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SUNSTROKE 
By Fred. S. Knight 


In Landress v. Phoenix Mutual Life Insurance Co., 52 Supreme 
Court 461; 82 Insurance Law Journal 1558, the Supreme Court of the 
United States recently denied recovery under an accident policy pro- 
viding for payment if death should result from “bodily injuries effected 
directly and independently of all other causes through external, violent 
and accidental means,” where the assured, while playing golf, suffered 
a sunstroke from which he died. 

The plaintiff, Florence Landress brought suit on two accident poli- 


cies. Recovery was sought of amounts stipulated, in one policy, to be 
paid if death should result “directly and independently of all other 
causes from bodily injuries effected through external, violent and 
accidental means, and not directly or indirectly, wholly or partly from 


+P I 


disease or physical or mental infirmity,’ and, in the second policy, if 
death should result “from bodily injuries effected directly and indepen- 
dently of all other causes through external, violent and accidental means.” 
In the complaint, plaintiff alleged that the insured, in the month of 
August, while in good health and while playing golf in his accustomed 
manner at a place where many others were playing without injury, 
was suddenly and unexpectedly overcome by the force of the sun’s rays 
upon his head and body and died shortly thereafter. Plaintiff further 
alleged that an autopsy revealed that there was no bodily infirmity or 
disease which could have been a contributing cause to his death but that 
the insured had, unknown to him, a temporary disorder or condition 
oI ‘his body, not amounting to a physical or mental infirmity within the 
meaning of the policies, which, for the time being, rendered him more 
than ordinarily sensitive of the sun, and that this temporary and 
unknown condition “intervened between his intentional act of plaving 
golf, which he intended and expected to perform safely and which 
others did perform safely at the same time and place, and the injury 
which followed.” 

In sustaining the judgment of the Court of Appeals for the Sixth 
Circuit, which in turn affirmed the judgment of the District Court, 
denying recovery on the policy, the Supreme Court of the United States 








held that to establish liability under the policy it was not enough that 
the death or injury was accidental in that the result of the exposure 
“was something unforeseen, unexpected, extraordinary, an unlooked for 
mishap, and so an accident,” but that the payments were to be made 
only if the bodily injury, though unforeseen, was effected by means 
which were external and accidental. The court stated that the external 
means were alleged to be the rays of the sun to which the insured 
voluntarily exposed himself and that it was not suggested in the plead- 
ings that there was anything in the sun’s rays, the weather, or other 
circumstances external to the insured’s own body and operating to 
produce the unanticipated injury, which was unknown or unforeseen 
by the insured. The court further stated that it did not hold that in 
other circumstances an unforeseen and hence accidental result might 
not give rise to the inference that the external means was also accidental, 


but no such inference could arise from the bare allegation of death 
by sunstroke. 


FUTURE INSTALLMENTS 


In an interesting opinion by the California District Court of 
Appeals, First District, it was recently decided in Brix v. People’s Mut- 
ual Life Insurance Co., 29 Pacific (2d) 33; 82 Insurance Law Journal 
1567, that under a policy providing that if the injury should “wholly and 
continuously disable the insured from performing any and every kind 
of duty pertaining to his occupation,” the company would pay him the 
indemnity of $100 per month during his life, where it was shown that 
the assured was so wholly and continuously disabled, judment requiring 
payment of future installments of disability benefits was proper. 

In an accident policy issued to Arthur J. Brix the defendant com- 
pany agreed that if an injury should “wholly and continuously disable 
the insured from performing any and every kind of duty pertaining to 
his occupation,” it would pay him the specified indemnity during his life. 
While the policy was in force Brix suffered displacement of one shoulder 
joint with the result that the arm would drop out of the socket even 
without exertion. Several operations performed to remedy the condi- 
tion were unsuccessful. Liability being denied suit was brought to 
recover on the policy. On the trial the medical testimony was to the 
effect that plaintiff’s condition was irremediable. The trial court ren- 
dered judgment for the plaintiff for the amount of the installments due 
at the time of the trial and further requiring the defendant to pay at 
the same rate during the life of the plaintiff. 

On appeal the California District Court of Appeal held that as 
the only condition as to payment was within the issues of the case and 
was determined, the court had jurisdiction to render judgment requiring 
the payment of future installments under the policy. However it was 
held that the judgment must be modified by adding the provision that 
such judgment should be subject to modification by the court if subse- 
quently it should be established by the company that on account of 
subsequent change or improvement in the insured’s physical condition, 
the injuries suffered by him had ceased to be permanent and no longer 
wholly and continuously disabled him from performing any and every 
kind of duty pertaining to his occupation. 
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LIFE & CASUALTY INS. CO. OF TENNESSEE v. McCRAY. No. 89. 
Argued and Submitted Feb. 5, 1934. Decided March 5, 1934. 
54 Supreme Court Reporter 482. 
1. INSURANCE. 


Statute imposing liability for reasonable attorney’s fee when payment of life 
policy has been wrongfully refused does not violate due process or equal protection 
of laws, even if construed as imposing liability where refusal is in good faith and 
on reasonable grounds (Crawford & Moses’ Dig. Ark. § 6155; Const. U. S. Amend. 
14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

2. INSURANCE. bis ; 

Fourteenth Amendment does not prohibit fixed award of damages moderate in 
amount, in addition to costs and attorney’s fees, when payment of life policy has 
been wrongfully refused, even though refusal is in good faith and on grounds not 
wholly frivolous (Const. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 

Statute subjecting insurer to 12 per cent. damages for refusal to pay life and 
other policies within time prescribed in policy, after demand therefor, held not ar- 
bitrary or oppressive, even if construed as applicable to cases where refusal was 
in good faith (Crawford & Moses’ Dig. Ark. § 6155; Const. U. S. Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

4, INSURANCE. j aa 

Presumption of constitutionality of statute which applies to legislation gen- 
erally is fortified by acquiescence continued through the years. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

5. INSURANCE. 

Statute subjecting insurer to 12 per cent. damages for refusal to pay life and 
other policies within times prescribed in policy, after demand therefor, held not in- 
valid as imposing penalty and clogging privilege of access to court (Crawford & 
Moses’ Dig. Ark. § 6155). . ; 

“Penalty” is term of varying and uncertain meaing, there being pen- 
alties recoverable in vindication of public justice of the state and other 
penalties designed as reparation to sufferers from wrong. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Mr. Justice Van Devanter, Mr. Justice Sutherland, and Mr. Justice Butler, 
dissenting in part. 

On Appeal from the Supreme Court of the State of Arkansas. 

Action by Ossie McCray against the Life & Casualty Insurance Company of 
Tennessee. Judgment for plaintiff was affirmed by the Supreme Court of Ar- 
kansas [58 S.W.(2d) 199], and defendant appeals. 

Affirmed. 


‘ Messrs. Moreau P. Estes and P. M. Estes, both of Nashville, Tenn., for ap- 
pellant. 


— Joseph M. Hill and Henry L. Fitzhugh, both of Fort Smith, Ark., for 
appellee. 


Mr. Justice Cardozo delivered the opinion of the Court. 


On March 3, 1930, the appellant, an insurance company, issued to Jonas Mc- 
Cray a policy of life insurance for $500 payable to his wife, the appellee in this 
court. The policy lapsed in June, 1931, for nonpayment of a premium within the 
period of grace, but in August, 1931, it was reinstated with the company’s consent. 
On May 10, 1932, the insured committed suicide. If suicide occurred within a 
year from the date of issue of the policy, the insurer’s liability was limited to a 
return of any premiums paid by the insured. If suicide occurred after the expi- 
ration of the year, the liability was the same as upon a death from other causes. 
The appellee made proof of claim against the insurer, insisting that the year 
was to be calculated from the original date of issue. The company refused pay- 
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ment upon the ground that the year was to be calculated from the time of rein- 
statement. Judgment went against the insurer in the trial court, and again, upon 
appeal, in the Supreme Court of the State. (Ark.) 58 S.W.(2d) 199. The con- 
troversy here grows out of the amount of the recovery. To the face of the policy 
with interest at 6 per cent. there were added certain statutory allowances, which 
are contested in this court. One of the additions was an attorney’s fee of $200 
($100 for the trial and $100 for the appeal). The other was an award of 12 per 
cent. computed on the payments due under the contract. These increments are au- 
thorized by a statute of Arkansas which is quoted in the margin.* The insurer 
contests the validity of the statute, insisting that it is condemned by the Four- 
teenth Amendment. The case is here upon appeal. 

[1] 1. The Fourteenth Amendment does not prohibit the award of an attor- 
ney’s fee, moderate in amount, when payment of a policy of life insurance has 
been wrongfully refused. 

We assume in accordance with the assumption of the court below that pay- 
ment was resisted in good faith and upon reasonable grounds. Even so, the un- 
successful defendant must pay the adversary’s costs, and costs in the discretion of 
the lawmakers may include the fees of an attorney. There are systems of proced- 
ure neither arbitrary nor unenlightened, and of a stock akin to ours, in which 
submission to such a burden in the normal lot of the defeated litigant, whether 
plaintiff or defendant. The taxing master in the English courts may allow the 
charges of the barrister as well as the fees of the solicitor.2 Nothing in the Four- 
teenth Amendment forbids a like procedure here. The assurance of due process has 
not sterotyped bills of costs at the rates known to the Fathers. Chicago & N. W. 
Ry. Co. v. Nye Schneider Fowler Co., 260 U. S. 35, 43 S. Ct. 55, 67 L. Ed. 115; 
Dohany v. Rogers, 281 U. S. 362, 368, 50 S. Ct. 299, 74 L. Ed. 904, 68 A. L. R. 434. 
Nor is there an unjust discrimination, an arbitrary denial of the equal protection 
of the laws, in laying the burden on insurers and not on all defendants. Diversity 
of treatment in respect of the costs of litigation has its origin and warrant in 
diversity of social needs. Dohany v. Rogers, supra. Dependents left without a 
breadwinner will be exposed to sore distress if life insurance payments are ex- 
tracted slowly and painfully, after costly contests in the courts. Health and 
accident insurance will often be the sources from which the sick and the dis- 
abled are to meet their weekly bills. Fire insurance moneys, if withheld, may 
leave the business man or the householder without an office or a home. Classi- 
fication prompted by these needs is not tyrannical or arbitrary. As to that, the 
judgments of this court in situations precisely apposite have set a closure to de- 
bate. Fidelity Mutual Life Association v. Mettler, 185 U. S. 308, 22 S. Ct. 662, 
46 L. Ed. 922; Iowa Life Insurance Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 
L. Ed. 204; Farmers’ & Merchants’ Insurance Co. v. Dobney, 189 U. S. 301, 23 
S. Ct. 565, 47 L. Ed. 821. 

[2, 3] 2. The Fourteenth Amendment does not prohibit a fixed award of dam- 
ages, moderate in amount, in addition to the costs and the fees of the attorney, 
when the payment of a policy of life insurance has been wrongfully refused. : 

The appellant concedes that such an allowance is permissible when the re- 
fusal to pay is wanton or malicious. Supreme Ruling of the Fraternal Mystic 
Circle v. Snyder, 227 U. S. 497, 33 S. Ct. 292, 57 L. Ed. 611. The argument is that 
the allowance is to be condemned as a denial of due process when the defense is 
in good faith and on grounds not wholly frivolous. We find a different meaning 
in the Constitution and the precedents. The same social needs that sustain the 
award of an attorney’s fee when payment is resisted, sustain in like circumstances 
an increment to the policy within the bounds of moderation. This is not a case 
where the increment has been authorized after the writing of the policy. The 


Section 6155, Digest of the Statutes of Arkansas (Crawford & Moses 1921)): “In all 
cases where loss occurs, and the fire, life, health, or accident insurance company liable therefor 
shall fail to pay the same within the time specified in the policy, after demand made therefor. 
such company shall be liable to pay the holder of such policy, in addition to the amount of such 
loss, twelve per cent. damages upon the amount of such loss, together with all reasonable attor- 
neys’ fees for the prosecution and collection of said loss; said attorneys’ fee to be taxed by the 
court where the same is heard on original action, by appeal or otherwise and to be taxed up 
as a part of the costs therein and collected as other costs are or may be by law collected.” 

2The practice under the law of England is explained clearly and fully by Arthur L. Good- 
hart in the article “Costs” in his “Essays in Jurisprudence and the Common Law,” pp. 199, 
198-201, first published in 38 Yale Law Journal, 849. 
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statute was enacted in 1905, and the insurance was written in 1930. Here at the 
delivery of the policy, the insurer was informed that if it failed to make payment 
in accordance with its contract, “twelve per cent damages” would be owing to the 
insured. We discover nothing arbitrary or oppressive in imposing such a contract 
upon the business of insurance, a business subject, as all agree, to control and 
regulation. Hardware Dealers Mutual Fire Insurance Co. v. Glidden Co., 284 
U. S. 151, 52 S. Ct. 69, 76 L. Ed. 214; O’Gorman & Young, Inc., v. Hartford Fire 
Insurance Co., 282 U. S. 251, 51 S. Ct. 130, 75 L. Ed. 324, 72 A. L. R. 1163. There 
has been no failure to give heed to “the rudiments of fair play” (Chicago, Mil- 
waukee & St. Paul Ry. Co. v. Polt, 232 U. S. 165, 168, 34 S. Ct. 301, 58 L. Ed. 
554), as there was in St. Louis, I. M. & S. Ry. Co. v. Wynne, 224 U. S. 354, 32 S. 
Ct. 493, 56 L. Ed. 799, 42 L. R. A. (N. S.) 102, where the damages were imposed 
though the insured had rejected a tender of what was due and had made demand 
for more, or in Polt’s Case, supra, a suit against a railroad for loss of property 
destroyed by fire where the damages were unliquidated and yet the recovery was 
to be doubled if the verdict exceeded by a penny what was offered by the wrong- 
doer. To nullify this statute the appellant must be able to show that an award 
of 12 per cent. is so extravagant in amount as to outrun the bounds of reason and 
result in sheer oppression. This we cannot bring ourselves to say in the face of 
a contrary finding by the framers of the statute, with all the presumptions of cor- 
rectness attaching to their judgment. Still less can we bring ourselves to say it 
in the face of kindred statutes in force in other states. 


The legislation now challenged is a sample of a type. Statutes very similar 
have been adopted in Texas, Arizona, Louisiana, and South Dakota. The Texas 
act, like this one, calls for damages of 12 per cent. in addition to attorney's fees. 
Texas Revised Civil Statutes, 1925, art. 4736 (amended by Acts Tex. 1931, c. 91, § 
1 [Vernon’s Ann. Civ. St. Tex. art. 47, § 36]). In Arizona, the increment is as 
high as 15 per cent., though it is limited to policies of insurance against fire. Ari- 
zona Revised Code, 1928, § 1828. In Louisiana, the percentage for fire policies is 
12 per cent. and 25 per cent. for fire and theft losses affecting automobiles. Louis- 
iana General Statutes, 1932, §$ 4179, 4246. In South Dakota there is an increment 
of 10 per cent., confined to loss by fire. South Dakota Compiled Laws, 1929, § 
9195. 

[4] These statutes and others not unlike them have been considered by this 
court without complaint or suggestion that the percentage was too high. Thus, 
in Fidelity Mutual Life Association v. Mettler, 185 U. S. 308, 325, 326, 22 S. Ct. 
662, 46 L. Ed. 922, the Texas statute was before us. Carried forward now into 
the revised codes, it was enacted for the first time in 1879. The attack upon its 
validity was confined to its discriminatory features, the burden being laid upon 
some forms of insurance, though inapplicable to others. This court upheld the 
act as valid, and in so doing repeated with apparent approval the ruling of the 
Supreme Court of Texas (Union Cent. Life Ins. Co. v. Chowning, 86 Tex. 654, 
26 S. W. 982, 24 L. R. A. 504) that the 12 per cent. was given as damages for 
the failure to comply with the contract by payment, and the fee as compensation 
for the cost of collection. 185 U. S. at page 325, 22 S. Ct. 662, 46 L. Ed. 922. 
During the half century and more in which the act has been in force, no one, it 
seems, has protested to any court that the percentage is immoderate. The same 
statute came before us again in Iowa Life Insurance Co. v. Lewis, supra, at 
nage 355 of 187 U. S., 23 St. Ct. 126, 47 L. Ed. 204. We renewed our approval, 
and said of our earlier opinion (Fidelity Mutual Life Association v. Mettler) : 
“We are * * * entirely satisfied with the case and its reasoning.” Page 355 of 
187 U. S., 23 S. Ct. 126, 133. Cf. Farmers’ & Merchants’ Insurance Co. v. Dobney, 
supra, at page 305 of 189 U. S., 23 S. Ct. 565, 47 L. Ed. 821. The presumption 
of validity which applies to legislation generally is fortified by acquiescence con- 
tinued through the years. Corn Exchange Bank v. Coler, 280 U. S. 218, 50 S. Ct. 
94, 74 L. Ed. 378; Ownbey v. Morgan, 256 U. S. 94, 41 S. Ct. 433, 65 L. Ed. 837, 
i A Ty ore 


[5] The argument is made that the statutory percentage, though it might 
be legitimate as an award of damages, is illegitimate if intended as a penalty, a 
clog upon the privilege of access to the courts. The statute speaks of it as 
“damages.” There are places here and there in the opinions of the Supreme Court 
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of Arkansas where the word penalty is used. Arkansas Insurance Co. v. McManus, 
86 Ark. 115, 124, 125, 110 S. W. 797; Security Insurance Co. of New Haven y. 
Smith, 183 Ark. 255, 258, 35 S.W.(2d) 581; Mutual Life Insurance Co. v. Marsh, 
185 Ark. 332, 47 S.W.(2d) 585. How little weight is to be given to this use is 
perceived when we discover that upon one page of an opinion the percentage is 
spoken of as a penalty and on another page of the same opinion is described as 
an award of damages. See Arkansas Insurance Co. v. McManus, supra, with its 
quotation from Seaboard Air Line Ry. Co. y. Seegers, 207 U. S. 73, 77, 28 S. Ct. 
28, 29, 52 L. Ed. 108. There is little doubt that the terms were thought of as 
equivalents. 


The result will not be changed, however, though the increment to the judg- 
ment be classified as penal, if the amount is not immoderate. The measure, not 
the name, controls. The insurer is not penalized for taking the controversy into 
court. It is penalized (if penalty there is) for refusing to make payment in 
accordance with its contract, and penalized in an amount that bears a reasonable 
proportion to the loss or inconvenience iikely to be suffered by the creditor. 
Repeated judgments of this court bear witness to the truth that such a tax upon 
default is not put beyond the pale by calling it a penalty. Thus, in Yazoo & 
Mississippi Valley R. Co. v. Jackson Vinegar Co., 226 U. S. 217, 33 S. Ct. 40, 
41, 57 L. Ed. 193, the court had before it a Mississippi statute whereby a common 
carrier was required to settle claims within a stated time. If this was not done, 
there was to be a liability to the consignee for “twenty-five dollars damages in 
each case, in addition to actual damages’ [Laws Miss. 1908, c. 196], whenever 
the amount of the claim was $200 or less. This court upheld the additional exac- 
tion though describing it as a penalty. The statute did no more than provide “a 
reasonable incentive for the prompt settlement, without suit, of just demands,” 
and demands “of a class admitting of special legislative treatment.” Cf. Chicago, 
Milwaukee & St. Paul Ry. Co. v. Polt, supra, page 168 of 232 U. S., 34 S. Ct. 
301, 58 L. Ed. 554. In Seaboard Air Line Railway v. Seegers, supra, the penalty 
for delay was $50, and the court was not deterred by the label from enforcing 
the statute and adjudging its validity. There was approval of the settlement of 
the court below that “the penalty, in case of a recovery in a court” would operate 
“as a deterrant of the carrier in refusing to settle just claims, and as compensa- 
tion of the claimant for * * * trouble and expense.” More recently, in Chi- 
cago & N. W. Ry. Co. v. Nye Schneider Fowler Co., supra, a statute of Nebraska 
prescribing the liability of carriers imposed a charge of 7 per cent. on the amount 
of the recovery as well as reasonable attorney’s fees. We held that “a reasonable 
penalty” (pages 43, 45 of 260 U. S., 43 S. Ct. 58, 59, 67 L. Ed. 115) might be 
assessed against the wrongdoer as a stimulus to settlement without vexatious delay. 


“Penalty” is a term of varying and uncertain meaning. There are penalties 
recoverable in vindication of the public justice of the state. There are other 
penalties designed as reparation to sufferers from wrongs. Huntington v. Attrill, 
146 U. S. 657, 668, 13 S. Ct. 224, 36 L. Ed. 1123; Brady v. Daly, 175 U. S. 148, 
154, 157, 20 S. Ct. 62, 44 L. Ed. 109; St. Louis, I. M. & §. Ry. Co. v. Williams, 
251 U. S. 63, 66, 40 S. Ct. 71, 64 L. Ed. 139; Loucks v. Standard Oil Co., 224 
N. Y. 99, 103, 120 N. E. 198° One who refuses to pay when the law requires 
that he shall, acts at his peril, in the sense that he must be held to the acceptance 
of any lawful consequences attached to the refusal. It is no answer in such cir- 
cumstances that he has acted in good faith. “The law is full of instances where 
a man’s fate depends on his estimating rightly, that is, as the jury subsequently 
estimates it, some matter of degree.” Nash v. United States, 229 U. S. 373, 377, 
33 S. Ct. 780, 781, 57 L. Ed. 1232. Reparation may still be due, for all his good 
intentions, yet reparation within bounds. It is all “a question of more or less.” 
Sexton v. Kessler & Co., 225 U. S. 90, 98, 32 S. Ct. 657, 659, 56 L. Ed. 995. The 
price of error may be so heavy as to erect an unfair barrier against the endeavor 
of an honest litigant to obtain the judgment of a court. In that event, the Con- 


* Often the recovery is fixed at an unvarying amount because of the difficulty of proving 
— — 7 ——. ae Brady v. Daly, supra; Chatterton v. Cave [1878] 

pp. Cas. ; : x v. Lykes Bros., 237 N. Y. 376, 379, 143 N. E. ; i ; 
Huntley, 178 Mags. 29, 32, 59 N. E. 435. ae ee 











Life] Equitable Life Assur. Soc. of the United States v. Larocco 1395 


-stitution intervenes and keeps the courtroom open. Ex parte Young, 209 U. S. 
123, 28 S. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764; 
Wadley Southern Ry. Co. v. Georgia, 235 U. S. 651, 661, 662, 35.S. Ct. 214, 59 
L. Ed. 405. On the other hand, the penalty may be no more than the fair price 
of the adventure. St. Louis, I. M. & S. R. Co. v. Williams, supra, page 66 of 251 
U. S., 40 S. Ct. 71, 64 L. Ed. 139. In that event, the litigant must pay for his 
experience, like others who have tried and lost. 

3. Other objections affecting the merits of the recovery have been put before 
us by the appellant in briefs and in oral argument. 

Our jurisdiction upon appeal from a judgment of a state court does not permit 
us to review them. 

4. To the extent that Standard Accident Insurance Co. v. Rossi (C. C. A.) 
35 F.(2d) 667, and Inter-Southern Life Insurance Co. v. McElroy (C. C. A.) 
38 F.(2d) 557, are inconsistent with this opinion, we are unable to approve or 
follow them. 

The judgment is affirmed. 

Mr. Justice Van DeVanter, Mr. Justice Sutherland, and Mr. Justice Butler 
dissent in respect of the 12 per cent. penalty or damages. 
BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN ov. 

HOGAN et al. No. 2712. 
District Court, D. Minnesota, Third Division. Jan. 25, 1934. 
5 Federal Supplement 598. 

1. INSURANCE. 


Consideration of purposes of fraternal organization and beneficiaries per- 
mitted to participate in proceeds of policy issued by it is not conclusive, but may 
be of aid in determining interpretation to be applied to term “stepchildren,” as 
used in policy. 

“Stepchild” is defined as a child of one wife or husband by a former 
marriage. “Step” is defined to be a prefix denoting relationship through 
marriage only of a parent, and not by blood. 

(For other cases, see Insurance, Dec. Dig. § 773.) 

2. INSURANCE. 

Upon dissolution of childless marriage by divorce and remarriage of wife, 
“affinity” between divorced husband and wife’s children by a former marriage 
held extinguished, precluding such children from taking under divorced husband’s 
life policy as “stepchildren.” 

“Affinity” is generally defined to be the relationship by marriage 
between a husband and his wife’s blood relatives, or between a wife and 
her husband’s blood relatives. 

(For other cases, see Insurance, Dec. Dig. § 773.) 


In Equity. Bill of interpleader by the Brotherhood of Locomotive Firemen 
and Enginemen against Mayme Hogan, James P. Kennedy, Leo Mondt, James G. 
Mondt, Lloyd Mondt, and Pearl Mondt Hardwick. 

Decree for Mayme Hogan and James P. Kennedy. 

Smith & Coughlin, of Faribault, Minn., for defendants Mayme Hogan and 
James P. Kennedy. 

Elliott, Coursolle & Kelly, of Minneapolis, Minn., and Padden & Moriarty, of 
Seattle, Wash., for defendants Leo Mondt, James G. Mondt, Lloyd Mondt, and 
Pearl Mondt Hardwick. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. LAROCCO, 
No. 52 


Circuit Court of Appeals, Third Circuit. Dec. 28, 1933. 


68 Federal Reporter (2d) 451. 
2. INSURANCE. , ; 
Employer’s letter informing employee, “laid off until further notice,” that 
his noncontributory life insurance policy would be canceled, unless he was unable 
to follow employment because of sickness, held sufficient to sustain court’s finding 
that insured was “temporarily laid off’ employee still covered by policy. 
The policy provided that insurance should cease on termination of 
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insured’s employment, unless employer elected to consider insured employee, 

“temporarily laid off,” as in employer’s employment. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. 

Evidence Jel? not to sustain directed verdict for plaintiff on contributory 
insurance policy of employee laid off until further notice. 

Employee was not asked to contribute, and did not contribute, to pay- 

ment of premium on policy for month after he was laid off, nor did 

employer pay premium, and there was no evidence that employee was laid 

off temporarily within policy provision that employer might elect to con- 
sider employee temporarily laid off as in employer’s employment and hence 
covered by insurance. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania; Robert M. Gibson, Judge. 

Action by Rosina Larocco, also known as Rosie Lorioco, against the Equitable 
Life Assurance Society of the United States. Judgment for plaintiff, and defendant 
appeals. 

Reversed, and new trial awarded, unless plaintiff enter remittitur, and, in that 
case, judgment affirmed. 

B. J. Jarrett, Karl W. Warmcastle, and McCook & Jarrett, all of Pittsburgh, 
Pa., for appellant. 

Julius L. Schoenberg, Joseph A. Rossi, and Rossi & Schoenberg, all of 
Pittsburgh, Pa., for appellee. 


Before Buffington, Woolley, and Thompson, Circuit Judges. 
Woo.Ley, Circuit Judge. 


Tony Larocco, husband of the plaintiff, had been employed by the Pittsburgh 
Screw & Bolt Corporation. That concern had taken out two policies of group 
life insurance with the defendant insurance company; one, a gratuity between 
itself and its employees, was a non-contributory policy, that is, a policy where- 
under the premiums were paid by the Screw & Bolt Corporation wholly from its 
own funds; the other, a contributory policy, whereunder the premiums, though 
formally paid by the Screw & Bolt Corporation, were made up of moneys partly 
contributed by the Corporation and partly by its employees in the form of deduc- 
tions from their wages. Larocco held certificates of participation in both policies 
with his wife named as beneficiary. 

On September 22, 1930, Larocco’s employment with the. Screw & Bolt Cor- 
poration (hereinafter referred to as the employer) terminated, whether per- 
manently or temporarily was a question. Business being bad, the employer had 
no further work for him. Accordingly, he was given a green slip on which were 
the words: “Laid off until further notice.” Early in October he received the 
balance of his pay for September work, no deduction being made from his pay 
envelope for October insurance premium under the contributory policy. Larocco 
died on October 20. His widow sued the defendant insurance company for her 
husband’s share of the group insurance and recovered under a directed verdict 
on both policies. The defendant appealed. 


The plaintiff’s right to recover rests entirely on the terms of the contracts 
of insurance which the employer made with the defendant on.the life of her 
husband as an employee. There is nothing in the group insurance policies which 
obligated the employer to continue the employee in its employ, or to continue the 
employee’s insurance. And, similarly, the employee assumed no responsibility for 
payment of premiums and no liability for their non-payment. The contracts of 
insurance are solely between the employer and the insurance company and the 
right of an employee’s beneficiary to obtain by suit the benefits for his death 
depends on the terms of the policies and the action of the contracting parties 
thereunder. 


Each policy contains a provision (italics ours) that insurance “upon the life 
of any employee covered by this contract shall automatically cease and determine 
upon the termination of such person’s employment with the Employer * * * 
except that the Employer may elect that all employees who while insured here- 
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under are temporarily laid off * * * shall be considered to be in the employ- 
ment of the Employer during such period,” and therefore covered by the insur- 
ance. This is a clear right accorded to or reserved by the employer to elect to 
continue in force the insurance of a laid-off employee and constitutes an excep- 
tion to the general provision that insurance shall cease with the termination of 
employment. The exercise of this right of election turns on the employer’s wish 
or mental attitude—“shall be considered (by him) to be in (his) employment”— 
against the fact that the employee had ceased work and actually was not in his 
employ. 

[1] At the trial the question was whether the case falls within the exception 
to the general provisions of the policies. That depends, of course, on whether the 
employer elected to come within the exceptions, and its election depends, in fact, 
on what it did, or on what it failed to do. There were no primary facts in dis- 
pute. Among the several undisputed facts are these important ones: In September, 
Larocco was “Laid off until further notice.” At that time his actual employment 
ceased. Thereafter he did no work and received no wages. The insurance premium 
which the employer paid the defendant-insurer for October did not include insur- 
ance coverage upon his life on either the contributory or noncontributory policy. 
With these facts before him both parties moved the learned trial judge for a 
directed verdict in their favor respectively. That brought into operation the rule 
of Beuttell v. Magone, 157 U. S. 154, 157, 158, 15 S. Ct. 566, 567, 39 L. Ed. 654, 
applied in Williams v. Vreeland (C. C. A.) 244 F. 346, which provides that: “As, 
however, both parties asked the court to instruct a verdict, both affirmed that 
there was no disputed question of fact which could operate to deflect or control 
the question of law. This was necessarily a request that the court find the facts 
[in this case, find whether Larocco was an employee ‘temporarily laid off’ and 
‘considered’ by his employer as still in its ‘employment’ and whether, accordingly, 
he was covered by the policies of insurance at the time of his death], and the 
parties are, therefore, concluded by the finding made by the court, upon which the 
resulting instruction of law was given. The facts having been thus submitted to 
the court, we are limited, in reviewing its action, to the consideration of the 


correctness of the finding on the law, and must affirm if there be any evidence in 
support thereof.” 


[2] Now there is evidence with respect to these two policies from which it 
might be found that the employer made no election under the exception but stood 
on the general provision that insurance ceases when employment ends. This is the 
evidence of the green slip with the words “Laid off until further notice.” This 
expression, standing alone, could not be construed as continuing the employment 
on which continuance of the insurance depended. Standing alone, it severed the 
relation of employer and employee and was in practical effect, and we think in 
legal effect, a discharge. McNamara v. New York, 152 N. Y. 228, 46 N. E. 507; 
Wardlaw v. New York, 137 N. Y. 194, 33 N. E. 140; Wheeler v. Monsanto 
Chemical Works (Mo. App.) 263 S. W. 881; Gibney v. Equitable Life Assurance 
Society (Common Pleas of Beaver County, Pa.) 13 Dist. & Co. Rep. 119. The 
other evidence is the fact that the employer did not pay the premium for Larocco 
on thé non-contributory policy and did not collect from Larocco his share of the 
premium and did not pay anything itself on the contributory policy for October, 
the month in which Larocco died. The life of the policies and of the employee’s 
participating certificates depended on payment of premiums by the employer. If 
that were all there is in the case, the court, acting upon the two motions for 
directed verdicts, would have committed error if it had directed a verdict for 
the plaintiff because within the rule laid down in Beuttell v. Magone there would 
have been no evidence to support it. But just here entered other evidence which 
changed the aspect of the case. 

On October 27, 1930, seven days after Larocco’s death, the employer addressed 
a letter to him with this heading (italics ours): “Notice of intended cancellation 
insurance policy No. 1789-323, Equitable Life Assurance Society.” That number 
refers to Larocco’s participating certificate in the non-contributory policy. Then 
the company said: “Unless we have written information accompanied by a doctor’s 
certificate stating that you are unable to follow your employment on account of 
sickness, the above-named policy will be cancelled as from October 3lst., next.” 
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The defendant-insurer says this»letter was sent by mistake and sigmifies 
nothing. The court’s finding otherwise is conclusive. The plaintiff says that it is 
evidence that Larocco was “temporarily laid off” within the exception of the 
provision and that the insurance under both policies was in force at the time of 
his death. We think the letter may be taken as evidence of a previous election by 
the employer to “consider” the employee in its continued employment, though 
temporarily laid off, and evidence strong enough for the court validly to take into 
consideration with reference to the expression of dismissal—“Laid off until further 
notice.” When the latter expression is read in connection with the letter of 
October 27 it is a permissible inference that the employer still had Larocco on its 
roll as a “temporarily laid off” employee with insurance in force, subject to a 
qualification to be made presently. The letter, open to an inference either way, 
constitutes evidence in support of the judge’s finding of fact and direction of 
verdict under the Beuttell-Magone rule with respect at least to the non-contributory 
policy. It was in respect to that policy and to that policy alone that the damaging 
letter was written. And we think, as the judge was asked by both parties to 
‘nterpret it, the letter was enough to sustain his finding of the ultimate fact of 
Larocco’s status of employment with respect to the non-contributory policy at the 
date of his death on the dual motions for directed verdicts. . ; 


[3] But participating certificates had been issued to Larocco under both 
master policies, and the beneficiary has sued on both. The damaging letter, 
setting up a possible temporary lay-off, referred only to one policv—the non- 
contributory policy. As to the contributory policy there was no such letter, and 
otherwise no enlightening evidence bearing on the status of the employee after 
he was laid off. Under the contributory policy Larocco was neither asked to 
contribute nor did he contribute to the premium for the month of October, nor 
did the employer pay the premium for him. Nor, as to the contributory policy, 
was there any evidence to indicate anything other than that he was laid off, not 
temporarily within the meaning of the exception, but indefinitely and until such 
time, if ever, as the employer should choose to re-employ him. In other words, 
the evidence as to that policy indicates a complete severance of the relation of 
employer and employee. Therefore, we are constrained to hold in this suit on 
that policy there was no evidence under the rule of Beuttell v. Magone to sustain 
direction of a verdict in the plaintiff's favor for the amount of the -contributory 
policy. It may be said that evidence which proves that Larocco was an employee 
temporarily laid off under one policy is evidence that he was an emplcyee 
temporarily laid off under the other, but that is not sound when it is remembered 
that his beneficiary is suing on two policies, each conferring upon the employer a 
right to “elect” and to “consider” an employee not actively at work as an 
employee, though “temporarily laid off,” still in its employ with insurance in force. 

This suit being on certificates under the two policies, the case must be tried 
and decided on the clause in each policy which, as an exception to the general 
rule, gives the employer the right of election and on evidence of its election in 
each instance. We find there was evidence (the letter) which sustains the finding 
of the learned trial judge that the employer, resorting to the exception, elected 
in favor of Larocco with respect to the non-contributory policy, but stood on the 
general provision, whereby insurance ends when employment ends, in respect to 
the contributory policy. This may seem an odd thing for an employer to do, yet, 
being free to do it, if there is evidence that he did it, the legal consequences of 
his opposite acts fall separately in their proper places. The only thing that saved 
the plaintiff at all was the employer’s letter of October 27 and it saved her only 
as to the non-contributory policy. That letter (open to two views) supports the 
way the learned trial judge looked at it and sustains his finding of Larocco’s 
employment (so “considered” by the employer) as a fact on the non-contributory 
policy but does not support his like finding on the contributory policy. With the 
letter out of the way, there is no evidence to sustain a finding of employment or 
of the employer’s election to consider Larocco temporarily laid off with insurance 
in force and none to support a verdict on the contributory policy. 


The judgment of the District Court is reversed with costs of appeal against 
the plaintiff and a new trial awarded on both policies conformable with this 
opinion, unless the plaintiff enter a remittitur as to the amount of the verdict on 
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the contributory policy. If the plaintiff shovld enter a remittitur as indicated and 
the judgment thereby be reduced to the principal amount and interest due on the 
non-contributory policy, it will be affirmed, with costs of appeal to be assessed 
equally between the parties. 


PRUDENTIAL INS. CO. OF AMERICA v. FAULKNER. No. 839. 
Circuit Court of Appeals, Tenth Circuit. Jan. 12, 1934. 
Rehearing Denied Feb. 28, 1934. 
68 Federal Reporter (2d) 676. 
1. INSURANCE. 

In action for breach of group policy with total and permanent disability 
clauses, evidence of insured’s participation in Battle of Argonne and injury from 
explosion of shell was pertinent where nervous instability was alleged. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

6. INSURANCE. 

Whether insured claiming total and permanent disability under group policy 
became totally and permanently disabled within meaning of policy while it was in 
force held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
7. INSURANCE. 

Where insurer wrongfully refused to compensate insured for total, permanent 
disability under group policy, it could not after expiration of time so to do, elect 
whether to pay insured lump sum or installments. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

9. INSURANCE. 

Where insurer wrongfully refused to compensate insured for total, permanent 
disability under group policy, it waived right to elect between alternative methods 
of payment, and became liable for full amount in one sum. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

Phillips, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District of 
Utah; Tillman D. Johnson, Judge. 

Action by Robert Faulkner against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. 

Remanded, with directions to modify judgment in accordance with opinion, 
and as so modified, judgment to stand affirmed. 

Grant H. Bagley, of Salt Lake City, Utah (Waldemar Van Cott, P. T. 
Farnsworth, Jr. W. Q. Van Cott, and B. R. Howell, all of Salt Lake City, 
Utah, on the brief), for appellant. 

= H. Hougaard and B. P. Leverich, both of Salt Lake City, Utah, for 
appellee. 

Before Lewis, Phillips, and Bratton, Circuit Judges. 

Bratron, Circuit Judge. , 

The parties will be denominated as they were in the trial court. Defendant 
issued a group insurance policy insuring certain of its employees, including plain- 
tiff. The policy provides, among other things, that if any person insured under 
its terms shall become totally and permanently disabled, either physically or 
mentally, from any cause whatsoever to such an extent that he is rendered 
wholly, continuously, and permanently unable to engage in any occupation or 
perform any work for compensation during the remainder of his life, the company 
will waive further payment of premiums so far as such person is concerned and 
will pay him the amount of the insurance either in one sum six months after 
receipt of proof of such disability, or in sixty monthly installments in the sum 
of $17.95 for each $1,000 specified, the first installment to be paid immediately 
after receipt of proof of disability, and subsequent ones on the first of each 
month thereafter. 

Pursuant to the provisions contained in such policy, three certificates of 
insurance were issued to plaintiff while he was employed by defendant, the first 
two being for $2,000 each, and the third being for $4,000. Each of them provides 
that if plaintiff becomes totally and permanently disabled while the policy is in 


= 
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force and effect, the company will pay him the amount specified either in one sum 
or in monthly installments conforming to the group policy. 
Plaintiff sued in three causes of action, each cause seeking to recover on one 
of the certificates. He alleged that the certificates were in force and effect; that 
all premiums thereon had been paid; that he was an employee of the company; 
that he was under the age of sixty years; that he suffered from chronic organic 
heart disease, chronic myocarditis with angina pectoris, chronic bronchitis, and 
severe nervous instability; that resulting from such disability he was then and 
had been for more than six months preceding the institution of the suit totally 
and permanently disabled; that he would be so throughout the remainder of his 
life; that proof of such impairment had been furnished and payment refused. 
Defendant denied the several allegations of disability, and in addition thereto it 
alleged that the group insurance policy expressly provides that it shall cease upon 
termination of employment of any employee; that plaintiff’s employment terminated 
on April 12, 1932; and that the insurance ceased so far as it affected him on that 
date. The jury returned a verdict as follows: “We, the Jury, duly empaneled 
and sworn in the above entitled cause find the issues joined in favor of the 
plaintiff and against the defendant in the sum of $8,000.00, which said total sum, 
at the option of the defendant, shall be paid on or before six months after the 
day of August, 1932, or in sixty monthly installments of $143.60 on the 
first of each and every month beginning with the month of August, 1932, of 
which there are four installments now unpaid—in the sum of $574.40.” 
Judgment was rendered for plaintiff. After reciting formal matters and after 
quoting the verdict, it concludes with these provisions: 


“And the defendant having requested the court to give the following instruc- 
tions to the jury, ‘If under the instructions given you you find a verdict for the 
plaintiff, you will assess his damages in the sum of $143.60, with interest thereon 
from August 3, 1932, at the rate of eight per cent per annum,’ and having elected 


thereby to exercise its option to pay the amount of the aforesaid judgment in 
monthly installments. 


“Wherefore, it is ordered and adjudged by the court that the plaintiff, Robert 
Faulkner, recover of and from the defendant, Prudential Insurance Company of 
America, a corporation, the sum of $8000.00 in sixty monthly installments of 
$143.60 payable on the first day of each and every month, commencing with the 
Ist day of August, 1932, of which there are four installments now unpaid in the 
amount of $574.40; and that the plaintiff have and recover judgment against said 
defendant for his costs herein incurred to be taxed upon a verified cost bill, and 
that he have execution therefor.” 

The defendant perfected this appeal in seasonable time and in proper mode. 

{1, 2] The first assignment of error argued relates to the admission of plain- 
tiff’s testimony that he served in the World War; that he participated for three 
davs in the battle at Argonne; that it was a furious battle; that the noise from 
explosion of shells was very great; that a shell exploded near him; that it threw 
him about fifty feet; that he was rendered unconscious; that he lay in mud and 
water until he was rescued by an officer; and that his fingers were blown off. 
The only objection interposed to the introduction of such testimony was that it 
was immaterial. Plaintiff’s allegation of nervous instability was a material one 
and the testimony was pertinent to establish it. It requires no argument to demon- 
strate that an experience of that unusual character is reasonably calculated to 
affect one’s nervous system, and it is easily conceivable that the effect of such an 
ordeal may manifest itself in different ways years afterwards. A general objec- 
tion that tendered testimony is immaterial is not sufficiently definite to direct the 


court’s attention to specific grounds of inadmissibility. Obviously, the objection 
interposed was untenable. 


[3-5] It is urged here that the testimony was offered for the plain purpose 
of enlisting the sympathy of the jury and that it inflamed their minds. That is a 
new and different ground of objection not urged in the trial court. It is presented 
here for the first time. For that reason alone the contention cannot be sustained. 
But aside from that consideration and assuming that such an objection was sea- 
sonably made during the progress of the trial, it is without merit. The true test 
of admissibility of testimony in a situation similar to the one presented here is 











Life] Prudential Ins. Co. of America v. Faulkner 1401 


its relevancy and materiality. Testimony pertinent to a material issue will not be 
excluded merely because it may have a prejudicial effect on the opposing party 
or may arouse the jury. Hussmann v. Leavell & Sherman (Tex. Civ. App.) 20 
S.W.(2d) 829; Pease v. Smith, 61 N. Y. 477; Vicksburg & J. R. Ry. Co. v. Patton, 
31 Miss. 156, 66 Am. Dec. 552; Hiller v. Village of Sharon Springs, 28 Hun 
(N. Y.) 344; Orscheln v. Scott, 90 Mo. App. 352; Carrico v. West Virginia 
Central I. P. Ry. Co. 39 W. Va. 86, 19 S. E. 157, 24 L. R. A. 50; State v. 
Moore, 80 Kan. 232, 102 P. 475. The evidence, being relevant to a material issue, 
was properly admitted although it may have stirred the sympathy of the jury in 
favor of plaintiff. From a careful and painstaking examination of the entire 
record we do not believe it unduly upset the balance between the parties. 


[6] It is contended that the court should have instructed a verdict for 
defendant because the evidence fails to show that plaintiff became totally and 
permanently disabled within the meaning of the policy while it was in force. 
Plaintiff was employed by defendant from May, 1923, to February, 1932. His 
duties consisted of soliciting insurance and collecting premiums on insurance 
policies. Dr. Clawson, a qualified and practicing physician, testified that he 
examined plaintiff several times between April, 1931, and October, 1932; that on 
each occasion he found the existence of angina pectoris; mitral insufficiency of the 
heart muscle, chronic bronchitis, and nervous instability. Dr. Anderson examined 
plaintiff in April, 1931, June, 1932, and October, 1932. Dr. Stevens was called to 
his home and examined him in January, 1931. Each of them testified virtually 
the same condition as that described by Dr. Clawson. Plaintiff, his wife, and 
four other witnesses each testified that beginning in 1931 he suffered severe 
attacks of pain; that he was compelled to lie down for two or three hours at a 
time when thus stricken; that he placed his hand over his heart; that he perspired 
heavily and looked pale; that when stricken away from home, it was necessary 
to carry him home and to aid him to enter the residence. Plaintiff testified in 
detail with respect to the extreme pain in the upper region of the heart; that it 
traveled upward and extended to his left shoulder and left arm; that it felt as 


though the heart was being penetrated with a sharp knife; that the attacks 
recurred sometimes once a week and sometimes once in two weeks; and that he 
was extremely weak and sore for several days after each attack. The testimony 
clearly justified the court in submitting the issue to the jury and it abundantly 


— the finding of total and permanent disability within the purview of the 
policy. 


[7-9] Defendant challenges the verdict and judgment on several grounds. It 
asserts that the verdict is ambiguous, uncertain, and beyond the issues raised by 
the pleadings; that the judgment is indefinite, ambiguous, inconsistent, not sup- 
ported by the pleadings or verdict, and beyond the jurisdiction of the court. It 
also urges that thes court erred in refusing to instruct the jury that its liability 
was limited to $143.60, that being the amount of one monthly installment. The 
several contentions emanate from the alternative provision in the insurance con- 
tract for payment either in one sum or in installments, and may be disposed of 
together. Under the terms of the policy, defendant was obligated to pay plaintiff 
either in one sum or in installments if he became totally and permanently dis- 
abled under the age of sixty years and while employed by defendant. He became 
disabled at the time and in the manner he asserts. The jury so found and that 
finding rests upon substantial evidence. Defendant had the right to elect between 
the two methods of payment. If the lump-sum mode were selected, payment was 
to be made six months after receipt of proof of disability, and if the installment 
plan were chosen, the first payment was to be made immediately upon receipt of 
such proof and monthly thereafter. It wrongfully refused to compensate him in 
either method, although proof of disability, subsequently sustained by the jury, 
was submitted to it, and the time authorized by either plan has long since expired. 
Such refusal constituted a breach of the contract—a repudiation of an obligation 
enjoined by its provisions. The election between the two methods is a privilege 
to be exercised by the insurance company when it admits liability, not after it 
has repudiated and resisted unavailingly. It is not a right coexistent with denial 
of liability in any form after the specified time for payment has expired. One who 
repudiates his obligation under a contract cannot thereafter exercise an election 
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contained in its provisions. Having assumed and still maintaining that attitude, 
the company waived its right to elect between the alternative methods of payment 
and thereupon became liable for the full amount in one sum. 


The contract reviewed in the early case of Choice v. Moseley, 1 Bailey (S. C.) 
136, 19 Am. Dec. 661, provided that it should be discharged on or before a 
specified day through payment of money or by delivery of a horse. The obligor 
sought to discharge it after that date by the latter method. The court held that 
his right of election could not be exercised subsequent to the specified time. 
That case was cited with approval in an excellent statement of the doctrine made 
by Hon. D. Lawrence Groner, then Commissioner, afterwards Judge of the United 
States District Court in Virginia, and now a member of the Court of Appeals of 
the District of Columbia, in Grace & Co. v. Luckenbach S. S. Co. (D. C.) 258 F. 
49, 53. It was said: “In order to apply these general principles to the facts as 
shown by the evidence at hand, the first question which arises is the amount of 
tonnage as to which default was made. The contract, as has been repeatedly 
shown, provided specifically that the steamship company should furnish to Grace 
& Co. freight room for 75,000 tons; but it is insisted by the steamship company 
that, since this clause of the contract contained an option to it to reduce this 
amount 10 per cent., it was in fact liable only for the carriage of 67,500 tons, 
less the amount actually carried. In other words, it now insists that after its 
breach of contract it has the right to exercise the option, and that, instead of 
75,000 tons of nitrate, it may and does elect to be bound only to the lesser extent. 
There is, I think, no question that, if the contract had not been violated, the 
steamship company could have claimed fulfillment of its obligation when and 
after it had delivered freight room for 67,500 tons, but another and different 
question arises under the circumstances here. During the period of its recognition 
of the contract, confessedly it made no specific election. If there were nothing 
more in the case, I should unhesitatingly conclude that the status of the contract 
was at the time of its breach identical as at the time it was made, for I take 
it that the rule is very clear that, when one contracts in the alternative to do one 
of two things within a given time, he has until the time is past the right to elect 
which of them he will perform, but, if he suffers the time to elapse without 
performing either, his contract is broken and his right to elect is lost.” As dis- 
closed by the opinion in that case, the District Court approved and adopted the 
report of the Commissioner, as to both reason and conclusion. The Circuit Court 
of Appeals likewise adopted it with respect to the measure of damages and. the 
statement just quoted entered into that question. Luckenbach S. S. Co. v. W. 
R. Grace & Co., 267 F. 676. Certiorari was denied. 254 U. S. 644, 41 S. Ct. 14, 
65 L. Ed. 454. The reason supporting the rule is so well stated that nothing need 
be added. 

The general principle thus declared has been applied in cases where the 
election related to alternative methods for the payment of disability insurance, 
that is to say, between a lump sum and installments. In Milburn y. Royal Union 
Mutual Life Ins. Co., 209 Mo. App. 228, 234 S. W. 378, 381, the insurance policy 
was for $6,000 payable in two hundred and forty equal installments of $25 each. 
The company denied liability for $6,000 and contended that by reason of nonpay- 
ment of premium it was liable for only $428. The court held that it was liable 
for the full amount; that having thus denied liability and having defaulted in 
some of the monthly installments, it should be paid in a lump sum. The court 
said: 

“It is well settled that the law frowns upon a multiplicity of cases where one 
action will suffice. Defendant’s position that in the instant case the judgment 
should have been rendered, in any event, only for the installments then due, 1s 
contrary to this well-known principle of law. Plaintiff cites Knisely v. Leathe, 
256 Mo. 341, 166 S. W. 257, in support of his contention that the law of this 
state is well settled that when defendant failed to perform its contract and 
defaulted, all the installments thereby became due and payable. 

“We think this is good law and applies in this case. This is a suit on con- 
tract, and the principle that, defendant being in default in making payments as 
prescribed in the contract, the full amount became due and payable, is controlling. 
This principle is so fundamental that citations are unnecessary.” 
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Travelers’ Insurance Co. y. Turner, 239 Ky. 191, 39 S.W.(2d) 216, 219, 
involved a group insurance contract containing provisions quite akin to those 
under consideration here. There, the insurance company denied liability—just as 
was done here—asserting that the employee did not become totally and per- 
manently disabled while employed by the company carrying such insurance. The 
jury found for plaintiff. The insurance company then contended that it had the 
right to make payment in installments. The court rejected that contention. In 
doing so, it said: “The reason for the rule of these cases is that the elections 
concerning the mode and time of payment reserved to the insurer in its policy of 
insurance are obviously meant for its protection where it acknowledges liability, 
but, where it repudiates liability, it at the same time waives all of its elections 
to pay such repudiated liability.” 


That doctrine was reaffirmed in the subsequent case of Hancock Mut. Life 
Insurance Co. v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 1006, likewise involving 
a group policy quite similar to the one under consideration here. After denying 
liability and being defeated in that contention, the insurance company asserted 
its right to pay by installments. The court said: “It is the settled rule that denial 
of liability waives the option to pay in installments, even under a contract of 
that character, and it necessarily follows that such conduct would operate as a 
waiver of a right to have a third party fix the amount of the installments. The 
court did not err in rendering a judgment for the full amount due the plaintiff.” 

The pertinent portion of the policy under consideration in Travelers’ Pro- 
tective Ass’n v. Stephens, 185 Ark. 660, 49 S.W.(2d) 364, 368, provided for 
payment of $25 per week for a period not exceeding one hundred and four weeks 
if the insured became totally disabled. Suit was instituted and judgment rendered 
during that period. The company there, as here, defended on the ground that 
there was no permanent disability and consequently no liability. Plaintiff recovered 
for the full amount: that is to say, for the one hundred and four weeks. The 
court said: “It is strongly insisted by the defendant that the court erred in 
allowing the plaintiff to recover for total disability for 104 consecutive weeks, as 
provided in the policy, when the trial of the case took place within a shorter 
period of time. Defendant’s contention now is that it was entitled to a reduction 
of the amount recovered to the value at the time the trial was had. We do not 
agree with defendant in this contention. The defendant denied that it was liable 
to the plaintiff in any amount under the terms of the policy. It did not offer to 
pay him the weekly indemnity for total disability as long as such disability should 
continue. It sought to defeat his ctaim altogether. The jury only allowed the 
plaintiff to recover for the period of time provided for in the policy. In railroad 
damage cases, recovery for permanent disability is allowed for a period of time 
according to the life expectancy of the plaintiff shown by mortality tables pre- 
pared by insurance companies. In the case at bar defendant was only required to 
pay for the time it agreed to do so in its contract of insurance.” 


It has been held that upon breach of a contract of insurance payable in 
future installments, the insured may recover damages consequent upon such breach. 
The recovery in such circumstances is the present value of the installments, past 
and future, based upon the specified rate of payment during the provided period, 
or throughout the life expectancy of the insured, as the case may be. Metropolitan 
Life Ins. Co. v. Day, 145 Ga. 425, 89 S. E. 576; National Life & Accident Ins. 
Co. v. Whitfield, 186 Ark. 198, 53 S.W.(2d) 10; Sun Life Assur. Co. vy. Coker 
(Ark.) 61 S.W.(2d) 447. One of the leading cases falling in this class is Federal 
Life Insurance Co. v. Rascoe (C. C. A. 6) 12 F.(2d) 693, 696, in which Milburn 
v. Royal Union Mutual Life Ins. Co., supra, was cited with approval. There 
plaintiff sought recovery upon a policy which obligated the insurance company to 
pay her $25 per week so long as she suffered total disability from accidental 
injury sustained while a passenger on a common carrier for passenger service. 
She charged that she was injured while a passenger on a train of the Louisville 
& Nashville Railway Company; that her injuries were total and continuous; that 
she would continue to be thus disabled during the remainder of her life; that 
the sum of $840.37 had been paid, covering hospital expenses and the weekly 
installments from May 16, 1922, to January 2, 1923; that on the latter date 
further payments were refused. By an amended declaration she averred that the 
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action of the company in refusing to make further payments constituted an 
abandonment, breach, and repudiation of the contract. She sought damages for 
such breach. Trial by jury was waived. The trial court rendered judgment for 
plaintiff in the sum of $21,518.98. Defendant contended in the appellate court that 
the amended pleading failed to state a cause of action because it was sought to 
recover upon an anticipatory breach of a unilateral contract for the payment of 
money at a future time. The court disagreed with that contention. It said: “This 
is a single contract. The fact that defendant is required to perform in part at 
stated intervals does not change its unitary character into a multiplicity of con- 
tracts, each relating to but one installment. If there has been an actual breach, 
coupled with repudiation, of this one contract, then, to avoid a multiplicity of 
suits, public policy requires that plaintiff may maintain but one action for the 
entire damages occasioned by such breach.” The case was decided by a divided 
court. Certiorari was denied. 273 U. S. 722, 47 S. Ct. 112, 71 L. Ed. 859. The 
judgment being for damages computed on the basis of $25 per week during life 
expectancy was closely akin, if not tantamount in result, to recovering future 
payments under the policy. Such recovery was sanctioned because the company 
had breached the contract by failing to make payment at the time and in the 
manner provided. So, as previously said, it follows from the verdict of the jury 
in this case that defendant breached the contract when it failed and refused to 
make payment in one of the authorized methods touching time and amount, fol- 
lowing receipt of proof of disability. 


The policy involved in A®tna Life Ins. Co. v. Phifer, 160 Ark. 98, 254 S. W. 
335, 337, provided for payment at the rate of $20 per month during permanent dis- 
ability. The insured submitted proof of such disability. The company refused 
payment. Insured alleged wrongful breach of the contract and sought damages 
in the sum of $2,000. A verdict was returned and judgment entered in his favor 
for $1,000. The court said: “This denial of liability justified appellee, who was 
not in default, in treating the contract as breached and suing for gross damages, 
which he did. The measure of his damages was the amount appellant would have 
been required to pay him under the contract, if it had not breached it, reduced to 
its present value. According to the mortuary tables introduced in evidence, ap- 
pellee had an expectancy of 28.18 years. The payment provided for in the con- 
tract of the $2,000 policy was $20 a month. The present value thereof, according 
to appellee’s expectancy, was more than $1,000.” 

It has been held that recovery cannot be had for future installments. Robinson 
v. Exempt Fire Co., 103 Cal. 1, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 93; 
Mid-Continent Life Ins. Co. v. Walker, 128 Okl. 75, 260 P. 1109; Atkinson v. Rail- 
road Employees Mut. Relief Society, 160 Tenn. 158, 22 S.W.(2d) 631. But in 
those cases and others to the same effect, only one method of payment was pro- 
vided. No question of the right of a party to exercise the privilege of election 
between two methods of payment after breach of the contract was involved or 
decided. And recovery in advance of the due date likewise has been denied unless 
the contract he executory on both sides, that is, requiring future performance of 
interdependent obligations. Roehm v. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 
953: Moore v. Security Trust & Life Ins. Co. (C. C. A. 8)) 168 F. 496; Parks v. 
Maryland Casualty Co. (D. C.) 59 F.(2d) 736; Kithcart v. Metropolitan Life Ins. 
Co. (D. C.) 1 F. Supp. 719; Wyll v. Pacific Mut. Life Ins. Co. (D. C.) 3 F. Supp. 
483. But that question is not involved or decided here. We do not hold that plain- 
tiff is entitled to recover for future installments, or in damages measured by their 
present value. Our conclusion is that by its failure and refusal to pay the insured 
within the time and in the manner specified in either method, by allowing such 
time to pass long since, thereby breaching the contract, defendant surrendered its 
right to elect between the two methods. 

[10] The court instructed the jury definitely that they could not return a ver- 
dict for plaintiff unless they found that he became and was totally and permanently 
disabled while under sixty years of age and during his employment by defendant. 
Under such instructions, the jury found those facts in his favor. That finding 
and the further one that he should recover in the total sum of $8,000 rendered the 
verdict complete. The remainder respecting payment in one sum or in installments 
was surplusage. Surplusage in a verdict may be disregarded by the court in en- 
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tering judgment thereon. Pennsylvania Ry. Co. vy. Logansport Loan & Trust Co. 
(Cc. C. A. 7) 29 F.(2d) 1; Dextone Co. v. Building Trades Council (C. C. A. 2) 
60 F.(2d) 47; Doty v. Western & Southern Life Ins. Co., 223 Mo. App. 360, 16 
S.W.(2d) 712; Hall v. McClure, 112 Kan. 752, 212 P. 875, 30 A. L. R. 782; Lake 
Erie & W. R. Co. v. Halleck, 78 Ind. App. 495, 136 N. E. 39; Scrambling Co. v. 
Tennant Drug Co., 25 Ohio App. 197, 158 N. E. 282; Pearson v. Arlington Dock 
Co., 111 Wash. 14, 189 P. 559. Judgment should have been rendered for $8,000. 
The remainder of the verdict should have been disregarded. 

We are mindful of the cases of United States v. Worley, 281 U. S. 339, 50 
S. Ct. 291, 74 L. Ed. 887; Id. (C. C. A.) 42 F.(2d) 197, United States v. Winkler 
(Cc. C. A. 8) 52 F.(2d) 369, and others in harmony therewith, holding that in a 
suit upon a war risk insurance contract, judgment may not be entered for future 
installments. The rule, obtaining in cases of that character, is founded upon rele- 
vant statutory provisions relating exclusively to such cases. Section 512, 38 USCA, 
provides that, except as otherwise specified therein, the insurance shall be payable 
in two hundred and forty monthly installments. Section 514 provides that if the 
designated beneficiary does not survive the insured, or dies before receiving all of 
the two hundred and -forty installments, the estate of the insured shall receive the 
present value of the installments thereafter to be paid. Both sections of the stat- 
ute are mandatory. The United States gave its consent to be sued with those 
limitations attached and, of course, it had a perfect right to do that. Obviously, 
the judgment could not include future installments, because if the beneficiary 
should die during the two hundred and forty months’ period the United States 
would immediately become liable, under section 514, to the estate of the insured 
for the then value of the installments properly maturing thereafter, thus bringing 
about a double liability. The statute specifying that the insurance shall be pay- 
able in monthly installments is mandatory; it is not optional, and no authority is 
vested in any agency to waive it or make the method of payment optional. No 
such strictures were imposed upon the parties in the case now under consider- 
ation. In determining their contractual obligations, they appropriately provided the 


alternative methods of payment subject to the election of the insurance company. 
We find no error in the trial proceedings, but the judgment on the verdict 


should have been entered for $8,000 and costs. The cause is remanded to the low- 
er court, with directions to modify the judgment in accordance herewith, and as 
so modified, it will stand affirmed. 
ROSS v. NEW YORK LIFE INS. CO. No. 6929. 
Circuit Court of Appeals, Fifth Circuit. Jan. 23, 1934. 
68 Federal Reporter (2d) 727. 
INSURANCE. 

Reply letter of insurer’s general agent to inquiry regarding premium status of 
life policy, advising only respecting future premiums due if policy remained in 
force and attaching premium notices held not waiver of defaults in premium pay- 
ments where letter and notices resulted from mistake and premiums had remained 
unpaid for over year. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Mississippi; Edwin R. Holmes, Judge. 

Action by Lelah B. Ross against the New York Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. 

Affirmed. 


Chalmers Potter and Forrest B. Jackson, both of Jackson, Miss., for appellant. 

William H. Watkins, of Jackson, Miss., for appellee. 

Before Bryan, Sibley, and Hutcheson, Circuit Judges. 

3RYAN, Circuit Judge. 

This is an action on a life insurance policy. The defense, that the policy 
lapsed for nonpayment of premiums, was upheld by the district judge, who at the 
close of the evidence directed a verdict in favor of the insurance company. The 
beneficiary, who was plaintiff below, appeals and contends here that the failure to 


pay a premium, on account of which the policy lapsed, was waived by the insurance 
company. 





















1406 ‘he Insurance Law Journal, Vol. 82 [June, 1934 


The policy was issued December 11, 1928; the premiums were payable quarter- 
ly. The premium payable December 11, 1929, was not paid; nor was any premium 
subsequently paid. The insured became sick and died of cancer on February 27, 
1931. While he was sick, appellant wrote to the general agent of the company at 
Shreveport, La., asking the status of the premium payments, and received a letter 
in reply, dated February 21st, which stated: “As per your request, I am attaching 
hereto duplicate notices of the premiums that will be due March 11, 1931, and 
March 26, 1931, respectively on the two above numbered policies.” The policy on 
which premium was stated to be due on March 26th is not here involved. Attach- 
ed to the agent’s letter was a notice that payment of premium would be due on 
March 11th, “provided the policy is then in force 

In our opinion this letter from the company *s agent and the notice attached 
are not enough to constitute a waiver. There was nothing that appellant could do 
in January and February, 1931, during the last illness of her husband, which would 
have resulted in the reinstatement of the policy. The letter and notice sent out on 
behalf of the company were the results of mistake pure and simple. No waiver 
was intended, and none was in fact made. The policy had not been in force for 
more than a year. The notice was subject to the provision that the policy should 
be in force on the due date of the premium. It did not have the effect of waiving 
the previous default in premium or lapse of the policy. Rabb v. N. Y. Life Ins. 
Co., 108 S. C. 137, 93 S. E. 711; Wagener v. Old Colony Life Ins. Co,. 170 Wis. 
1, 172 N. W. 729; Provident Life & Accident Ins. Co. v. Hollums, 213 Ala. 300, 
104 So. 522; Cooley’s Briefs on Insurance, vol. 5, pp. 4430, 4431. Our conclusion 
is that it was not error to direct a verdict for the insurance company. 

The judgment is affirmed. 











NATIONAL OLD LINE INS. CO. v. RUSSELL. No. 4—3298. 
Supreme Court of Arkansas. Jan. 22, 1934. 
67 Federal Reporter (2d) 195. 
2. INSURANCE. 

Statute requiring insurer to pay 12 per cent. damages and reasonable attor- 
ney’s fees after refusing to pay within time required under life policy, being penal, 
must be strictly construed (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCCc. 

Judgment for statutory penalty and attorney’s fees to insured who demanded 
cash surrender value of life policy held properly refused, where insurer recognized 
obligation to pay and delay was caused by insured’s depositing check for collection 
with bank which became insolvent and subsequent partial suspension by drawee 
bank (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Mack Russell against the National Old Line Insurance Company. 
From a judgment for plaintiff, defendant appeals, and plaintiff cross-appeals. 

Affirmed. 

Beloit Taylor, of Little Rock, for appellant. 

Barber & Henry, of Little Rock, and M. F. Elms, of Stuttgart, for appellee. 

Situ, Justice 

Appe llee filed a complaint in the circuit court of Pulaski county against ap- 
pellant insurance company, hereinafter referred to as the company, which con- 
taiaoa the beatae allegations: The company issued to appellee a life insurance 
policy, which had been continued in force by the payment of annual premiums un- 
til it had a cash surrender value of $603.65, and appellee made application to the 
company for the payment to him of this sum. Appellee surrendered his policy 
pursuant to this application, and on February 20, 1933, the company drew its check 
on the Union Trust Company, of Little Rock, payable to appellee, for the sum of 
$603.65, the full cash surrender value. The check was delivered, at appellee’s 
request, to his representative, who immediately forwarded it to appellee at Stutt- 
gart, where it was received by appellee on February 22, 1933. This being a bank 
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holiday, the banks of the city of Stuttgart were closed on that day on that account. 
Appellee resides in the country fifteen miles distant from Stuttgart, and for that 
reason induced one of the tellers of the First State Bank of Stuttgart to accept 
said check to be deposited on the following day, to obviate the necessity of re- 
turning to Stuttgart to make the deposit. The Stuttgart bank closed or failed to 
open its doors on the 23d and was immediately taken in charge by the state bank 
commissioner for liquidation. 

The plaintiff thereupon and on February 23d communicated with the defendant 
company by wire and by mail and requested that it stop payment on said check. 
This demand was complied with, and the company gave the drawee bank notice on 
February 23d to stop payment of the check, “and payment on said check was stop- 
ped and same returned on February 25, 1933, through banking channels, and re- 
ceived several Gays thereafter by the plaintiff, Mack Russell; that by the time the 
check had been returned to the plaintiff, the Union Trust Company, upon which 
said check was drawn, had, on February 28, 1933, gone on a restricted basis.” 

In the letter confirming the telegram, which directed that payment be stopped, 
a request was made that the company issue another check “in lieu of the original 
one, which said defendant Company, in its reply to plaintiff dated February 27, 
1933, agreed to do upon the delivery of the original check to it; that before said 
original check could be delivered to the defendant, the bank on which it was drawn 
had gone on a restricted basis, and thereupon the defendant Company refused to 
issue a new check or otherwise pay the amount due this plaintiff.” 

It was further alleged that demand for payment had been made and refused, 
“except that the defendant tendered in payment 524%4% of the amount of the orig- 
inal check, which is the amount or percentage since released by the bank on the 
restricted account of the defendant, and further tendered an assignment on its 
restricted account in the Union Trust Company for a sum which represented 4714% 
of the original check, which was refused by the plaintiff.” 

Judgment was prayed for $603.65, with interest, and the statutory penalty and 
attorney's fee. 

The company filed a demurrer to this complaint, which was overruled, and, as 
the company elected to stand upon its demurrer and declined to plead further, 
judgment was rendered for the full cash surrender value of the policy and 6 per 
cent. interest thereon. Appellee moved the court to assess the statutory penalty 
of 12 per cent., and to allow a reasonable attorney’s fee, which the court declined 
to do. The company has appealed from the judgment against it, and appellee has 
prayed a cross-appeal from the refusal to allow the penalty and attorney’s fee. 

It is earnestly insisted that the company fully discharged its obligation when 
it issued a valid check for the surrender value, which would, in due course, have 
been paid had it been presented for payment to the bank upon which it was drawn, 
and that the failure so to be paid arose out of the fact that appellee selected an 
insolvent agent to make the collection. However, the company agreed to and did 
stop payment of the check, so that it may not now be said that the check was 
tendered and accepted as final payment. Under the allegations of the complaint 
the fact remains that the company gave a check the payment of which was stopped 
at its direction, so that it has not paid the demand which it is under a contractual 
duty to discharge. 

The case of Southern Bank & Trust Co. v. Whited (Ala. App.) 145 So. 832, 
is cited by appellant company as authority for holding that the company discharged 
its obligation when it stopped payment of the check at appellee’s request. But we 
think the case cited does not sustain that contention. The facts there were that 
payment was made of an uncertified check, like the one here involved, after the 
drawer, for the benefit of the payee, had notified the bank upon which the check 
was drawn not to make the payment. It was there held by the Court of Appeals 
of Alabama that the drawer of an uncertified check may stop payment on it at 
any time gerd to payment, and that, when the bank is notified by the drawer, for 
the benefit of the payee, not to pay an uncertified check, the bank owed the payee 
the legal duty not to make payment. 


[1] We have no hesitancy in approving the law thus duttaaieil: but we find 
nothing in this opinion to support the contention that the company has, by stopping 
payment of the check, at the payee’s request, discharged its duty as the drawer of 
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the check. When the payment of this uncertified check was stopped before pres- 
entation and payment, it ceased to be, as was said, in effect, in the case cited, by 
the Court of Appeals of Alabama, an order for the payment of money, and it 
cannot, therefore, be held to be a payment or discharge of the company’s obliga- 
tion to appellee. Judgment was therefore properly rendered for the amount of 
the unsatisfied obligation, with interest thereon. 

We are also of the opinion that the court properly refused to render judgment 
for the statutory penalty and attorney’s fee. 

3y the Act of March 29, 1905 (Acts 1905, Act 115, p. 307), appearing as sec- 
tion 6155, Crawford & Moses’ Digest, it is provided that “In all cases where loss 
occurs, and the * * * life * * * insurance company liable therefor shall fail to pay 
the same within the time specified in the policy, after demand made therefor, such 
company shall be liable to pay the holder of such policy, in addition to the amount 
of such loss, twelve per cent. damages upon the amount of such loss, together with 
all reasonable attorneys’ fees for the prosecution and collection of said loss. * * *” 

This statute was held to be valid and constitutional in the case of Arkansas 
Ins. Co. v. McManus, 86 Ark. 115, 110 S. W. 797. There was a discussion in this 
opinion of the purpose of such legislation and the theory upon which it could be 
sustained. It was there said that the insurance companies, after a loss insured 
against occurs, have the insured at a great disadvantage, and are in position to in- 
flict great damage by mere delay in payment of losses, and that it was therefore 
neither unjust nor unreasonable to inflict a penalty which will in some degree com- 
pensate for that injury where the resisted claim is finally adjudged to be just, and 


which also tends to deter the insurer from interposing unnecessary delay in settle- 
ment. 

















[2] This statute has been enforced in many subsequent cases, but it has been 
frequently stated that, being a penal statute, it should, like all such statutes, be 
strictly construed. Business Men’s Acc. ted of America v. Cowden, 131 Ark. 


419, 199 S. W. 108; Inter-Ocean Casualty C . Warfield, 173 Ark. 287, 292 S. W. 
129. 








[3] There has been no denial of liability; nor was there any refusal to pay. 
On the contrary, the obligation to pay the cash surrender value of the policy was 
recognized, and a prompt effort, in good faith, was made to discharge it. The 
real question here involved is, Who shall sustain the loss arising out of the fail- 
ure of the bank which appellee selected as his agent to collect the check, and the 
subsequent partial suspension of payment by the drawee bank? We are of the 
opinion that it was not the purpose of the statute to impose a penalty in such a 
case, and the judgment in its entirety will therefore be affirmed. 






















_ . MAGGINI y. WEST COAST LIFE INS. CO. Civ. 9097. 
District Court of Appeal, First District, Division 2, California. Jan. 29, 1934 
29 Pacific Reporter (2d) 263. 
1. INSURANCE. eee 
Representations as to health, in application for life policy, held “material,” as 
regards insurer’s right ‘to escape liability because of false answers. 
(For other cases, see Insurance, Dec. Dig. § 291[1].) 
2. INSURANCE. ea 
Evidence held to show that insurer relied on representations as to health 
made in application for life policy in issuing such policy. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
3. INSURANCE. : oa 
Where false answers were made respecting applicant’s health, in application 
for life policy, presumption is always against fraud of medical examiner. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 
5. INSURANCE. ef 
Though insurer may rescind insurance contract on discovery of false repre- 
sentations in application, it is under no obligation to do so, and may elect to 
await action by beneficiary and defend on that ground. 
(For other cases, see Insurance, Dec. Dig. § 390.) 
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7, INSURANCE. 

Under statute, intent to deceive on part of insured in making false answers 
respecting health in application for life policy is immaterial, and such intent is 
presumed when insured has knowledge of falsity of statements (Civ. Code, § 2562). 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

9, INSURANCE. 

Insurer’s knowledge of falsity of some of insured’s statements respecting prior 
health did not raise estoppel preventing insurer from setting up fraud in other 
representations as to health by way of defense to action on policy, though such 
knowledge may have been sufficient to raise suspicion as to truth of other repre- 

itations relied on. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 


\ppeal from Superior Court, Monterey County; H. G. Jorgensen, Judge. 

Action by Ernest Maggini against the West Coast Life Insurance Company 
to recover on policies of life insurance. From an adverse judgment defendant 
appeals. 

Reversed, with directions. 

C. C. Baker, of Salinas, and Francis V. Keesling and C. A. S. Frost, both of 
San Francisco, for appellant. 

J. A. Bardin and J. T. Harrington, both of Salinas, for respondent. 

Noursk, Presiding Justice. 

Plaintiff sued upon two separate policies of insurance issued by the defendant 
upon the life of one Adolpho Maggini. The first policy was dated May 9, 1932, 
and the second May 19, 1932. The insured died on June 18, 1932, his death result- 
ing from bronchial pneumonia. 

Preliminary to the issuance of the policy, the insured signed an application 
and a report of a medical examiner designated for that purpose by the insurer. 
Inquiries were put to the insured by the medical examiner in the usual form, and 
those to which attention is directed in this proceeding follow: 

“Q. Have you ever been under observation or treatment in any hospital, 
asylum or sanitarium? A. No.” 

“Q. Have you ever consulted a physician or practitioner for or have you ever 
had symptoms pertaining to or disease of: * * * the lungs? A. No.” 

“Q. Have you ever raised or spat blood? A. No.” 


“Q. Have you ever suffered from or consulted a physician or anyone else for 
any aliment or disease not included in your above answer? A. No.” 


“Q. What physician or practitioner or any other person not named above have 
you consulted or been treated by, within the last five years and for what illness 
or ailment? A. None.” 

Pleading the materiality of all the answers given to the medical examiner, the 
defendant assigned as untrue and fraudulent those statements of the insured 
denying that he had consulted a physician for, or had symptoms pertaining to, a 
disease of the lungs; that he had raised or spat blood; that he had suffered from 
an ailment of the lungs; that he had consulted or been treated by a physician for 
any ailment within the last five years; and stating that at the time of making the 
application he was in good health. It was alleged that, these statements of the 
insured were all false, and known by the insured to be false at the time they 
were made; that for several years next prior to the date of application the 
insured had been in poor health and was afflicted with pulmonary ailments which 
caused a shortening of breath and the spitting of blood; that in the month of 
June, 1927, the insured suffered an attack of acute bronchitis and was treated by 
a physician therefor; that from the 3lst day of July to the 8th day of August, 
1928, inclusive, the insured was subject to medical treatment by a physician and 
to hospitalization by reason of an attack of bronchial pneumonia affecting both 
lungs; and that in the month of July, 1929, the insured was again subject to 
medical treatment by reason of illness. 


At the trial these allegations of the answer were all proved by competent 
evidence which was not controverted nor qualified in any degree. The materiality 
of the statement of the insured and the reliance of the insurer upon those state- 
ments was proved by competent evidence which was not controverted, and the 
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trial judge properly instructed the jury that the statements were material. Evidence 
was offered by the plaintiff disclosing that, after the first policy was issued by the 
insurer and before the second policy was issued, the insurer received a written 
report from a retail credit company in response to its inquiry as to the desirability 
of the risk. This report stated that, the insured “has not been seriously ill for five 
years at which time he had pneumonia and was under the care of Dr. Elmer 
Bingaman. He is reported to have fully recovered from this. * * *” Upon 
this showing the respondent rests his case that the insurer had knowledge of the 
falsity of the statements of the insured prior to the execution of the policy, and 
therefore must be deemed to have waived the fraud and must be held estopped 
to defend on that ground. 

At the close of the evidence, the defendant moved for a directed verdict upon 
the ground that there was no evidence to sustain a verdict for the plaintiff. This 
motion was denied, and the jury brought in a verdict for the plaintiff on both 
policies. Thereupon the defendant duly made a motion for judgment notwithstand- 
ing the verdict. This motion was denied, and, after judgment had been entered in 
accordance with the verdict, the defendant moved for a new trial, which motion 
was also denied. 

[1, 2] The materiality of the representations cannot be doubted; these being 
in the form of written answers made to written questions which the parties them- 
selves thus indicated they deemed material. 14 Cal. Jur. pp. 502, 636; McEwen v. 
New York Life Ins. Co., 23 Cal. App. 694, 697, 139 P. 242. Likewise there can 
be no controversy that these representations were relied upon by the insurer in 
issuing the policies. Evidence to this effect was received without objection, as 
was also evidence that, if the insurer had known that these representations were 
false, the policies would not have been issued. There was no evidence to the 
contrary. 


[3] Respondent endeavors to bring his case within Weiss v. Policy Holders’ 
Ins. Ass’n (Cal. App.) 23 P.(2d) 38. The case was decided after this cause was 
tried. For this purpose respondent frequently refers to the insured as an ignorant 
and illiterate Swiss milker who was induced to give the false answers by the 
fraud of the medical examiner. The evidence does not support respondent’s char- 
acterization of the insured. To the contrary, it shows that he was engaged in the 
farming and dairy business, sometimes with a partner; that he conducted his own 
business affairs with banks and other business houses without the aid of an 
interpreter, and was able to speak, read, and write in the English language. To 
bring the case within the Weiss opinion, the respondent urges that the court must 
presume that the medical examiner committed a fraud upon the insured, and that 
in face of the evidence the court should presume that the insured would not intend 
to commit a fraud. No authority need be cited to the point that the presumption 
is always against fraud. Here there is not a word of evidence in the record which 
would support an inference of fraud on the part of the medical examiner, and, 
in the absence of such evidence, he must be presumed to have acted in good faith. 
In the Weiss Case there was direct evidence of the fraud of the insurer’s agent. 


[4-6] The real issue presented by the record is this: When the insurer has 
knowledge of some misrepresentation on the part of the insured and elects to 
waive that fraud, is the insurer thereby estopped from raising other frauds of 
which it had no knowledge? The trial judge instructed the jury both ways, and 
these instructions are the burden of the appellant’s principal attack upon the pro- 
ceedings. In one set of instructions the jury was told that the insurance company 
waived or is estopped to assert a violation of the terms of a policy if it fails 
to cancel or rescind the contract within a reasonable time after notice of the 
violation. This element was emphasized in instruction No. 39 in order which, 
after advising the jury that the company could have canceled the policies upon 
knowledge of the fact that the insured had willfully made false answers to the 
questions, stated that, “if said defendant had such knowledge and could allow it 
to thus cancel the policies, and that it did not do so, then you are instructed that 
you may find that such action on the part of the defendant insurance company 
constituted a waiver or forfeiture of their right to cancel the policies.” Again in 
instruction No. 42 in order the jury was told “that an insurance company waives 
or is estopped to assert a violation of the terms of an insurance contract if the 
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company, after receiving notice of the violation, remains silent and fails to object 
or to declare a forfeiture, or cancel or rescind the contract, within a reasonable 
time. * * * This rule is applicable in all cases where the facts brought to the 
insurer's knowledge show some violation of the terms of the policy, which, either 
by law or because of some provision of the policy itself, operates to avoid or 
forfeit the policy.” But in instruction No. 45 in order the jury was told that “the 
defendant in this case was not bound to rescind the contracts of insurance in 
order to defend under its terms against any liability thereupon by reason of the 
misrepresentations by the insured as to material matters. * * *” And again 
in instruction number 46 in order the jury was told that though the insurer had 
the right to rescind the contracts of insurance upon discovery of false representa- 
tions, it was under no obligation to do so, but might elect to await action upon 
the part of the beneficiary and defend upon that grund. 


The latter two instructions correctly state the law applicable to the doctrine 
of waiver and estoppel. The instructicas given at the request of the respondent on 
these questions are contrary to all the authorities. Respondent’s only answer to 
this attack upon the instructions is that all the instructions must be read together. 
This is an accepted rule, but it does not aid when instructions are directly con- 
flicting and antagonistic on essential matters of law and the record compels the 
conclusion that the jury must have followed the erroneous instructions in order 
to arrive at the verdict which was returned. 


[7] One other assignment of error requires but brief consideration. At the 
request of the respondent, the jury was instructed that it was incumbent upon 
the defendant to prove by the preponderance of evidence not only that the answers 
of the insured were untrue but also that they were made with the intention of 
concealing his true state of health so that he might deceive the insurance com- 
pany. Upon the same issue the jury was instructed that a presumption of intent 
to deceive is only made when statements are made with knowledge of their falsity, 
and that the burden was upon the insurer to show that the misrepresentations 
were willfully made, and that, if the jury found that the insured “did not make 
willfully false statements to the questions asked of him by the medical examiner 
for the defendant insurance company, then you are instructed that said defendant 
has no right to cancel or rescind the policies sued upon.” The rule in this respect 
is statutory. Section 2562, Civil Code, reads: “Effect of concealment. A conceal- 
ment, whether intentional or unintentional, entitles the injured party to rescind a 
contract of insurance.” Under this section an intent to deceive on the part of the 
insured is immaterial, and such intent is presumed when the insured had knowl- 
edge of the falsity of the statements. Whitney v. West Coast Life Ins. Co., 177 
Cal. 74, 80, 169 P. 997. Hence to instruct the jury that it was incumbent upon 
the insurer to prove that the concealment was made with intent to deceive the 
insurance company placed upon the company a burden which the law does not 
impose. Furthermore, when the jury was told that, unless it found that the insured 
willfully made these false statements with intent to deceive the insurance com- 
pany, then the company had no right to cancel or rescind the policies, a rule of 
law was announced which is not in accord with the provisions of section 2562, 
Civil Code. The decisions following that section hold that rescission is not the 
exclusive remedy, but that the insurer may, because of that section, set up the 
fraud by way of defense to an action brought to enforce the policy. California 
Reclamation Co. v. New Zealand Ins. Co., 23 Cal. App. 611, 615, 138 P. 960; 
General Accident, Fire & Life Assurance Corp. v. Industrial Acc. Comm., 196 
Cal. 179, 189, 237 P. 33. These authorities emphasize the error of the instructions 
heretofore discussed relating to the issue of waiver through failure to rescind. 

[8] Respondent’s argument on the issue of estoppel is founded on the premise 
that, when the insured, in good faith, makes truthful answers which are incorrectly 
transcribed through the fraud or negligence of the insurer’s agent, the insurer is 
estopped to set up their falsity. This premise is not available to respondent—the 
statute eliminates the element of good faith and the evidence dispels the assump- 
tion of fraud or negligence. The defense of estoppel arises from section 1962, 
Code of Civil Procedure: “Whenever a party has, by his own declaration, act, or 
omission, intentionally and deliberately led another to believe a particular thing 
true, and to act upon such belief, he cannot, in any litigation arising out of such 
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declaration, act, or omission, be permitted to falsify it.” It is essential that the 
party pleading an estoppel must be ignorant of the true state of facts, and must 
have been intentionally led to alter his course to his injury by the act of the other, 
10 Cal. Jur., p. 626. Hence there can be no estoppel of one who has no knowledge 
of the facts as there can be no claim of estoppel by one who knows his represen- 
tations are false and knows that the other party is ignorant of their falsity. 

[9, 10] But the evidence is clear that the appellant did not have any knowledge 
of the falsity of any of these misrepresentations except that relating to the illness 
of the insured five years prior to the date of the policies. This may have been 
sufficient to raise a suspicion as to the truth of other representations relied on; 
but cause for suspicion does not constitute knowledge. Hence there could be no 
estoppel of the insurer’s right to “set up the fraud by way of defense to an 
action brought to enforce the apparent liability.” Cal. Reclamation Co. v. New 
Zealand Ins. Co., 23 Cal. App. 611, 615, 138 P. 960, 961; General Accident, Fire & 
Life Assurance Corp. v. Industrial Acc. Comm., 196 Cal. 179, 189, 190, 237 P. 33. 
If the cause had been tried by the court without a jury, the defendant would 
have been entitled to an express finding that the representations were false, that 
they were material, and that the insurer was not estopped to set up the fraud. 
The evidence compels implied findings by the jury to the same effect. As there is 
no evidence direct or inferential which supports the verdict, the defendant’s motion 
for a judgment notwithstanding the verdict should have been granted. 

The judgment is reversed, with directions to enter judgment for the appellant 
as herein indicated. 

We concur: Sturtevant, J.; Spence, J. 


MAGBY v. NEW YORK LIFE INS. CO. Civ. 8173. 
District Court of Appeal, Second District, Division 2, California. Feb. 20, 1934. 
29 Pacific Reporter (2d) 791. 

4. INSURANCE. 


In action on policy for double indemnity for death by accidental cause, instruc- 
tion held not erroneous as failing to distinguish between accidental death and death 
resulting from accidental cause. 

Instruction failed to define accidental cause of death, but explained 
term and applied meaning to situation that might arise from evidence in 
the case and stated that plaintiff must show, not only that death was acci- 
dental, but that cause of death was accidental, before she would be en- 
titled to recover. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

2. INSURANCE. 


In action upon policy for double indemnity for death by accidental cause, in- 
struction that exception in policy relating to death by self-destruction was to be 
construed strictly against insurer held not misleading, where instruction stated 
that reasonable interpretation of exception was that benefit would not apply if 
insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal from Superior Court, Los Angeles County; W. A. Anderson, Judge. 


Action by Amelia H. Magby against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 


Affirmed. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles (Timon E. Owens, of 
Los Angeles, of counsel), for appellant. 

Sheridan, Orr, Drapeau & Gardner, of Ventura, for respondent. 

ARCHBALD, Justice pro tem. 


Action by plaintiff, as surviving wife of William L. Magby, on the double in- 
demnity provisions contained in three policies of insurance on the life of decedent, 
issued by defendant, the single indemnity provided for therein having been there- 
tofore paid by the defendant company. The case was tried before a jury, which 
returned a verdict in favor of plaintiff. From the judgment entered upon such 
verdict, defendant has appealed. 


It was stipulated that the insured died on December 8, 1927, and that the 
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cause of his death was the inhalation of carbon monoxide gas which resulted in 
asphyxiation. Each policy of insurance contained a clause providing for double 
indemnity “upon receipt of proof that the death of the insured resulted directly 
and independently of all other causes from bodily injury effected solely through 
external, violent and accidental cause * * * subject to all the terms and conditions 
contained in section 2 hereof.” Section 2 of the policy provided: “The provision 
for double indemnity benefit on the first page hereof will not apply if the insured’s 
death resulted from self destruction, whether sane or insane. * * *” No conten- 
tion is made that the double indemnity provisions of such policies do not apply if 
the insured’s death did not result from self-destruction. Without quoting the evi- 
dence, it is sufficient to say that in our opinion it would amply support either an 
affirmative or negative finding of death by self-destruction, under the rule binding 
appellate courts in case of conflicting evidence. 

Appellant urges that the court erred (1) in‘failing to distinguish between “ac- 
cidental death” and “death resulting from accidental cause or means” in certain 
instructions given; (2) in so instructing the jury as to lead it to apply the rule of 
law to the facts of the case that ambiguities in a contract of insurance are to be 
resolved against the insurer and in favor of the insured; and (3) in refusing cer- 
tain instructions requested by defendant. 

[1] 1. Appellant complains because the court did not in any of its instructions 
define “accidental cause.” In our opinion, a definition of the two words would not 
be clearer in its meaning than the idea conveyed by the words themselves. The 
court did in several instructions explain very clearly to the jury what an accidéntal 
cause or means was and what it was not, and, we think, brought home to it the 
meaning as applied to situations that might result from the evidence in a much 
more satisfactory manner than could possibly have been done by an attempted 
definition. Taking the instructions as a whole, we fail to see how the jury could 
possibly have been confused as to the necessity of plaintiff’s proving that the in- 
sured’s death was the result of an “accidental cause” before any recovery could 
be had, nor that the jury could possibly have understood that a recovery could be 
had under the policy if the facts showed merely “accidental death.” The dis- 
tinction between accidental death and accidental cause of death under the policies 
here was clearly pointed out to the jury in an instruction given by the court at ap- 
pellant’s request, reading as follows: “You are instructed that to recover on an 
accident policy insuring against death resulting from injuries caused solely by ex- 
ternal, violent and accidental means, it must be shown not only that death was an 
accidental result, but that the cause itself was external, violent and accidental, the 
word accident in such policy meaning an event which takes place without one’s 
foresight or expectation.” 

Under the policies here the double indemnity clause became effective cnly 
upon death resulting from accidental cause and not merely upon an accidental 
death, and in our opinion the jury could not have been confused under the instruc- 
tions given. 

{2| 2. Appellant complains that the following instruction led the jury to apply 
the rule of strict construction to the facts of the case: “It is a rule that insurance 
contracts are to be most strongly construed against the insurer and in favor of the 
insured, especially where a forfeiture is involved, so that indemnity will be granted 
rather than denied, and these provisions of law are particularly applicable to an 
insurance policy containing the exception that a benefit will not apply if the 
insured’s death resulted from self-destruction. Such an exception applies only to 
suicide, and accidental self-destruction is not within the operation of the excep- 
tion. The reasonable interpretation of this clause in the policy is that it means 


that the double indemnity benefit will not apply if the insured’s death resulted 
from suicide, whether sane or insane.” 


We agree with appellant that the clauses involved here are not ambiguous, and 
that, even if they had been, the rule of construction was for the court and not 
the jury. The instruction in question does not expressly leave the interpretation 
of any supposed ambiguity to the jury under the rule laid down, and the court 
itself in the last paragraph tells the jury what the exception means, although in 
our opinion it is not made any clearer than the language of the exception. The 
use of the word “accidental” to qualify “self destruction,” which of itself implies 
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purpose, design, or intent, would seem to be entirely out of place. If death is 
“accidental,” there could be no purpose, design, or intent back of the act causing 
it. The two words seem to be used together quite commonly, though. We agree, 
however, with the following from the case of Lawrence v. Mut. Life Ins. Co. of 
N. Y., 5 Ill. App. 280, 285: “We are clearly of the opinion that a purely accidental 
death can in no proper sense be termed an act of self-destruction.” Regardless of 
that, we see nothing in the instruction that the jury could possibly take as an invi- 
tation to apply the rule intended only for construction of writings to the facts of 
the case. 

In the case of Poncino v. Sierra Nevada L. & C. Co., 104 Cal. App. 671, 286 
P. 729, the interpretation of the contract was expressly left to the jury under a 
similar instruction, but it was held that, the jury being elsewhere instructed as to 
the meaning of the material terms of the policy and apparently having followed 
such instructions, any error was cured. In the case of Postler v. Travelers’ Insur- 
ance Co., 173 Cal. 1, 158 P. 1022, 1024, the court, after reversing the case on other 
grounds, considered an instruction similar to the one here, not expressly leaving 
the matter of interpretation to the jury, observing: “It stated the rule correctly, 
but the construction of the contract was a matter of law for the court, and the 
jury could not have been aided by this instruction in deciding the questions of fact 
submitted to them.” While, as we say, the instruction so far as it relates to the 
interpretation of the contracts should not have been given, we fail to see how the 
jury could possibly have understood that they were intended to apply it to the 
facts before them. We must assume that the jurors were intelligent; and, if so, 
they must have concluded that it had nothing to do with them, inasmuch as the 
court itself applied the rule in the same instruction and left nothing for them. 

[3] 3. The court refused to instruct the jury that “the presumption that facts 
shown to exist continued applies to insanity.” The mental experts who examined 
the decedent at the time he was taken to the psychopathic ward testified that the 
particular type of insanity afflicting him might last for weeks, months, or years; 
that the individual might have a long interval in which he is free from all symp- 
toms and mentally normal, and that “the same thing may occur over again and 
have the. same thing repeated a number of times during life”; that the individual 
does not deteriorate as the disease goes on, as in case of some insanities, and so 
end in a state of dementia; and that, when the individual is through with an at- 
tack, he is essentially himself—as he was before. In view of the fact that it was 
not general insanity which appellant’s evidence showed existed, we see no error 
in the refusal of the court -to give the requested instruction relative to the con- 
tinuance of insanity once shown to exist, particularly in view of the fact that the 
record does not disclose any adjudication of insanity. 

In our opinion, the other instructions refused were substantially covered by 
those given. 

Judgment affirmed. 

We concur: Stephens, P. J.; Craig, J. 








NEW YORK LIFE INS. CO. v. WATSON. No. 23201. 
Court of Appeals of Georgia, Division No. 1. Jan. 10, 1934. 
172 Southeastern Reporter 602. 
1. INSURANCE. 

In suit on life policy, insurer has burden of showing that representations made 
by insured in application were material and untrue (Civ. Code 1910, § 2479). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

. INSURANCE. 

Provision precluding life policy from going into effect if applicant was treated 
by physician after medical examination held not to refer to treatment for slight 
and temporary indispositions. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

Verdict assessing damages and attorney’s fees against life insurer held un- 

authorized, in view of close legal questions involved. 


(For other cases, see Insurance, Dec. Dig. § 602.) 
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Syllabus by the Court. 

The part of the verdict in favor of the plaintiff for the principal amount sued 
for, and interest thereon, was authorized by the evidence. However, under all the 
facts of the case, the portion of the verdict assessing damages and attorney’s fees 
against the defendant was unauthorized. Therefore, the verdict is affirmed on 
condition that the plaintiff write off from the verdict and judgment the dmounts 
assessed as damages and attorney’s fees; otherwise the judgment is reversed. 

Error from Superior Court, Laurens County; J. L. Kent, Judge. 

Suit by E. B. P. Watson against the New York Life Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial overruled, and defend- 
ant brings error. 

Affirmed on condition. 

This was a suit upon a ‘policy of life insurance. Upon the trial, counsel for the 
defendant stated in open court that they were not defending the case upon the 
ground of actual fraud on the part of the insured, nor upon the ground of unpaid 
premiums; and the record shows that the defense was based on the following 
grounds: First, that the insured, in his application for the insurance, made material 
misrepresentations of facts which changed the character or extent of the risk; 
and, second, that the contract of insurance never became effective, because the in- 
sured had breached the following provision (which was a condition precedent) in 
the application for the policy: “It is mutually agreed as follows: That the insur- 
ance herein applied for shall not take effect unless and until the policy is delivered 
to and received by the applicant, and the first premium thereon paid in full during 
his lifetime, and then only if the applicant has not consulted or been treated by any 
physician since his medical examination.” (Italics ours.) It was the contention of 
the defendant that the foregoing italicized portion of the quoted provision was 
breached by the plaintiff in that he had consulted and been treated by physicians 
since his medical examination and before he received the policy. 


The jury returned a verdict in favor of the plaintiff for the full amount sued 
for, to wit, $2,000 principal, $154.39 interest, $300 penalty for bad faith, and $400 
for attorney’s fees. The defendant’s motion for a new trial was overruled, and 
the case was brought to this court. 


A. S. Bradley and A. S. Bradley, Jr., both of Swainsboro, for plaintiff in error. 

Burch & Daley, of Dublin, for defendant in error. 

Broyies, Chief Judge (after stating the foregoing facts). 

[1, 2] Where a policy of life insurance has been issued, misrepresentations of 
facts made by the insured in his application for the insurance will not void the 
policy unless the misrepresentations are material and change the character, extent, 
or nature of the risk. Civil Code (1910), § 2479. “A ‘material representation’ is 
one that would influence a prudent insurer in determining whether or not to accept 
the risk, or in fixing the amount of the premium in the event of such acceptance” 
[Life Ins. Co. v. Pate, 23 Ga. App. 232(2), 97 S. E. 874]; and, in a suit upon the 
policy, the burden of showing that the representations made by the insured in his 
application were material and untrue is on the defendant [O’Connell v. Supreme 
Conclave, 102 Ga. 143(2), 28 S. E. 282, 66 Am. St. Rep. 159]; and such questions 
are “generally issues of fact, for determination by the jury.” Life Ins. Co. v. 
Pate, supra, 3d headnote. Under the foregoing rulings and the facts of the instant 
case, the jury were authorized to find that the misrepresentations of facts made 
by the insured in his application for the insurance were not of such a character as 
to change the extent or nature of the risk. The other defense presented by the 
defendant, to wit, that the contract of insurance had never taken effect, because 
the insured had breached a condition precedent thereto by consulting and being 
treated by physicians after his medical examination and before the delivery of the 
policy, is not so easily disposed of. The able counsel for the defendant contend 
that the condition precedent was breached if the insured, within the time specified, 
tad any consultation with or any treatment by a physician, whether or not such 
consultation or treatment was in regard to some substantial and serious illness, or 
to a mere trivial and temporary indisposition which did not affect his general health 
and which was not material to the risk. This question is of great importance, and the 
correct answer thereto is not readily found. However, in our opinion, the defend- 
ant’s contention is not sound. As was said by this court in Federal Life Ins. Co. 
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v. Summergill, 45 Ga. App. 829, 166 S. E. 54: “The term ‘medical or surgical at- 
tention,’ in questions propounded to the applicant for a sick benefit insurance policy, 
as to whether he had received ‘medical or surgical attention within the past five 
years,’ means medical or surgical attention for some illness or disease of substan- 
tial importance or of a serious nature and not consultation, treatment, or attend- 
ance concerning some trivial or temporary indisposition or feeling which has passed 
away without affecting the general health.’ While the facts of that case are not 
on “all fours” with those of this case, we think that the ruling is applicable thereto 
and should be followed. And in the instant case, the evidence amply authorized 
the jury to find that any consultations with or treatments by physicians, which 
the insured may have had after his medical examination and before the delivery 
of the policy, concerned some slight and temporary indisposition which did not 
seriously affect his health or increase the risk of the insurer. 

It follows, from what has been said, that the defendant company did not carry 
the burden, assumed by it, of showing that the policy had been voided; and that a 
verdict in favor of the plaintiff for the amount of the principal and interest sued 
for was authorized; and none of the special assignments of error shows cause 
for a reversal of the judgment. 

[3] However, the transcript of the record does not disclose that the insurer’s 
refusal to pay the plaintiff’s claim was frivolous or unfounded in law or in fact, 
or that the defendant was stubbornly litigious and subjected the plaintiff to un- 
necessary trouble or expense. The legal questions involved in this case are not 
easy of solution and are of such a character as to acquit the defendant of bad 
faith in refusing to pay the claim. See, in this connection, Phenix Ins. Co. y. 
Clay, 101 Ga. 331 (3), 336, 28 S. E. 853, 65 Am. St. Rep. 307; Northwestern Mut. 
Life Ins. Co. v. Ross, 63 Ga. 199; Cotton States Life Ins. Co. v. Edwards, 74 Ga. 
220, 231; Massachusetts Ben. Life Ass’n v. Robinson, 104 Ga. 256 (12), 291, 30 S. 
FE. 918, 42 L. R. A. 261. Therefore, that portion of the verdict assessing damages 
and attorney’s fees against the defendant was unauthorized; and the verdict is 
affirmed upon condition that the plaintiff write off from the verdict and judgment 
the sum of $700—the amount returned for damages and attorney’s fees; otherwise 
the judgment is reversed. The costs of this writ of error are taxed against the 
defendant in error. See German-American Mut. Life Association v. Farley, 102 
Ga. 720 (6), 29 S. E. 615; Mass. Ben. Life Association v. Robinson, 104 Ga. 256 
(12), 30 S. E. 918, 42 L. R. A. 261; New York Life Ins. Co. v. Tarbutton, 45 Ga. 
App. 97, 101, 163 S. E. 229; Anderson v. Beasley, 169 Ga. 720, 151 S. E. 360. 


Judgment affirmed on condition. 
MacIntyre, J., concurs. 


Guerry, J., concurs except as to the taxation of the costs. 


METROPOLITAN LIFE INS. CO. v. SMITH. No. 23018. 
Court of Appeals of Georgia, Division No. 2. Jan. 17, 1934. 
172 Southeastern Reporter 654. 

1. INSURANCE. ; ’ ; ; ; 

Failure to punctually pay insurance premiums in strict compliance with con- 
tract results in forfeiture, absent express waiver or waiver arising by reasonable 
implication. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. Shs , ; 

Forfeiture provision in life policy is self-executing upon default in payment of 
premium, absent statutory or contractual provision to contrary. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

3. INSURANCE. , : ; 

Partial payment of life insurance premium, absent agreement to contrary, will 
not keep policy in force, unless insurer, when receiving partial payment, does 
something in connection therewith which cperates as waiver of full and timely 
payment. 

(For other cases, see Insurance, Dec. Dig. § 360[1].) 

4. INSURANCE. ; 
Where life insured defaulted in payment of premium, notice of accrued 
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dividend deductible from premium did not waive, nor create estoppel to assert, 
forfeiture, nor extend policy pro tanto. 


(For other cases, see Insurance, Dec. Dig. §§ 360[3], 388[3].) 
5. INSURANCE. ‘ 

Life policy provision that, if insured did not, within 3 months after default 
in payment of premium, exercise option to receive cash surrender value, or paid-up 
insurance for reduced amount, or full insurance for reduced period, policy should 
be continued for reduced amount of paid-up insurance, held self-executing. 

(For other cases, see Insurance, Dec. Dig. § 368{1].) 

6. INSURANCE. 

Demand for payment in full of future premium, after breach of condition 
entitling life insurer to insist on forfeiture, constitutes waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

7. INSURANCE. 

Letter from life insurer notifying insured of amount of past-due premium, 
without demanding payment, did not waive, or create estoppel to assert, forfeiture. 

(For other cases, see Insarance, Dec. Dig. § 392[1].) 

8. INSURANCE. 

Plaintiff suing on life policy has burden to show that insurer expressly or 
impliedly waived forfeiture made by defaulted premium. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

9 INSURANCE. 
_ Evidence held insufficient to show waiver of forfeiture of life policy made by 
defaulted premium. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Error from City Court of Waycross; J. L. Crawley, Judge. 


Suit by A. E. Smith against the Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 


Affirmed upon condition. 


The beneficiary of a life insurance policy sued for and recovered from the 
insurer, upon a directed verdict, $892.07, the face value of the policy less an 
outstanding loan. The defense and contentions of the insurance company were: 
That the policy had lapsed for nonpayment of the semiannual premium of $13.80 
due on May 28, 1931, such premiums being due on May 28 and November 28 of 
each year, with a grace of 31 days; that the policy provides “upon failure to pay 
any premium or any part thereof when due, this policy, except as otherwise 
provided herein, shall immediately lapse”; that the owner, “upon written request 
filed with the company at its home office together with the presentation of this 
policy * * * within three months from the due date of premium in default 
[shall] be entitled to one of the following options”: (1) The cash surrender value; 
(2) nonparticipating paid-up insurance for a reduced amount; (3) insurance for 
the original amount, but for a reduced number of months from the due date of 
the premium in default; that, under the policy, premium payments can be changed 
to annual, semi-annual, or quarterly installments, “at any anniversary of this 
policy,” only “on written request of the insured, approved by the company at its 
home office”; that if, within 3 months after default in a premium payment, the 
owner does not deliver the policy in the exercise of any of the options given, 
“the policy shall be continued for a reduced amount of paid-up insurance as 
provided in the 2d option”; that, after a lapse for nonpayment of premium, the 
policy can be reinstated only “upon the production of evidence of insurability 
satisfactory to the company,” besides the payment of overdue premiums and 
interest; and that, after the failure of the owner or any one in his behalf within 
the three months from May 28, 1931, provided by the policy to exercise the options 
following the default, the policy was continued only for the reduced amount of 
paid-up insurance as fixed by the policy amounting to $223, which the company 
offered to pay into court. 

The plaintiff admits that the $13.80 semi-annual premium was not paid, but 
contends, under her amended petition, that the insured was entitled to a credit 
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of $6.20 as accrued dividends, which, under the previous custom and practice of 
the insured, he had used to reduce the amounts of his premium payments; that 
the company held and accepted this amount as a partial payment of the premium 
(the policy giving the option to the insured to have such dividends “paid in 
cash” or applied within the grace period toward any premium, or “applied to the 
purchase of” additional insurance), and that the company had no right, as it 
later did, to apply the $6.20 dividend with other credits in the purchase of the 
paid-up insurance, for which it admits its liability; that the $6.20 dividend carried 
the policy, with the 3l-day grace period, 15 days beyond the date of the insured’s 
death on September 8, 1931; and that the company was estopped and had waived 
its right of forfeiture by not having previously declared a forfeiture, by accept- 
ing the $6.20 dividend as a partial payment on premium, by one of its agents 
having thereafter attempted to collect the premium, and by the defendant having 
demanded payment of the balance of premium after the alleged lapse of the 
policy. 

The evidence shows that the insured had customarily applied his dividends 
to reduce premium payments, but that nothing was done by either party as to the 
dividend in question, except that the company sent a notice in advance of the 
due date of the premium, showing the amount of the premium, dividend, and 
balance due after a deduction of such dividend; and no payment was made, and 
no other action was taken by either party until the insured was later given credit 


for the dividend by adding it to other credits in purchasing the paid-up insurance 
of $223. 


pec 


The evidence fails to show any act by the company’s agent, who had collected 
premiums, sufficient to constitute a waiver or estoppel. It is conceded by the 
defendant in error in the brief of her counsel that no waiver of forfeiture 
“resulted from the acts of this agent alone, but it was and is contended * * * 
that the defendant company itself, by its own acts and conduct, waived whatever 
right to a forfeiture it might ever have had.” Except the evidence stated relative 
to dividends, the only material testimony tending to support such a claim of 
waiver or estoppel appears to be limited to the following evidence of the plaintiff, 
admitted without objection: “Here is a letter from the Albany office of the 
Metropolitan Life Insurance Company to my son [the insured], with reference 
to the last premium on the policy, and here is another letter from the home 
office of the company, with reference to this policy and the premiums on it. The 
letter states that the dividend credit is $6.20, and the premium due is $7.18. 
These letters came through the mail from the Metropolitan Life Insurance 
Company to my son while he was living at my home. One letter is dated 
August 7, 1931, and the other is not dated, and I do not know the date as I 
destroyed the envelope. Both letters came in August.” The letters themselves 
were not introduced by either party, and there is no further proof as to their 
contents. The letters do not appear to have contained any demand for the 
premium, fail to show what was the occasion for the mention of the premium, 
and, so far as disclosed, may have been written to give notice of a lapse or 
forfeiture, or to advise the insured as to the terms for a reinstatement under the 
policy (which required the payment of the overdue premium and also “the 
production of evidence of insurability satisfactory to the company”). At that 
time, the insured was sick in a hospital, apparently uninsurable, and he died 
soon afterwards. 

Parks, Garrett & McDonald, of Waycross, for plaintiff in error. 

Parker & Parker, of Waycross, for defendant in error. 

Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

{1, 2] 1. “The punctual payment of insurance premiums, as and when 
due, is of the essence of the contract of insurance, and a failure to make such 
payment in strict compliance with the terms of the contract, in the absence of a 
waiver expressly made, or arising by reasonable implication, ey in a for- 
oo of the policy.” Plumer y. a Casualty Co., 12 Ga. App. 594 (1), 

E. 917; Illinois Life Ins. Co. v. McKay, 6 Ga. App. 285 (1), 64S. E. 1131. 
hea a default in the payment of a life insurance premium, and a consequent 
lapse of the policy, notice to the insured of the default and of the insurer’s 
intention to declare a forfeiture is not necessary, in the absence of statute or 
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contract expressed in the policy or therwise. Such a forfeiture provision in the 
policy is self- -executing. 37 C. J. 525 (§ 258); 32 C. J. 1313 (§ 562). 

[3] 2. Without an agreement to the contrary, the partial payment of a life 
insurance premium when not within the contemplation of the policy is not 
effective to keep the policy in force, unless the insurer, when receiving such 
partial payment, does something in that connection which operates as a waiver 
of full and timely payment. Bulger v. Washington Life Ins. Co., 63 Ga. 329 (1); 
Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 St. Ct. 523, 57 L. Ed. 879, 
Ann. Cas. 1914D, 1029; Bank of Commerce v. New York Life Ins. Co., 125 
Ga. 552 (2), 54 S. E. 643; 32 C. J. 1312, § 560. 

[4] (a) Where a life insurance policy requires the payment of specified 
semiannual premiums, with the right, on written request of the insured approved 
by the insurer at its home office, to change such payments to annual or quarterly 
installments, and where, at the time a semiannual premium is due and not paid, 
the insured is entitled to a credit of an accrued dividend from the insurer, which 
amounts to less than what a quarterly installment of the premium would be, and 
the insured dies just before the end of 3 months from the due date of such 
premium and the grace allowed under the policy, the fact that the insured was 
entitled to a credit for such dividend, if he had paid the balance due on his 
premium, would not keep the policy in force after it had automatically lapsed 
under its terms for nonpayment of the premium. This would be true even 
though the insurer sent to the insured a notice showing what the balance of the 
premium would be after deducting therefrom the dividend, since such a credit 
would be in anticipation of payment of the balance of the premium as provided 
in the notice, and thus amount to no more than a conditional or tentative application 
of the dividend to that purpose; and would be ineffective to constitute a waiver 
or estoppel against the insurer, where the insured failed to accept the provisions 
of the notice, and to pay the balance so provided. In no event could the owner 
of the policy claim a pro tanto extension of the policy proportional to the amount 
of the dividend, so as to extend it until the time of death, especially where the 


insured failed to make any written request, approved by the insurer, to change 
the time or method of payment of the _—— premiums as required by the 
policy. See Terry v. State Mut. Life Ins. Co., 90 S. C. 1, 72 S. E. 498; Cason 
v. Mutual Life f. Co., 67 Colo. 199, 184 P. 296, 6 A. i R. 1401, notes and 


cases cited. 


[5] 3. Where the terms of a life insurance policy entitled the insured, on 
lapse of the policy for nonpayment of premium, to the option of receiving its 
cash surrender value, or paid-up insurance for a reduced amount, or insurance 
for a reduced period of time, but provided that, if the insured did not within 3 
months after default exercise such options as required, “the policy shall be 
continued for a reduced amount of paid-up insurance,” such a policy, upon 
failure of the insured to exercise his options, automatically became a paid-up 
policy for such reduced amount of insurance as the owner of the policy was 
entitled to have under the second option. Dwyer v. Metropolitan Life Ins. Co., 
132 S. C. 10, 129 S. E. 84 (1), 85, and cases cited. See, also, Tyson v. Equitable 
Life Assurance Society, 144 Ga. 729 (1), 87 S. E. 1055. 

[6-9] 4. “The demand for payment in full of a future premium subsequent to 
the breach of a condition which would have entitled the insurer to insist upon a 
forfeiture of the contract will be held to be a waiver of the forfeiture, and be 
treated as an acknowledgment that the delinquent policy holder is still entitled 
to the benefits conferred by his contract.” Williams v. Empire Mut. Annuity & 
Life Ins. Co., 8 Ga. App. 303 (7), 68 S. E. 1082; Farmers’ Mut. Co-op. Fire 
Ins. Co. v. Kilgore, 39 Ga. App. 528 (2), 147 S. E. 725; Farmers’ Mut. Life 
Protective Ass’n v. Elliott, 4 Ga. App. 342, 61 S. E. 493. But a letter from the 
insurer, merely notifying the insured as to the amount of a past-due premium, 
without demanding payment, especially where it advises him as to the lapse of 
the policy or the terms of reinstatement, requiring both payment of the premium 
and the satisfying of the insurer as to insurability, will not operate as a waiver 
or estoppel against the insurer. In the instant case secondary evidence by the 
plaintiff, admitted without objection, as to a part of the contents of letters from 
the insurer to the insured, showed a mention of the amount of premium but no 
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demand for its payment, and did not disclose the context or nature of the letters 
stating such amount. For aught shown by the evidence, the occasion and con- 
tents of the letters may have been a notice of forfeiture, or instructions as to 
the method of reinstatement. The burden being on the plaintiff to show that the 
insurance company expressly or impliedly waived a forfeiture made by the 
defaulted premium, by inconsistent acts necessarily showing an intention to 
retain the policy in force, and this and other evidence for the plaintiff failing 
to show such waiver, the court erred in directing a verdict in favor of the 
plaintiff for the full amount of the policy less the outstanding loan. 

5. Under the ruling in paragraph 3 above, the provisions of the policy, and 
the admitted liability and tender by the insurance company, the plaintiff in any 
event was entitled to a verdict in her favor for the amount of $223. The 
judgment for the plaintiff is therefore affirmed on condition that the plaintiff, if 
she shall see proper, shall write off all except that sum by the time the remittitur 
from this court is made the judgment of the court below, and, on her failure 
o to do, the judgment of the court below will be reversed. 

Judgment affirmed on condition. 

Stephens and Sutton, JJ., concur. 


HALL v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 23343. 
Court of Appeals of Georgia, Division No. 2. Jan. 29, 1934. 
172 Southeastern Reporter 721. 
INSURANCE. 
Refusal of renewal premium held not violation of insurance contract author- 
izing insured’s recovery of all premiums paid, where policy made acceptance of 
renewal premium optional with insurer. 


(For other cases, see Insurance, Dec. Dig. § 198[5].) 

Error from City Court of Thomasville; Roscoe Luke, Judge. 

Suit by Charles Hall against the Provident Life & Accident Insurance Com- 
pany, etc. To review a judgment sustaining a general demurrer to his petition, 
plaintiff brings error. 

Affirmed. 

J. E. Craigmiles and A. M. Lacy, both of Thomasville, for plaintiff in error. 

Titus & Dekle, of Thomasville, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, Judge. 

Where a policy of insurance is for a term only, and at a designated premium 
per month for such other periods as may be provided in agreements of renewal, 
and which provides that “the acceptance of any renewal premium shall be optional 
with” the insurer, the insured has no contract right to a renewal of the policy 
beyond the term originally stated, and cannot renew it beyond the expiration of 
any renewal period which may have been agreed upon, by a payment in advance 
of the monthly premium, although made in accordance with the provisions of the 
policy, where the insurer refuses payment, returns the money, and refuses to renew 
the policy. A failure of the insurer in such a case to accept the payment and to 
renew the policy does not amount to a repudiation or violation of the contract of 
insurance. The insured, therefore, has no right of action against the insurer for a 
breach of the contract. The petition, in a suit by the insured, against the insurer, to 
recover all the premiums paid, upon the ground that the insurer, in failing to 
accept the renewal premium tendered, had repudiated the entire contract, to the 
plaintiff's damage in the amount sued for, failed to set out a cause of action, and 
the general demurrer thereto was properly sustained. National Life & Accident 
Ins. Co. v. Chastain, 46 Ga. App. 842, 169 S. E. 380. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 


TYLER v. NATIONAL LIFE & ACCIDENT INS. CO. No. 23345. 
Court of Appeals of Georgia, Division No. 2. Jan. 24, 1934. 
172 Southeastern Reporter 747. 


3. INSURANCE. 


Assignment of policy benefits or policy, where policy provides that such assign- 
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ment shall be void, gives assignee no right of action on policy (Civ. Code 1910, 
§ 5516). 

(For other cases, see Insurance, Dec. Dig. § 594.) 
4. INSURANCE. 

Beneficiary assigning benefits of life policy providing that assignment of bene- 
fits should be void retained right to sue insurer in her own name*(Civ. Code 1910, 
§ 5516). 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Error from Superior Court, Fulton County; E. D. Thomas, Judge. 

Suit by Maud Tyler against the National Life & Accident Insurance Company. 
To review the judgment, plaintiff brings error. , 

Reversed. 

J. C. Bowden, of Atlanta, for plaintiff in error. 

Hendrix & Buchanan, of Atlanta, for defendant in error. 

Syllabus Opinion by the Court. 

innkiNS, Presiding Judge. 

Suit was brought in the municipal court of Atlanta by the beneficiary of a 
policy of life insurance against the insurance company, and a verdict and judg- 
ment were rendered in favor of the plaintiff. The policy contained a provision 
hat “any assignment of this policy or of any of the benefits thereunder shall be 
vid and of no effect.” When it developed in the trial that the beneficiary, upon 
he death of the insured, wrote a letter to the company, authorizing it to pay the 
proceeds of the policy to the undertaker, and stating “said policy of insurance hav- 
ing been transferred to [him] for funeral expenses,” under a ruling of the court 
he petition was amended and thereafter it proceeded in the name of the bene- 
iciary suing for the use of the undertaker entitled to the death benefits. The 
vidence was conflicting, and did not demand a verdict in favor of the company’s 

rense that the policy had lapsed on account of delay in the payment of premiums. 
The trial judge denied the defendant’s motion for a new trial based on the general 
grounds and on the special ground that “the evidence showed that the plaintiff had 
made a legal assignment of her right of action, and had no right or authority to 
bring this suit in her name or for the use of the transferee.” On appeal by the 
defendant insurance company, the appellate division of the municipal court 
reversed the judgment denying a new trial. On certiorari by the plaintiff from 
this judgment, the superior court entered an order that the “within certiorari is 
overruled and a new trial denied,” to which the plaintiff excepts, construing the 
judgment of the superior court as an affirmance of the appellate division, but as 
awarding a final judgment against her by denying a new trial. Held, 

[1, 2] 1. When questions of fact are involved, the superior court is without 
iuuthority to render a final judgment upon review by certiorari, where such deter- 

iation is not based solely on and sustained by a controlling question of law; 
and this is true even though “it may clearly appear from the facts disclosed by 
the record that the verdict rendered in the lower court was without evidence to 
support it.” Smith v. J. J. Williamson & Sons, 43 Ga. App. 702 (2), 159 S. E. 912, 
and cases cited; Davis v. Moore (Ga. App.) 171 S. E. 166. The superior court 
would not have erred in affirming or in reversing the decision of the appellate 
division granting a new trial on the disputed issues of fact. The award of a new 
trial would have been proper upon the theory that such an affirmance of the appel- 
late division’s grant of a new trial would be equivalent to the first grant of a new 
trial by sustaining a certiorari directly from the judgment of the trial court refus- 
ing a new trial. Freeman v. Franklin (Ga. App.) 170 S. E. 321. But the superior 
court, in overruling the certiorari, expressly denied a new trial, which in effect 
amounted to an effort to render final judgment against the plaintiff. Such ruling 
cannot be affirmed, unless necessitated under the question of law, as to whether 
the plaintiff in her own name, or suing for the use of the transferee undertaker, 
was entitled to recover any benefits under the policy. 

[3] 2. As a general rule, an action on a contract, whether express or implied, 
must be brought in the name of the party in whom the legal interest in such con- 
tract is vested, and against the party who made it in person or by agent. Civil 
Code (1910), § 5516; Taylor v. Felder, 7 Ga. App. 219, 221, 66 S. E. 628. An 
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insurance contract is no exception to this rule. Equitable Fire Ins. Co. v. Jeffer- 
son Standard Life Ins. Co., 26 Ga. App. 241, 243, 105 S. E. 818. “A suit on a policy 
of insurance must be brought in the name of the holder of the legal title.” Trad- 
ers’ Ins. Co. v. Mann, 118 Ga. 381, 45 S. E. 426. Where a policy contains a provis- 
ion that any assignment of the policy or its benefits shall be void, and such provis- 
ion is not waived by the insurer, or there is no express or implied consent to the 
assignment, such an assignment will not give to the assignee any right of action 
on the policy. Thomas v. Metropolitan Life Ins. Co., 144 Ga. 367, 87 S. E. 303. 
“Although a plaintiff having a right of action against another may sue for the 
use of any person whom he may designate to take the proceeds of the action, a 
plaintiff having no right of action at all cannot recover either for his own benefit 
or for the use of any one else.” Terrell v. Stevenson, 97 Ga. 570 (1), 25 S. E. 352; 
American Surety Co. v. County of Bibb, 162 Ga. 388, 391, 134 S. E. 100, and cases 
cited; Norwich Union Fire Ins. Society v. Wellhouse, 113 Ga. 970 (2), 974, 39 S. 
E. 397; Wright v. Continental Ins. Co., 117 Ga. 499 (1), 43 S. E. 700; State v. 
Bank of Quitman, 117 Ga. 850, 49 S. E. 236. 

(4, 5] 3. Under the terms of the policy sued on, the plaintiff, not having exe- 
cuted an assignment effective against the insurer, retained the right to sue in her 
own name, and the alleged assignee had no right of action. The defendant, by 
introducing in evidence the alleged assignment, having brought about the ruling 
which required the plaintiff to amend by suing for the use of the assignee, cannot 
complain of any error thus invoked or caused which moreover was not prejudicial 
to any right of the defendant. It did not except to the allowance of the amend- 
ment, but its objections are limited to the special ground in its motion for new trial, 
that the plaintiff, having ‘made a legal assignment of her right of action” had “no 
right or authority to bring this suit in her name or for the use of the transferee.” 
The allowance of the amendment as to the form in which the plaintiff sued could 
not be questioned by a motion for new trial. The plaintiff’s recovery, therefore, 
was not precluded. Accordingly, under this special ground, it was error for the 
superior court to overrule the certiorari to the judgment granting a new trial, and 
at the same time deny a new trial. The effect of the order being ambiguous and 
contradictory, in view of the court’s inability to render a legal final judgment, the 
ruling as a whole must be reversed, and the case remanded for a determination 


as to whether a new trial should or should not be granted under the conflicting 
testimony offered on the trial. 


Judgment reversed. 
Stephens and Sutton, JJ., concur. 


LINCOLN NAT. LIFE INS. CO. v. JENSEN. No. 14561. 
Appellate Court of Indiana, in Banc. March 7, 1934. 
189 Northeastern Reporter 169. 
2. INSURANCE. 


In action on double indemnity clause of life policy, whether insured was acci- 
dentally cut by barber during shaving, and whether razor carried streptococcic 
germs which caused fatal infection, held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Marion Circuit Court; Harry Chamberlain, Judge. 

Action by Teressa Erickson Jensen against the Lincoln National Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Chas. E. Cox, of Indianapolis, and R. F. Baird and Fred B. Shoaff, both of 
Ft. Wayne, for appellant. 

Miller & Miller, of Indianapolis, for appellee. 

BrIpWELL, Presiding Judge. 


This appeal is from a judgment in favor of appellee and against appellant 
rendered in an action brought by appellee to recover on a life insurance policy 
issued by appellant to one Magnus Erickson, then the husband of appellee, wherein 
appellee was named as the beneficiary. The policy was of a dual nature in that it 
was therein contracted that appellant, in the event of the insured’s death, would 
pay the beneficiary (appellee) according to its terms $10,000, and also, in the 
event the insured’s death was due to “bodily injury effected directly through exter- 
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nal, violent and accidental means (Suicide, sane or insane, or any attempt thereat, 
sane or insane, not included) exclusively and independently of all other causes,” 
appellant would pay to said beneficiary double that sum. Upon the death of the 
insured, $10,000 was paid appellee, but appellant denied further liability, and this 
proceeding was begun. 

The complaint sought recovery under the “Double Indemnity Benefit” provis- 
ions of the policy, alleging, among other necessary averments, “that the death of 
the said Magnus Erickson resulted from bodily injury effected directly through 
external, violent and accidental means, exclusively and independently of all other 
causes * * * ; that on or about the 23rd day of November, 1928, said Magnus 
Erickson went into a barber shop to be shaved and that a barber, while shaving 
the insured, accidentally cut and punctured the skin of the insured upon his 
face, and that unknown to and unsuspected by said insured, or said barber, the 
instrumentality which caused said wound was accidentally infected with sterpto- 
cocci; that as a result of said cut, abrasion or puncture a sterptococcic infection 
started in the face of said insured and spread throughout his system and as a 
result he became infected and died on the 30th day of November, 1928.” Appellant’s 
answer to the complaint was a general denial. The cause was tried with a jury, 
which returned a verdict in favor of appellee for $11,420. Appellant filed its 
motion for a new trial, which was overruled, and appellant excepted. Judgment 
was rendered on the verdict, and this appel thereafter perfected; appellant assign- 
ing as error the overruling of its motion for a new trial. 

The causes stated in the motion for a new trial that are presented by appellant 
under “Points and Authorities,” as reasons why the court erred in overruling said 
motion, are that the verdict of the jury is not sustained by sufficient evidence; 
that such verdict is contrary to law; that the court erred in refusing, upon the 
motion of appellant made at the close of appellee’s evidence, to instruct the jury 
to return a verdict for appellant; that the court erred in refusing, upon the motion 
of appellant made at the close of all the evidence, to instruct the jury to return a 
verdict for appellant; that the court erred in overruling appellant’s objection to 
certain hypothetical questions propounded by appellee to certain witnesses testify- 
ing as experts, and erred in excluding from the evidence Appellant’s Exhibit 9; 
such offered exhibit being the proofs of death of the insured, made by appellee and 
physicians attending the insured in his last illness. 

[1] Whether a new trial should have been granted for either of the first four 
causes above mentioned depends upon the sufficiency of the evidence to prove the 
material allegations of the complaint. In determining this question on appeal, we 
consider only the evidence most favorable to appellee. 

[2| There is evidence to establish that the death of the insured resulted from 
a sterptococci¢e infection which started at a place on his chin where a small cut 
had been inflicted; that death occurred on November 30, 1928, and the policy was 
in full force and effect at that time; that any cut or breaking of the outer skin 
will provide a port of entry for streptococcic germs; that these germs have no 
particular habitat: that they are prevalent, and may be carried on the hands, or 
on instruments or any object which comes in contact with a wound; that on the 
23d day of November, 1928, the insured was in good health, and, when he left home 
on that morning, there was no cut, pimple, or abrasion on his face, that he, accom- 
panied by his father-in-law, drove by automobile to a town about twelve miles 
distant from his home, and while there the deceased was shaved by a barber 
at approximately 11:30 a. m.; that the barber who shaved the decedent kept his 
tools, including the razor with which he shaved the deceased, in a cabinet which 
contained formaldehyde in order to keep such instruments sterilized; that he (the 
barber), when shaving the deceased, stropped the razor he was using two different 
times upon a leather and canvas strop which hung on the side of the barber chair; 
that such stropping of the razor made it nonsterile; that the deceased, after 
being shaved, returned to his automobile, and thereafter, still accompanied by his 
father-in-law, drove to various places to look after business interests, returning 
to the home of his father-in-law about 5 o’clock p. m., where he remained for the 
evening meal, following which he and his wife returned home, the decedent going to 
a store which he conducted; that about 7 or 7:30 p. m. on this day an employee 
working at the store noticed a cut on decedent’s chin a little to the right of the 
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center of his chin; that the next morning at breakfast decedent’s wife observed 
the cut, and at this time it was “kind of reddish”; that the deceased went to his 
store on the morning of November 24th, and remained there until about 2 o'clock 
p. m.; when he returned home and went to bed; that a physician was called who ex- 
amined the deceased about 4:30 p. m. and found him with a temperature of 101 and 
a pulse rate of about 100, and a small inflamed area on his lower chin, on the right 
side close to the midline, with a surrounding redness and swelling, also a slight 
cough; that the insured’s condition did not improve, and other physicians were 
called in consultation, but his condition became progressively worse until his death 
about 11 o’clock a. m. on the morning of said November 30th; that the seat of the 
streptococcic infection which caused his death was at the place on his face where 
the cut appeared. 

The testimony of the barber who shaved the insured on the morning of the 
23d is to the effect that, if he cut the insured, he did not notice it; that he did 
not observe any signs of any such cutting; that he gave him a close shave, and 
might have cut or “nicked” him without knowing it. There is no direct evidence 
to prove any such fact, but the record does disclose where the insured went and 
what he did from the time he left the barber shop until the cut on his chin 
was noticed some hours later on the same day, and no facts or circumstances 
are disclosed by the record from which the jury might have concluded that the 
insured received the cut at any other time or place. We cannot say as a matter 
of law that the jury, from the facts proven, had no right to draw the inference 
and find as an ultimate fact that the insured was accidentally cut by the barber 
while being shaved; neither can we say it was not justified in inferring from 
other facts proven that the razor used was the instrument that carried the 
streptococcic germs, which caused the infection resulting in death. 


[3] Evidence is not to be considered in fragmentary parts, but all facts and 
circumstances proven are to be considered together. The probative force of all 
the proved facts when so considered is determinative of the result which 
should be reached by the court or jury trying the cause. 


It is not required that facts be proved by direct and positive evidence. The 
court or jury trying the cause may draw any reasonable inference, and, if a fact 
may reasonably be inferred from the facts and circumstances which the evidence 
tends to establish, it is sufficient on appeal. Carter v. Richart (1916) 65 Ind. 
App. 255, 114 N. E. 110; Indian Creek Coal, etc., Co. v. Calvert (1918) 68 Ind. 
App. 474, 496, 119 N. E. 519, 120 N. E. 709; Hinshaw v. State (1897) 147 Ind. 
334, 47 N. E. 157; Gears v. State (1932) 203 Ind. 380, 396, 180 N. E. 585; 
Wigmore on Evidence (2d Ed.) § 41. 

[4] Appellant claims error by the court in overruling its objections to hypo- 
thetical questions which appellee propounded to certain of her witnesses (physic- 
ians testifying as experts) and in permitting such questions to be answered. It is 
asserted that such questions embraced and assumed as true facts of which there 
was no proof. Upon a consideration of the questions asked and the evidence 
introduced, we find that there is at last some evidence tending to prove all 
facts embraced in such questions. Moreover, the jury was instructed that it 
was not to be bound or concluded by the opinions expressed in the answers 
given, and were further told that “you are not to assume that the facts stated 
in such hypothetical question were true, merely because they were stated in such 
question. Upon the contrary, you are not to take them as true, unless they are 
established by the evidence; and the burden of proof rests upon the party 
assuming a state of facts in such hypothetical question to prove that they 
actually existed: and if you shall believe from all the evidence in the case that 
material and substantial portions of the facts assumed in the question did not 
in point of fact exist, then the value of such opinion is destroyed.” An instruc- 
tion to this effect would usually make harmless any error occurring by permitting 
an answer to a hypothetical question where some of the facts assumed were 
not sustained by proof. Taylor v. Taylor (1910) 174 Ind. 670, 93 N. E. 9. 

[5] The remaining alleged error presented relates to the exclusion from the 
evidence of appellant’s offered “Exhibit Nine” (the formal proofs of insured’s 
death made by appellee to appellant); appellant's contention being that in these 
“proofs” there was a statement that insured’s death was complicated by influenza, 
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and that the exhibit should have been admitted becuase this statement was a 
declaration against interest. The forms used in making proofs of death contained, 
among others, the following questions: “Was last illness complicated with or 
induced by any previous illness or infirmity? If so what and when?” The 
exhibit consisted of statements made by way of questions and answers; the 
answers being made either by the appellee or by one of three physicians who 
attended insured in his last illness. The answer given by one of the physicians 
was: “Influenza”; the answer given by each of the other two physicians was: 
“No.” All persons whose statements are contained in Exhibit 9 testified as 
witnesses, and were subject to cross-examination. One of these physicians, the 
one who was first called to attend the deceased, admitted on cross-examination 
that he had assigned influenza as a contributing cause of death, and that in the 
death certificate he had given influenza as a contributing factor; he also testified 
that he had made a statement to appellant to the same effect. We are of the 
opinion that the court’s ruling in sustaining the objection to the admission of the 
offered exhibit, under the facts disclosed by the record, if erroneous, was not such 
error as to require a reversal of this cause. 


The court did not err in overruling the motion for a new trial. 


Judgment 
affirmed. 


ALTNA LIFE INS. CO. OF HARTFORD, CONN. v. CASTLE. 
Court of Appeals of Kentucky. Jan. 9, 1934. 

67 Southwestern Reporter (2d) 17. 

1, INSURANCE. 

Absence of employee from work for more than ten days because of his 
disability known to employer did not cancel group policy containing cancellation 
clause after ten days of unexplained absence of employee from work. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Employee who was temporarily laid off by employer for disability sustained 
while at work did not thereby leave his employment so as to be deprived of 
benefits of group policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. INSURANCE. 


In suit on group policy for total and permanent disability benefits, evidence of 
“total and permanent disability” of coal miner who received eye and ear injuries 
while at work held for jury. 

Words “total disability” within a group policy insuring employees 
against total disability do not mean absloute helplessness, but rather the 
inability to do substantially or practically all material acts in the trans- 
action of the insured’s regular occupation or business in the usual and 
customary manner. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 


In suit on group policy for total and permanent disability benefits, evidence 
sustained verdict finding total and permanent disability of coal miner who 
received eye and ear injuries while at work. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

8. INSURANCE. 

Instruction authorizing recovery of $1,200 on group policy which increased 
$100 on each anniversary, by employee who was carrying $1,100 insurance when 
temporarily laid off for disability by employer who gave insurer no notice of 
discontinued employment of employee, who returned to work after date when 
additional $100 certificate should have been issued to him, but was not, held not 
erroneous. 


(For other cases, see Insurance, Dec. Dig. § 666.) 
Appeal from Circuit Court, Johnson County. 


Suit by Murner Castle against the Atma Life Insurance Company of Hart- 
ford, Conn. From a judgment in favor of plaintiff, defendant appeals. 
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Affirmed. 

Edward L,. Allen, of Prestonsburg, for appellant. 
W. J. Ward, of Paintsville, for appellee. 

Cay, Justice. 


On September 17, 1923, Murner Castle was employed as a miner by the 
North East Coal Company. On that date the Aitna Life Insurance Company 
issued to the coal company a group life policy insuring the lives of its employees 
against death and total and permanent disability in the sum of $500, with the 
provision that the amount of insurance upon all employees other than officers, 
superintendents, foremen, and store managers should be increased by successive 
amounts of $100 on each anniversary of the date of insurance for each addi- 
tional year of continuous service until a maximum of $1,500 was attained. The 
disability provision of the policy reads: “If total disability of any employee 
entitled to insurance under any schedule of insurance contained in this policy 
begin before age sixty, and if due proof be furnished the company after such 
disability has existed for a period of six months, and if such disability presumably 
will during lifetime prevent such employee from pursuing any occupation for 
wages or profit, such employee shall be deemed to be totally and permanently 
disabled within the meaning of this policy. * * * ” 


The group policy was delivered to the coal company, and certificates of 
insurance for the sum of $500 were issued to each of the employees, including 
Castle. Thereafter six additional certificates for $100 each were also issued to 
Castle; the last certificate being dated September 23, 1929. 


In the year 1926 Castle was injured by being struck behind the ear with a 
machine jack. In the year 1927 he was struck over the eye with a wire hanger. 
He returned to his employment as a coal loader and worked regularly until 
he was injured in the year 1929 by being struck in the left eye by a block of 
coal. After the last injury, he again returned to work and remained in the 
employment of the company until August 29, 1930, when he was laid off on 
account of his condition. He again returned to work on December 17, 1930, and 
continued to work until January 21, 1931, when he was compelled to stop. 

Liability having been denied, Castle brought this suit on March 14, 1932, to 
recover on the policy and certificates of insurance. In addition to an answer 
containing a general denial, the insurance company filed an amended answer, in 
the first paragraph of which it relied upon the following provision of the 
contract: “If you are sick or absent om account of other excusable causes, you 
are required to report same immediately to this office. After ten days of 
unexplained absence it will be understood that you have left our employ and your 
insurance will be canceled”; and pleaded that plaintiff had been absent without 
explanation for longer than ten days, and had thereby forfeited any and all 
rights under the contract. In the second paragraph of the answer, it relied 
upon the provision of the contract that the total and permanent disability must 
exist continuously for a period of at least six months prior to the institution 
of any suit by plaintiff, and that plaintiff’s disability, if any, had existed for a 
period of much less than six months next before the filing of the suit. In the 
third paragraph of the amended answer, the insurance company pleaded that on 
January 1, 1932, in accordance with the terms of the policy, it, by notice duly 
mailed and delivered to the North East Coal Company, canceled the policy and 
all certificates issued thereon to plaintiff. 

A trial before a jury resulted in a verdict and judgment for plaintiff in the 
sum of $1,200. The insurance company appeals. 

{1] There is no merit in the contention that the policy was canceled because 
of the unexplained absence of plaintiff for a period of more than ten days. No 
case of unexplained absence was presented. The uncontradicted evidence shows 
that at the instance of the coal company plaintiff was examined by physicians, 
and was laid off on August 29, 1930, on account of his disability, all of which 
was known to the coal company. 

[2] Alike untenable is the contention that the insurance was no longer in 
force because plaintiff left the company’s employ on August 29, 1930, and did 
not resume his employment until December 17, 1930. Prior to that time, and 
while the policy was still in force, he had received the injuries resulting in his 
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disability. He was not finally discharged, but was merely laid off and resumed 
his employment without again signing the compensation register. It would hardly 
comport with a fair construction of the policy to hold that one who had received 
injuries resulting in his disability while the policy was in force, and was 
temporarily laid off on account of such disability, was no longer in the service 
of his employer, and therefore not entitled to the benefits of the contract. 


The further point is made that appellant was entitled to a peremptory instruc- 
tion on the ground that the evidence was insufficient to make out a case of total 
and permanent disability. On this question Castle, after describing his injuries, 
testified that he was laid off because he was disabled. At that time he was not 
able to do any work. Since then, he had helped in raising corn and planting a 
truck garden, but could not do much. Dr. J. A. Wells testified that he found 
Castle’s ear in a bad, ruptured condition, and Castle could not hear good from 
that ear. His hearing would probably keep him from working, and it would 
be dangerous with the condition of his sight and hearing for him to do any work 
in the mine. He would not say that there were odd jobs around the mine that 
he might do with safety. According to Dr. F. M. Pickelsimer, he found Castle 
suffering from an infection of the middle eardrum, with pus running out of the 
ear. He was also suffering from trachoma and cataract of the left eye, practically 
excluding all vision from that eye. He found him undernourished and nervous. 
Castle could no some light duties on a farm, but was disabled from carrying on 
the ordinary work of a miner. In his opinion, Castle’s condition was permanent. 
Dr. W. R. Castle testified that Castle was permanently and totally disabled as a 
laborer in the mines, but thought that he could do some work on the farm. 


According to Dr. D. H. Daniel, he found Castle suffering from otitis media 
of the middle left ear and impairment of the vision of the left eye. He was 
also undernourished and nervous. It was dangerous for Castle to work in the 
mine, as he was liable to get killed. His hearing was impaired about 75 per cent. 
and his eye about 50 per cent. According to Jim Castle, when plaintiff would go 
to work, pus would run out of his ear and he would get sick and have to quit. 
R. C. Thomas, superintendent of the coal company, testified that Castle was 
taken out of the service on account of his hearing and eye, as they thought it 
was too much danger for him to work in the mine. Dr. E. E. Archer gave it 
as his opinion that Castle was not permanently and totally disabled “from per- 
forming any labor for wages or profit.” There were many jobs around the 
mines that he could do. In his opinion, Castle could get along all right on a 
farm. It was necessary for one working on the inside of the mine to have good 
hearing and sight, but there were other jobs where the danger would not be 
present. Castle could go out in a gin crew and do work like that. If working 
on a farm caused his head to hurt and the pus to run from his ear, he would 
say that Castle could not work on a farm. Dr. P. B. Hall testified that there 
were a few things that Castle could do for profit, such as chores about the house, 
or selling books, or something of that nature. He could care for stock on the 
farm, cattle, and horses, get in wood, and do things like that. If Castle asked 
him if he was able to work in the mines, he would tell him that he was not 
able, that it would dangerous both to him and the other men. He would not 
advise Mr. Castle to work out in the weather. He would get cold, and it would 
cause his health to give'him trouble. On being recalled, Dr. E. E. Archer gave 
it as his opinion that he did not believe that Castle could perform substantially 
or practically all material acts in the transaction of his regular occupation. 


(3, 4] As has often been declared by this court, the words “total disability” 
within the meaning of a policy like the one in question do not mean absolute 
helplessness, but rather the inability to do substantially or practically all material 
acts in the transaction of the insured’s regular occupation or business in the 
usual and customary manner. Travelers’ Ins. Co. v. Turner, 239 Ky. 191, 39 
S.W.(2d) 216; Henderson v. Continental Casualty Co., 239 Ky. 93, 39 S.W.(2d) 
209. Clearly, this is not a malingering case. Castle was a faithful employee 
for many years. Notwithstanding his several injuries, he always rettirned to 
work and did his best. Appellant itself proved that he was laid off because his 
condition was such as to make it dangerous for him and the other miners for 
him to continue at work. The weight of the evidence is that he was unable to do 
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the work of a miner. The most that can be said of the evidence to the con- 
trary is that he might do odd jobs around the mines, or might do light work on 
a farm or engage in selling books, or some other work of that nature. It 
hardly can be said as a matter of law that a miner who can only do odd jobs 
around the mine, or engage in light work wholly foreign to his usual occupation 
is not totally disabled within the meaning of the policy. On the contrary, we 
are of the opinion that the evidence of total disability was sufficient, not only 
to take the case to the jury, but to sustain the verdict. 

[5] Complaint is made of the fact that the court permitted a lay witness to 
state that in his judgment Castle was not able to ‘work when he was laid off 
and also to state that prior to his injuries Castle had reasonably good health, 
and after his injuries his health appeared to be bad. We need go no further 
than to say that the other evidence to the same effect is so overwhelming that the 
opinions expressed by the witness, even if he was not qualified to speak on the 
subject, were not prejudicial. 

[6] Another witness was permitted over the objections and exceptions of 
appellant to testify that he had been told by the assistant mine foreman that he 
had orders from the mine foreman to give the men orders to look after Castle 
when they were working with him. It must be conceded, of course, that this 
evidence was pure hearsay, and therefore inadmissible. However, inasmuch as 
appellant introduced evidence to the effect that Castle was laid off because it was 
dangerous, not only to him, but to the other miners, for him to continue his work, 
it . not perceived how the admission of the evidence adversely affected appellant’s 
rights. 

[7] By instruction No. 3, the jury werz authorized to find for plaintiff in the 
sum of $1,200 “if they should believe and find from the evidence that the plain- 
tiff, at least six months before March 14, 1932, became totally and permanently 
disabled,” etc. The instruction is assailed on the ground that it authorized a finding 
for plaintiff, even though he was totally disabled between January 1, 1932, and 
March. 14, 1932, during which time he was not in the service of the coal company. 
Doubtless the instruction is technically incorrect, but, in view of instruction No. 1 
which told the jury that the policy was canceled on January 1, 1932, and that 
if they should believe from the evidence that plaintiff’s permanent and total 
disability, if any, originated or began for a period of less than six months next 
before January 1, 1932, they should find for the defendant, and of the uncontra- 
dicted evidence to the effect that plaintiff's disability began much more than six 
months before the policy was canceled we are constrained to hold that the defect 
in the instruction was not prejudicial to appellant’s substantial rights. 

[8] Lastly, it is insisted that instruction No. 3 is also erroneous, in that it 
authorized a recovery of $1,200. The ground of this attack is that, at the time 
plaintiff was discharged from the service of the coal company on August 29, 
1930, he was carrying insurance of only $1,100, and was not entitled to an addi- 
tional $100 certificate on September 17, 1930, and none was issued. The evidence 
does not show that Castle was permanently discharged on August 29, 1930. On 
the contrary, he was temporarily laid off on account of his disability and per- 
mitted to return to work on December 17, 1930. He then worked until January 
21, 1931, when he was finally discharged on account of his inability to work. 
It was not shown that the coal company effected the cancellation of insurance on 
Castle by the return of the card for such individual insurance with the form 
thereon entitled “Notice of Discontinued Employment” properly filled out and 
signed it as provided by the policy, and we are not inclined to hold that, in the 
absence of such notice, an employee who is temporarily laid off on account of 
disability, and thereafter permitted to return to work, is no longer in the service, 
and therefore not entitled to insurance. On the contrary, it is clear that Castle 
was entitled to $100 additional insurance on September 17, 1930, even though no 
certificate therefor was issued to him. It follows that the instruction was not 
erroneous in authorizing a recovery of $1,200. 

Judgment affirmed. 





Duerson v. Sovereign Camp, W. O. W. 


DUERSON v. SOVEREIGN CAMP, W. O. W. No. 4658. 
Court of Appeal of Louisiana. Second Circuit. Feb. 5, 1934. 
152 Southern Reporter 358. 
1, INSURANCE. 


Insured becoming disabled, but failing to furnish proof of disability before 
insurance certificate lapsed, held not éntitled to recover, where certificate provided 
that it was subject to constitution and by-laws, which required, when certificate 
lapsed, that proof of disability be furnished while certificate was in force. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 

2, INSURANCE. 

Insured seeking to recover on disability clause of void insurance certificate held 
not estopped by subsequent application for reinsurance in society stating that he 
was in good health, absent showing that society acted on application, changing its 
position. 

(For other cases, see Insurance, Dec. Dig. § 809.) 


Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 

Action by G. K. Duerson, Sr., against the Sovereign Camp of the Woodmen 
of the World. From adverse judgment, plaintiff appeals. 

Affirmed. 

W. M. Phillips and C. F. Currier, both of Shreveport, for appellant. 

Lewell C. Butler, of Shreveport, for appellee. 

Minis, Judge. 

G. K. Duerson, Sr., was, until November 1, 1931, a member in good standing 
of the Sovereign Camp of the Woodmen of the World, a fraternal benefit society. 
As such he was the holder of a life insurance certificate for $1,000, which contained 
a proviso that if a member, “while the certificate is in full force and effect,” is dis- 
abled “and shall furnish satisfactory proof to the society of that fact, he shall 
have the option of surrendering the certificate and receiving one-half of its face 
value as a permanent total disability benefit.” 

Failing to pay his dues for the month of October, 1931, the insured was, on 
November 1, 1931, suspended after that date and his certificate voided. 


While in good standing in April, 1931, insured suffered a permanent total 
disability due to high blood pressure, hardening of the arteries, and chronic 
Bright’s disease which, if claim and proof had been timely made, would have 
entitled him to the optional benefit of $500. But he made no claim and proof until 
May 30, 1932, seven months after his suspension and the voiding of the certi- 
ficate. The camp refusing to pay because of this tardiness, the insured brings this 
suit claiming the $500 disability benefit, double indemnity, interest, and attorney’s 
fees. As the lower court rejected his demand, he is now appealing, but abandons 
the claim for double indemnity and attorney’s fees. 


On the face of the certificate it‘appears that he should recover, as it fixes no 
time for the furnishing of proof, only requiring that the disability occur “while the 
certificate is in full force and effect.” 

The certificate provides, in large type on the front page, that it “is issued and 
accepted subject to all the conditions set forth herein and the provisions of the 
Constitution and Laws in relation to membership on the second and third pages 
hereof. The articles of incorporation and the Constitution and Laws of the society, 
and all amendments to each thereof which may be made hereafter, the application 
for membership and medical examination, signed by the applicant, herein named as 
member, as approved by the Sovereign Physician of this society, and this certificate 
shall constitute the agreement between the society and the member, and copies 
of the same certified by the Sovereign clerk, shall be received in evidence as proof 
of the terms and conditions thereof. Any changes, additions or amendments to 
the Articles of Incorporation, or the Constitution and Laws, made subsequent to 
the issuance of this certificate, shall bind the member named herein and his bene- 
ficiaries, and shall govern and control the agreement in all respects the same as 
though such changes, additions or amendments were in force at the time of the 
application for membership and were written herein.” 

This clause is plain notice that the certificate is not the whole contract; that 
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the constitution and laws are subject to changes; that any such changes are bind- 
ing upon the member. . 

It is conceded that Act No. 52 of 1906, as amended by Act No. 227 of 1916, 
requiring an insurance policy to contain the entire contract between the parties, 
does not apply to fraternal benefit societies. Brown v. Continental Casualty Co., 
161 La. 229, 108 So. 464, 45 A. L. R. 1521. 

There is a discrepancy between the certificate and the copy of the constitution 
and laws filed in evidence. The latter reads: “Any member whose certificate so 
provides, and who, while younger than sixty years of age, and while the certificate 
is in full force and effect, shall furnish satisfactory proof” he has suffered per- 
manent disability, is entitled to disability benefit. Therefore, under its provisions, 
the claim comes too late. 

The agreed statement of facts does not inform us, and it is not material, 
whether the difference in the wording is due to change or error. 

[1] Plaintiff urges a plea of estoppel filed in this court, based upon the alle- 
gation that he relied upon the terms of the certificate and was misled into believing 
that his claim could be made after the certificate had lapsed. There is no proof in 
this record to support the allegation. The certificate shows on its face that it is 
subject to change and that its holder could not rely in 1931 upon the wording of 
the constitution as appearing in a certificate issued in 1920. Furthermore, it is 
held in the case of Continental Bank & Trust Co. v. Sovereign Camp, W. O. W., 
169 La. 989, 126 So. 502, that the court must presume that a member was familiar 
with the by-laws of the society. 

[2] A plea of estoppel filed by defendant, also in this court, based upon the 
fact that in an application for reinsurance in the defendant society made subse- 
quent to the date of disability, the plaintiff stated that he was in good health, 
cannot be sustained, as it is not shown that it was in any way acted upon so as to 
change the position of defendant. 

For the reasons assigned above we find the rights of the parties are deter- 
mined by the terms of the constitution; that under them the lower court correctly 
found in favor of defendant. 

The judgment appealed from is accordingly affirmed. 

Drew, J., concurs. 


SMITH v. METROPOLITAN LIFE INS. CO. No. 4649. 
Court of Appeal of Louisiana. Second Circuit. Feb. 5, 1934 
152 Southern Reporter 369. 


1, INSURANCE. | 

Evidence in action on employees’ group insurance policy for additional sum 
payable in case of accidental death held to show that insured died from over- 
exertion and overheating while cleaning boiler at employer’s plant. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Employee’s death from overexertion and overheating while cleaning boiler at 
employer’s plant held due to “accident” within double indemnity provision of 
group insurance policy (Act No. 20 of 1914, § 38). 

Word “accident” is defined in Workmen’s Compensation Act, § 38 

(Act No. 20 of 1914), as unexpected or unforeseen event happening sud- 

denly or violently, while policy provided that accidental death insurance is 

payable for loss resulting directly and independently of all other causes 
from body injury sustained through violent, external, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. f 

Action by Mrs. Esther Smith against the Metropolitan Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Phillip P. Long and Lewell C. Butler, both of Shreveport, for appellant. 

Jackson & Smith, and Charles L. Mayer, all of Shreveport, for appellee 

Mus, Judge. 
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Sidney Smith, husband of plaintiff, was, on September 14, 1931, employed as 
an engineer at the plant of the Magnolia Petroleum Company, a subsidiary of 
the Standard Oil Company, at Gilliam in Caddo parish, La. He was protected by 
a group insurance policy issued by the Metropolitan Life Insurance Company. 
This policy provided, in case of death, for the payment of an amount equal to 
one year’s annual rate of pay and an additional sum in like amount in case the 
death occurred by accident. The yearly rate of pay of deceased was $1,920. The 
insurance company has paid the amount for ordinary death, and plaintiff is now 
asking for the additional amount on the ground that the death of her husband, 
which occurred September 20, 1931, was accidental, in that it was due to over- 
exertion and overheating while engaged in washing out a boiler. 

The lower court, being of the opinion that the facts proven failed to show 
an accident, rejected plaintiff's demand. From this judgment she has appealed. 

[1] The plant in which deceased worked as an engineer was supplied with 
two boilers. At the time one was out of repair and not available for use. To 
function properly, the boilers must be washed out periodically. Under ordinary 
conditions, before washing a boiler is allowed a whole day in which to cool off. 
Because of the necessity of shutting down the plant, it is probable that on this 
occasion the washing out was done in the shortest possible time. The boiler was 
located in a pit three feet deep, and was inclosed by a small tin house. Until the 
boiler has cooled, the interior is so intensely hot that a washer has to frequently 
go outside to cool off. The washing is done by removing the handholds and 
inserting a small hand-pressure hose. At the same time the workman strikes the 
sides of the boiler with a hammer to dislodge any scales which may have formed 
upon the inner surface. It is estimated that it takes four hours to wash a boiler. 
Of this time some three-quarters of an hour to an hour is required to do the 
actual work; the rest of the time being devoted to the cooling off of the boiler. 

Deceased, on the 14th day of September, 1931, arrived on the job at about 8 
o'clock in the morning. Some time thereafter he cut off the boiler and proceeded 
to cut grass about the premises until it had cooled sufficiently to enable him to 
begin washing it out. The testimony does not establish definitely just when he 
ceased the grass cutting and-went to work on the boiler. The testimony of 
defendant’s sole witness, E. L. Nelson, in charge of the plant, is that he saw 
deceased at 8 o'clock, then went off and returned about 11, at which time Smith 
had removed the handhold bolts and had partially washed the boiler; that he 
complained to Nelson of being sick, and was unable to make a necessary change 
of stop valves alone. Nelson says that Smith took sick “some time in the fore- 
noon. I imagine it was early in the forenoon.” 


O. F. Simmons, also an engineer at the plant, was called back at about 1 
o'clock to relieve Smith. He says that he found the boiler still warm at that 
time, and that he finished the job of washing it. When he arrived, he found Smith 
propped up against a building suffering from severe cramps. He says that Smith 
exclaimed, “Simmons, I’m gone.” 

It appears then that the boiler was shut off some time after 8 o’clock and 
had been partially washed before 11. It then appears that, in the emergency, Smith 
started washing the boiler before the expiration of time needed for its cooling. 
His working clothes were found dripping with sweat. 


Two physicians testify as to the cause of death. Dr. T. B. Tooke was called 
to the home of the deceased immediately after the above occurrences. He found 
him in bed suffering intensely from cramps in all his muscles. He says positively 
that the cause of death, which occurred six days later, was heat exhaustion. He 
says that he had treated Smith on August 8, 1931, for some stomach trouble, and 
that Smith told him after his heat stroke that he had not been feeling well for 
a day or two prior to the accident. The physician says that the overheating caused 
congestion of the brain, which affected the nervous system, which in turn caused 
the severe cramping of deceased’s muscles. 

Dr. W. S. Harmon treated Smith some two or three days later at the hos- 
pital. He says that the patient was admitted in a semi-conscious condition, appar- 
ently in a state of shock; that the cause of his subsequent death was heat exhaus- 
tion: that overheating deranges the whole system; that in the case of Smith the 
particular cause of death was respiratory paralysis due to heat prostration. 
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In the absence of proof of any specific disease, we do not think that the fact 
that deceased was not feeling well just prior to or at the time of the overheating 
is important; the testimony of the only experts appearing being that his death 
was the direct result of heat exhaustion. 

We are satisfied from the surrounding circumstances, the condition in which 
he was found and the testimony of the physicians that in his haste Smith over- 
exerted himself and, because of the intense heat in the tin enclosure, became 
fatally overheated. 

[2] From an examination of the many cases cited it appears that the judg- 
ment of the lower court is correct if the case is governed by the jurisprudence 
in other states. We have, however, in this state two decisions which we think 
are controlling and decisive of the issue presented here. In Becton y. Deas 
Paving Co., 3 La. App. 683, this court held: “We are of the opinion that plaintiff 
suffered an accident as contemplated under the law. He was working in a hot 
place on a very hot day. He over-exercised himself, which caused an enlargement 
or dilation of the heart, and compensation was thereby broken. A condition was 
brought about by the heat and exercise which rendered the heart unable to func- 
tion properly. This was sudden and happened unexpectedly. * * * 
from heat and over-exertion.” 

In Wright v. Louisiana Ice & Utilities Co., 14 La. App. 621, 129 So. 436, and 
Id., 19 La. App. 173, 138 So. 450, we find that overexertion and overheating 
caused by carrying heavy pieces of ice in extremely hot weather was held to con- 
stitute an accident. See, also, Richey v. Union Paving Co., 151 So. 657, decided 
by this court January 3, 1933. 

Though distinguished from the facts in that case in which compensation was 
denied, these decisions are recognized as authority in Fleda Jackson vy. Travelers’ 
Ins. Co., 151 So. 790, decided by this court January 3, 1934, and not yet reported 
[in State report]. It is true that the above cases all come under the provisions 
of the Workmen’s Compensation Act (Act No. 20 of 1914, as amended), which 
our courts have many times held must be liberally construed in favor of the 
workman. But this liberality extends only to the construction of the act itself and 
not to the proof of facts. 

The word “accident” is defined in section 38 of the act as “* * * an 
unexpected or unforeseen event happening suddenly or violently. * * *” 

The policy provides: “Accidental death and dismemberment insurance is pay- 
able for loss resulting directly and independently of all other causes from bodily 
injury sustained through violent external and accidental means.” 

We can see no material difference in the two definitions. On the authority of 
the above decisions, we conclude that the death of plaintiff’s husband was due to 
an accident within the terms of the policy. 

The judgment appealed from is therefore reversed, and judgment is now 
rendered in favor of plaintiff, Mrs. Esther Smith, and against defendant, Metro- 
politan Life Insurance Company, in the sum of $1,920, with 5 per cent. per annum 


interest thereon from September 20, 1931, until paid, and costs of both courts. 
Drew, J., concurs. 


It resulted 


JORDAN v. NEW YORK LIFE INS. CO. No. 4603. 
Court of Appeal of Louisiana. Second Circuit. March 2, 1934. 
152 Southern Reporter 778. 
1. INSURANCE. 


Assignment of life policy to assignee who paid note for first premium given 
by insured who did not owe debt to assignee held supported by valid consideration 
(Civ. Code, art. 3133). 

(For other cases, see Insurance, Dec. Dig. § 210.) 

2. CONTRACTS. 
Motive of party for entering into contract forms no part thereof. 
(For other cases, see Contracts, Dec. Dig. § 1.) 
Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 
Judge. 
On rehearing. 
Former judgment recalled and judgment appealed from affirmed. 
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For former opinion, see 150 So. 419. 

Montgomery & Montgomery, of New Orleans, and Nash Johnson, of Shreve- 
port, for appellant. 

Dickson & Denny, of Shreveport, for appellee. 

Mis, Judge. 

As stated in our original opinion, the issues in this case are those of consider- 
ation for the assignment and its eftect. 

[1] Upon a re-examination of the record we are now satisfied that the pay- 
ment by the assignee of the note given by the insured for the first premium was a 
valid and a contemplated consideration for the assignment. The evidence shows 
that this note was not paid for the insured, but as a part of the obligation of the 
assignee under the assignment. As there was no debt or obligation owing to the 
assignee by the insured, the assignment could not have been intended as, or have 
the effect of, a pledge or agreement of collateral security. Civ. Code, art. 3133. 

[2] We were led astray in our former opinion by attaching too much impor- 
tance to the testimony of the plaintiff and too little to the actual transaction as 
disclosed by the written exhibits. It is true Mr. Jordan, in answer to the question 
why he took the assignment, stated that his reason was to protect his brother’s 
family and to keep up the policy. As we now see it, this was simply a statement 
of the motive that actuated him in making the contract but it was no part of the 
agreement itself. A party’s private reasons for entering into a contract form no 
part of it. 

The act of assignment is absolute and unconditional, supported by a valid con- 
sideration executed by the insured and the beneficiary upon the company’s form, 
within the terms of the policy, and accepted by the defendant company. Every cent 
of premium has been paid by the plaintiff. Since the date of assignment in 1912, 
neither the insured nor the beneficiary was evinced any interest whatever in the 
policy. Nor are they now making any contest or asserting any claim under it. 
\lready having a valid title to the policy, plaintiff cannot be required to procure 
further evidence of his ownership. Another assignment could add nothing to the 
effect of the first one, Were there adverse claims to the surrender value of this 


policy, the remedy of defendant would be to deposit this sum in court, cite the 
various claimants to appear and assert their claims. Failing to make this show- 
ing and take this course, defendant cannot sit tight and refuse to pay any one. 

For the above assigned reasons, our former judgment is set aside and recalled. 
The judgment appealed from is now affirmed. 


INTERSTATE LIFE & ACCIDENT CO. v. PANNELL. No. 30997. 
Supreme Court of Mississippi, Division B. Feb. 5, 1934. 
152 Southern Reporter 635. 
Syllabus by the Court. 
1. INSURANCE. 

Substantive rights of parties to life policy issued by Tennessee company to 
resident of Tennessee, including construction of policy, held governed by Tennessee 
law, and remedies, evidence, and procedure by law of Mississippi, where action 
on policy was brought. 

(For other cases, see Insurance, Dec. Dig. §§ 125[2], 147[2].) 

INSURANCE. 

Statute of forum making proof of enumerated facts conclusive evidence of 
agency for insurer held in derogation of common law and inapplicable to case 
where insurer, its agents, and insured were residents of Tennessee and all essential 
acts were performed in such state (Code 1930, § 5196). 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

5. INSURANCE. 

Insurer was not liable on lapsed life policy under laws of Tennessee, where 
nsured died before application for reinstatement was approved by insurer, as re- 
juired by policy, though money and note required to reinstate had been paid to 
agents, without express or implied authority to bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

\ppeal from Circuit Court, Union County; Thos. E. Pegram, Judge. 
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Action by Mrs. Cora C. Pannell against the Interstate Life & Accident Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed, and judgment rendered for appellant. 

Chas. Lee Crum, of New Albany, for appellant. 

B. D. Knox, of New Albany, for appellee. 

ANDERSON, Justice. 

Appellee brought this action in the circuit court of Union county against ap- 
pellant on a $1,000 life insurance policy, issued by appellant to Mrs. Daisy P. Jones, 
the daughter of appellee, in which policy appellee was named as the ‘beneficiary 
upon the death of the insured. The trial resulted in a verdict and judgment for 
appellee for the face value of the policy, $1,000. From that judgment appellant 
prosecutes this appeal. 

At the conclusion of the evidence, both parties requested a directed verdict; 
that of appellant was refused, and that of appellee was granted. There was no 
conflict in the material evidence in the case; therefore, one or the other of the 
parties was entitled to a directed verdict. The sole question in the case was 
whether or not appellant waived the forfeiture of the policy for nonpayment of the 
second premium. Appellee contends, and the trial court held, that forfeiture was 
waived by the action of Roy Jackson, soliciting agent of Rhodes & Sloan, ap- 
pellant’s general agents. 

Appellant’s home office and principal place of business was at Chattanooga, 
Tenn., when the policy of insurance was issued and at the time of the trial. The 
insured, Mrs. Daisy P. Jones, was, at that time and also at the time of her death, 
a resident of the city of Chattanooga, in that state. Rhodes & Sloan conducted a 
general insurance agency in that city, representing appellant and other insurance 
companies. Roy Jackson, who resided in the same city, was employed by Rhodes & 
Sloan as a soliciting agent. He had authority to solicit insurance, collect the first 
premium and any renewal premium where a policy had lapsed. 


The policy here in question went into effect October 1, 1929; it provided for an 
annual premium of $42.85, payable in advance. The first premium was paid. The 
second premium was due on or before the Ist of October, 1930. The policy con- 
tains the usual grace period of thirty days. The second premium was not paid 
within the thirty days of grace. On November 2, 1930, the grace period had ex- 
pired. Sixteen days thereafter, on November 18, 1930, for the purpose, as claimed 
by appellee, of continuing the policy in force, Roy Jackson and Mrs. Jones entered 
into the following agreement: That Mrs. Jones would pay $12.85 cash and give 
her note for the balance of the premium, $30, payable on the 15th of February, 
1931, with 6 per cent. interest from October 1, 1930, until paid. Accordingly, on 
that date Mrs. Jones gave Jackson a check on the American Trust & Banking 
Company of Chattanooga for $12.85; this check was payable to Jackson, not to 
Rhodes & Sloan, nor to appellant. On the next day, November 19, 1930, Mrs. 
Jones executed a note for $30, payable to appellant on February 15, 1931, with 6 
per cent. interest per annum from October 1, 1930, until paid. The note recited 
that it was accepted by appellant at the request of the maker, together with $12.85, 
in cash upon the express agreement that, although no part of the premium due on 
the 1st of October, 1930, on the policy involved, had been paid, the insurance there- 
under should be continued in force until midnight of the due date of the note, 
and, if the note was paid on or before its due date, or within ten days thereafter, 
such payment, together with the $12.85, should then be accepted by appellant as 
payment of the premium, “and all rights under said policy shall thereupon be the 
same as if said premium had been paid when due; that if this note is not paid on 
or before the day due, or within ten days thereafter, said policy shall lapse,” ete. 

The check for $12.85 was turned over by Roy Jackson to his principal, Rhodes 
& Sloan, who held it until the 5th day of January, 1931, when it was cashed and 
the proceeds held in “suspense account.” The $30 note was not turned over to 
either appellant or Rhodes & Sloan, but was held by Jackson until the 8th day of 
January, 1931. On that date, according to the testimony of Jackson, Mrs. Jones 
telephoned him that she desired to see him with reference to reinstating her insur- 
ance. Jackson went at once to see her about the matter. During this interview 
Jackson gave her the following receipt: “Received of Daisy P. Jones ($30.00) 
Thirty Dollars for balance premium note. Roy Jackson. 1/8/1931.” The check 
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had given Jackson for the $12.85 had this notation on the bottom: “Payment 

on insurance policy.” On the back of the check was this indorsement: “Roy Jack- 
son. Pay First National Bank, Volunteer Branch, Inter-state Life & Accident Co., 
Rhodes & Sloan, Mgrs. L. W. Rhodes. R. S. Sloan.” Also on that day, on one 
of appellant’s application forms for reinstatement of lapsed policies, Mrs. Jones 
made application for the reinstatement of her policy. In this application she ans- 
wered the usual questions and signed it in the presence of Jackson. The last three 
paragraphs of the application embody certain declarations and stipulations by Mrs. 
Tones, and are in this language: 
" “I the undersigned, hereby declare that I am the person to whom the above 
numbered policy was issued, that I have carefully read each and all of the above 
answers: that they are each written as made by me; and I, on behalf of myself 
and of any and all persons who shall have or claim any interest in any insurance 
made or reinstated hereunder, declare that each answer is full, complete and true; 
and I hereby agree that they shall together with the statements made in my original 
application, be taken as the basis of the reinstatement of the above policy, which 
policy, by nonpayment of the premium due of the day of————,, 19—, is 
not now in force, except as may be provided in the nonforfeiture provisions there- 
of. I also agree that each and all the matters inquired about and answered above 
are material to the risk I am asking the Company to assume. 

“T further agree that said policy shall not be considered reinstated by reason 
of any cash paid or settlement made in connection with this application, unless and 
until this application shall be expressly approved for reinstatement by the proper 
officers of the Company at its Home Office in Chattanooga, Tennessee, by appro- 
priate signature endorsed hereon, during my continuance in good health; that upon 
such approval and payment of the full amount of the unpaid premiums and inter- 
est, and: notification of approval sent me, and not until then, said policy shall be 
reinstated; and that if notice of the approval of this application is not mailed to 
me by the Company within thirty days from this date said application is to be con- 
sidered declined. 

“Tl further agree that the reinstatement of said policy upon this application 
shall not be taken as a precedent of similar action on the part of the Company. 
Dated at Chattanooga, Tenn. this 8th day of January, 1930.” 

On the same day, January 8, 1931, Jackson filed this application with Rhodes & 
Sloan. On that night about 10 o’clock Mrs. Jones died, and very shortly there- 
after Jackson was informed of her death. The next morning, the 9th of January, 
Jackson went to the office of Rhodes & Sloan, in which he had his office, and asked 
them if Mrs. Jones’ application for reinstatement had been forwarded to appellant. 
He was informed that it had been sent a few minutes before by a messenger boy. 
Appellant was at once informed by telephone, from the office of Rhodes & Sloan 
of Mrs. Jones’ death. When this telephone message was received by appellant, it 
had in its possession the application for reinstatement. On the same day appell- 
ant’s medical examiner entered a notation on the application refusing it. 


Jackson testified that the giving of the $12.85 check and the execution of the 
$30 note by Mrs. Jones were mere steps in their plan to have the policy reinstated, 
and, in order to complete the reinstatement, it was necessary that she sign the ap- 
plication, and that it be approved by appellant, and that she so understood. 


The evidence showed, without dispute, that at the time of Mrs. Jones’ death 
appellant had received no part of the proceeds of either the check or the note, but 
that the check had been cashed by Rhodes & Sloan, and the proceeds held in sus- 
pense awaiting the result of the application. So far as the note is concerned, the 
evidence left it uncertain as to whether it had been actually paid to Jackson. His 
receipt, however, indicated that it had been paid to him on the day Mrs. Jones 
signed the application and died. The evidence failed to show that the taking of the 
check and note by Jackson, and their collection, if both were collected, was done 
with the knowledge and consent of. appellant; and, furthermore, there was no evi- 
dence tending to show a course of dealing between appellant and its agents, Rhodes 
& Sloan, and Jackson authorizing the continuance of its policies in force in that 
manner. On the contrary, the policy here involved contained these provisions : 


“In the event of the prior death of the insured, the Company will pay said 
sum, at the Company’s Home Office in Chattanooga, Tennessee, subject to all the 
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conditions and provisions hereof, upon receipt and approval of due proof of the 
death of the Insured, while this Policy is in force. * * * 

“All the benefits, privileges and provisions printed and written on the following 
pages hereof are hereby made a part of this contract. * * * : 

“If this Policy be lapsed for non-papment of premium it may at any time, on 
written application therefor by the Insured, be reinstated upon the following con- 
ditions: that Insured shall submit evidence in writing, which shall show in the 
opinion of the Company’s Medical Director that according to the Company’s theory 
of selection of risks the Insured is an acceptable risk; that said policy shall not be 
considered as reinstated unless and until notice to that effect is given to the Insured 
by the Company in writing during the continuance in good health of the Insured. 
** * 

“All premiums are payable on or before the date due, at the Home Office of 
the Company or to an Agent of the Company upon delivery of a receipt signed by 
the President, a Vice-President, Secretary, Assistant Secretary or Actuary of the 
Company, and countersigned by said Agent; notice of every premium due or to 
become due hereon is given and accepted by the delivery and acceptance of this 
Policy. The premium is always considered as payable annually in advance, but by 
agreement in writing and not otherwise may be made payable in semiannual or 
quarterly instalments. Any unpaid premium or instalment thereof required to com- 
plete the payment for the current policy year in which death occurs shall be de- 
ducted from the amount payable hereunder. The payment of a premium shall not 
maintain this Policy in force beyond the date when the next payment is due, ex- 
cept as herein provided. * * * 

“No condition, privilege nor provision of this policy can be waived or modified 
in any case except by an endorsement hereon signed by the President, a Vice- 
President, Secretary, Assistant Secretary or Actuary. No Agent has power on be- 
half of the Company to in anywise modify this contract of insurance to extend 
the time for paying a premium, to waive any forfeiture, or to bind the Company 
by making any promise or representation. * * * 

“This Policy is free from restrictions as to occupation, residence, travel, mil- 
itary or naval service, and shall be incontestable after one year from the date 
hereof, except for the nonpayment of premiums, and except as to provisions and 
conditions, if any, relating to either Total and Permanent Disability Benefits or 
Double Indemnity Benefits.” 

[1, 2] As above stated, appellant and all the other persons concerned in this 
insurance, from the time it was effected until the death of Mrs. Jones, resided and 
carried on their business in the state of Tennessee. The contract was made in 
that state. Under the law, the substantive rights of the parties to this cause are 
governed by the laws of that state and not by the laws of Mississippi. A&tna Ins. 
Co. v. Mount, 90 Miss. 642, 44 So. 162, 45 So. 835, 15 L. R. A. (N. S.) 471; 32 
cs. 8 7, 8, pp. 977-979. The procedure, however, including the remedies and 
rules of evidence, is governed by the law of the forum. Under these principles, 
the construction of the contract of insurance in this case is governed by the law 
of Tennessee, where the common law prevails as well as in this state, except where 
modified by statute; the procedure is governed by the law of this state. 


[3, 4] Section 5196, Code 1930, is not a mere procedure statute, not a mere 
rule of evidence, but creates a substantive right. The statute is in derogation of 
the common law; it makes the proof of the facts therein enumerated conclusive, 
not prima facie, evidence of agency for the insurance company. This is a new 
right, unknown to the law of insurance. The statute, therefore, has no application 
to this case. We know of no statute of Tennessee having any bearing on this 
case. So far as we are informed, the applicable principles of the common law as 
interpreted by the courts of Tennessee are the same as those declared by our 
court. The presumption is that they are the same, unless the contrary be shown, 
and it is not shown in this case. 

[5] New York Life Insurance Company v. O’Dom, 100 Miss. 219, 56 So. 379, 
383, Ann. Cas. 1914A, 583, was decided alone upon the principles of the common 
law. In that case the life insurance policy required the premiums to be paid on or 
before a fixed date, except as to the thirty days of grace, and that the payment oi 
a premium should not continue the policy in force beyond the date when the next 


5 
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premium was payable, that no agent was authorized to waive forfeiture, modify 
contracts, or extend the time for the payment of a premium, and that only certain 
named officers had power to make or modify any contract of insurance, or extend 
the time of paying premiums, or to waive forfeiture, or bind the company. The 
court held that a cashier of the company, who was only authorized to send out 
notices and deliver official receipts for premiums, had no authority to extend the 
time of payment of premiums beyond the days of grace, or to receive a customer’s 
premium after the policy had lapsed; that agency for an insurance company might 
be implied as in the case of natural persons, but the burden of proof was on the 
party seeking to establish the agency; that it was permissible for an insurance 
company to stipulate in its contract of insurance that the provisions of the contract 
could not be varied by any notice or representation not brought home to the actual 
knowledge of one of the principal officers of the company; that a provision in an 
insurance policy that no agent had power to modify the terms of the contract, or 
waive its conditions, was notice to the insured of the limit of authority of the agent 
in those respects, and under such a stipulation the insured could not rely upon any 
conduct of an agent as constituting a modification or waiver. 

In that case the court reviewed numerous authorities in other jurisdictions, 
among them Tennessee. With reference to the James Case, 148 Mo. 1, 49 S. W. 
978, and the Fallow Case, 110 Tenn. 720, 77 S. W. 937, the court said: “After a 
thorough examination of the authorities, we have been unable to find any case, 
except the James Case, * * * and the Fallow Case, * * * which holds that an agent, 
having simply the authority to collect premiums, had the power to waive forfei- 
tures, where the policy, as in this case, provides that ‘no agent is authorized to 
waive forfeitures, or to make, modify, or discharge contracts, or to extend the 
time for paying a premium.’ But even in the James Case and Fallow Case, supra, 
it will be seen that in both of these cases the course of business and the custom 
had heen such as to justify the parties in believing that the agent had the authority 
to extend the time of payment. Such had been done before and the acts of the 
agent ratified by the company. But if we be mistaken as to the ruling in Fallow’s 
Case, * * * this case is squarely overruled in Archer v. N. Y. L. Ins. Co., MS. opin- 
ion, delivered November, 1910, assenting to Crook v. Insurance Co., 112 Md. 268, 
75 A. 388.” 

__ As we understand the O’Dom Case, the Jackson branch office of the New York 
Life Insurance Company occupied substantially the same relation to that company 
as Rhodes & Sloan did to appellant. ; 

There is no merit in appellee’s contention that Stonewall Life Ins. Co. v. 
Cooke, 165 Miss. 619, 144 So. 217, is decisive of this case in her favor. That was 
a very different case from this—in fact, radically different. In that case the in- 
sured and the bank, in trying to keep the policy alive, dealt directly with the home 
office of the insurance company—with its executive officers, not with an outside 
agent. It is true that Davis was an outside agent, but, in addition, he was a stock- 
holder and director of the company, and there was evidence that he had authority 
to collect renewal premiums by check and give receipts therefor in the name of 
his principal. In the present case no one dealt with appellant, and there was no 
evidence to support the action of Jackson and Rhodes & Sloan in attempting to 
bind appellant, if they did attempt to do so. 

We hold, therefore, solving the questions involved according to the common 
law, which, as stated, is presumed to be the same in Tennessee as it is in Missis- 
sippi, that the acceptance of the $12.85 check and the $30 note for the unpaid pre- 
mium by Jackson and his principal, Rhodes & Sloan, conceding that the latter par- 
ticipated in the transaction, was not binding upon appellant, unless and until the 
insured’s application for reinstatement had been approved by appellant; and we 
so hold hecause such action on the part of Jackson and his principal was neither 
expressly authorized by appellant nor by implication from a like course of dealing 
theretofore shown to have been in existence. The result is that appellant was en- 
titled to a directed verdict instead of appellee. 

Reversed, and judgment here for appellant. 





1438 The Insurance Law Journal, Vol. 82 [June, 1934 


STATE ex rel. METROPOLITAN LIFE INS. CO. v. SHAIN et al., Judges. 
No. 33104. 
Supreme Court of Missouri, Division No. 2. Dec. 20, 1933. 
66 Southwestern Reporter (2d) 871. 
4. INSURANCE. 

Waiver of condition of reinstatement of life policy cannot be proved solely 
by insurer’s acts done after insured’s death. 

{For other cases, see Insurance, Dec. Dig. § 370.) 

5. INSURANCE. 

Evidence that retention for unreasonable length of time of premiums paid to 
reinstate life policy, by insurer, from whom insured’s illness was concealed, was 
waiver of provision requiring evidence of insured’s sound health as condition to 
reinstatement held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

7. INSURANCE. 

Evidence to inflict penalty on insurer for vexatious refusal to pay amount of 
life policy held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Certiorari proceeding by the State, at the relation of the Metropolitan Life 
Insurance Company, against Hopkins B. Shain, Francis H. Trimble, and Ewing 
C. Bland, Judges of the Kansas City Court of Appeals, to quash the opinion of 
the Court of Appeals (58 S.W.(2d) 790). 

Opinion quashed. 

Roy P. Swanson and Robert E. Coleberd, both of Kansas City (Leroy A. 
Lincoln, of New York City, and Meservey, Michaels, Blackmar, Newkirk & Eager, 
of Kansas City, of counsel), for relator. 


Carl R. Johnson of Kansas City, for respondent Sophia Rainey. 
FITzSIM MONS, Commissioner. 


This is a proceeding by certiorari to quash the opinion of the Kansas City 
Court of Appeals in the case of Sophia Rainey, Administratrix of the Estate of 
Louis Rainey v. Metropolitan Life Insurance Company, 58 S.W.(2d) 790, for 
the stated reason that the opinion of the appellate court is in conflict with con- 
trolling decisions of this court. Counsel for relator and for respondents in their 
respective briefs go beyond the range of the writ of certiorari by stating facts in 
evidence gleaned from the abstract of the record, but not stated in the opinion 
of the appellate court, and by raising points of imputed conflict or concurrence 
of the opinion before us with other opinions of the several courts of appeal. We 
shall keep within the statement of facts made by the Kansas City Court of Appeals 
and shall decide alone the two points of conflict with decisions of this court raised 
by relator. The facts taken from the statement in the opinion of the Kansas City 
Court of Appeals are as follows: 

Sophia Rainey, administratrix of the estate of Louis Rainey, deceased, sued 
relator, Metropolitan Life Insurance Company, on a policy of insurance upon the 
life of Louis Rainey, deceased, and obtained judgment in the circuit court of 
Jackson county for $350, the face of the policy, also for $101.55 interest and $200 
attorneys’ fees for vexatious refusal to pay, making a total judgment of $641.55. 
From this judgment the insurance company appealed to the Kansas City Court 
of Appeals. The policy was payable to the executor or administrator of the estate 
of Rainey and was dated November 25, 1925. The premiums were payable weekly. 
The last premium was paid June 7, 1926, and the policy was in force until June 
28, 1926. No premium was paid for the balance of the month of June nor for 
the months of July, August, September, October, or November, 1926. The policy, 
in accordance with its terms, was officially lapsed July 26, 1926, by the insurance 
company for nonpayment of premiums. The deceased took sick December 12, 1926. 
He entered a hospital December 13, 1926. Sophia Rainey, then the wife of Louis 
Rainey, paid to a collector of the insurance at about 11 or 11:30 a. m. on Decem- 
ber 16, 1926, premiums of $14. Louis Rainey died that same day, December 16, 
at 6:30 p. m. The policy provided: 

“This policy constitutes the entire agreement between the company and the 
insured and the holder and owner hereof. Its terms cannot be changed, or its 
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conditions varied, except by the express agreement of the company evidenced by 
the signature of its President or Secretary. Therefore agents (which term includes 
also managers and assistant managers) are not authorized and have no power 
to make, alter or discharge contracts, to waive forfeitures or to receive pre- 
miums on policies more than four weeks in arrears, or to receipt for the same, 
and the payment to an agent of any such arrears shall be at the sole risk of the 
person making such payment and shall not be credited as a payment upon the 
policy, whether receipt be given for such payment or not. 


“The company assumes no obligation prior to the date hereof. 


“If any premium under this policy shall not be paid when due, the policy shall 
lapse, subject to the provisions for grace period and to the nonforfeiture privileges 
as herein contained, and such lapse shall not be considered to have been waived 
by the company in any respect by reason of the acceptance of overdue premiums 
upon this or any other policy.” 

The policy also provided for a grace period of four weeks for the payment of 
premiums after the first. It also provided: “Revival. Should this policy become 
void in consequence of nonpayment of premium, it may be revived, if not more 
than fifty-two premiums are due, upon payment of all arrears and the presenta- 
tion of evidence satisfactory to the company of the sound health of the insured.” 

Sophia Rainey, the widow and at the time of suit, the administratrix of the 
insured, testified that she resided in Kansas City, that, while she visited deceased 
every day while he was in the hospital, including the day of his death, she did 
not know that he was at the point of death, or that “he was as sick as he was”; 
that she could read ard write feiriy well; that she knew the premiums on the 
policy had not been paid, but gave, as an excuse for this, that a Mr. Godfrey or 
Harvey had been collecting them, and that he came to her home once or twice 
attempting to write insurance for another company, saying that he was no longer 
connected with defendant, and said that he would send a collector around for the 
premiums: that she heard nothing further from defendant or any one connected 
with it, until December 16, 1926. At the last-mentioned date, a Mr. Shnayerson, 
a collector for the company, was collecting premiums for the defendant from a 
woman living next door. This woman brought Shnayerson to the witness’ house 
at about 11:00 or 11:30 in the morning. He asked plaintiff if she wanted to pay 
un the premiums past due. He told her it would require $14 to pay them up. 
Plaintiff paid him this sum of money and he marked the premiums as paid in the 
premium receipt book in plaintiff’s possession. The collector did not say anything 
about a revival application. She did not know that the policy had lapsed for 
nonpayment of premiums. The collector did not ask where her husband was, and 
she did not tell him. She knew that her husband was in the hospital, but she did 
not know that he was seriously ill. The collector came back to the house either 
on Sunday or Monday, December 17th or 18th, and brought a man with‘ him, who 
said he was a “home office man,” and wanted to see the premium receipt book and 
the policy. She told him the undertaker had these. When these men came they 
did not offer any money to her, and no money was ever tendered to her by the 
defendant until after she brought this suit. The suit was brought on July 18, 
1930. Defendant did not at any time present her with a revival form. 

Shnayerson, who testified for the defendant, stated that prior to December 
16, 1926, he had never seen the plaintiff; that he was walking past her house about 
5 o'clock in the afternoon of that day with a collection book under his arm; 
that plaintiff opened the door of her house and asked him if he was a “Metro- 
politan man,” and he answered in the affirmative; that she then stated: “‘I have 
a policy here on my husband that has been lapsed out of benefit and I would 
like to make my husband a little Christmas present.’ It was December. She said, 
‘I think a woman can make her husband the best Christmas present by taking out 
a little insurance and taking out a policy.’” She then handed him the premium 
receipt book and he counted up the weeks that the premiums were in arrears and 
told her that there were twenty-eight weeks due at 50 cents per week, and “before 
I had a chance to say anything, there was $14 right in my face; handed me $14. 
I knew I had to leave some kind of receipt for her money. I marked up the 
entire receipt book for that twenty-eight weeks and signed my name to it.” He 
told her, however, that “I will have to come back for some additional informa- 
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tion. I asked her where her husband was and she said, ‘At work’”; that he told 
her it would be necessary for her to have some type of revival form executed 
before the policy could be reinstated; that he returned the next day, which was 
Sunday, with the revival form, and said to plaintiff: “I came here with a blank 
for your husband to sign. And she said, ‘My husband? Why, he is at the 
undertakers.’ I said, ‘Does he work there?’ And she said, ‘No, he is dead.’” He 
then stated to her: “You can’t reinstate no insurance on a dead man. Your hus- 
band would have to sign this blank.” 


Upon hearing that the insured was dead, Shnayerson called up Mr. Leifer, 


who was defendant’s manager at its Terrace Park district office, and told him 
about the matter. 


Shnayerson further testified that on Tuesday morning, December 19th, he, 
in company with Mr. Oppenheimer of defendant’s Terrace Park district office, 
called to see the plaintiff; that Oppenheimer tendered to plaintiff the sum of $14. 
Oppenheimer, also, testified that he tendered to plaintiff the $14, being the pre- 
miums that she had paid Shnayerson, and that he asked her to let him see the 
receipt book so that he could erase the $14 payments shown therein; that plain- 
tiff told him that the receipt book was at the undertaker’s. She refused to accept 
the tender. There was also evidence on the part of the defendant that a tender 
of the money was made to plaintiff on May 23, 1928. The $14 paid by plaintiff 
was sufficient to carry the policy beyond the date of insured’s death, if the fur- 
nishing of evidence of the good health of insured was waived by the defendant. 

I. The Kansas City Court of Appeals in passing upon the demurrer to the 
evidence said [58 S.W.(2d) 790, 793]: “We may concede, as defendant contends, 
that the provisions in the policy in reference to its revival are binding upon the 
parties, and that the undisputed evidence shows that there was no effort on the 
part of deceased, or any one for him, to furnish a revival certificate. We also 
may concede, without deciding, that the acceptance by Shnayerson, a mere col- 
lector, of the premiums without the execution of the revival certificate, did not 
constitute waiver of the provision in the policy relative to the presentation of 
evidence of the sound health of insured. But these concessions do not result in a 
holding that the demurrer to the evidence should have heen sustained. In con- 
sidering the matter as to whether a demurrer to the evidence should have been 
sustained, the testimony, and all of the inferences that may reasonably be drawn 
therefrom, must be taken in its most favorable light to the plaintiff. Plaintiff 
testified that there was no tender of the money that she paid Shnayerson to cover 
the premiums due at the time of the death of the insured until after this suit 
was brought, which was more than three and one-half years after the defendant 
must have known that Shnayerson had received the $14.00 from plaintiff for the 
defendant. It is quite apparent from this record that defendant, through its man- 
ager, did know of this a day or two after its receipt. If defendant kept these 
premiums for an unreasonable length of time, after having received them, or 
with the knowledge that their solicitor, Shnayerson, had received them, without 
repudiating the transaction by returning the money, then defendant ratified the 
act of Shnayerson in receiving the money for it, waived the provision of the 
policy providing for presentation of evidence satisfactory to the company of the 
sound health of insured and is estopped to claim that such evidence should have 
heen furnished it.” 

[1] And the Court of Appeals held that, as the hypothesized statements were 
questions of fact for the jury, the demurrer was rightly overruled. Relator here 
contends that the Court of Appeals by so ruling totally ignored the act of Sophia 
Rainey in concealing the illness of her husband, and that the Court of Appeals 
in so holding. failed and refused to follow what relator calls the last and con- 
trolling decision of this court, namely Schwab v. Brotherhood of American Yeo- 
men, 305 Mo. 149, 264 S. W. 690. It is settled law that, “in order that the record 
of a Court of Appeals in a given case may be quashed by this court on certiorari, 
the opinion in such case must have announced some general principle of law 
contrary to the latest announcement of this court upon the subject, or on a given 
state of facts must have announced and applied some conclusion of law contrary 
to a conclusion of this court on a similar state of facts.” State ex rel. v. Rey- 
nolds (Mo. Sup.) 214 S. W. 121, 122. 
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[2] The facts in the Schwab Case were these: The plaintiff held a certificate 
of life insurance in the defendant fraternal benefit society. In her application for 
insurance she expressly denied having undergone a certain operation which in 
fact had been performed upon her. The certificate of insurance, in addition to 
the life insurance feature, also provided that, in case of total disability, one-half 
of the principal sum of insurance should be due to her. She filed a proof of 
claim for total disability on account of trouble in the organ of the body on which 
had been performed the operation which in her application she had denied having 
undergone. Defendant denied liability, and on December 1, 1918, forwarded from 
its home office in Des Moines, Iowa, to its Missouri local correspondent, with 
whom plaintiff dealt, a check for $20.95, the amount of all dues which defendant 
had theretofore paid, exclusive, however, of 85 cents, the dues for November, 
1918, and which plaintiff had paid to the local correspondent on November 30. 
This payment had not reached Des Moines when the remittance of $20.95 was 
made. Plaintiff rejected the tender of back dues, and brought suit. Defendant 
made tender of the payment of 85 cents with its answer. The trial court found 
that plaintiff had misrepresented the matters and things charged by defendant, 
but that the defendant, by receiving and retaining until tender by answer the 
85-cent payment, had waived its right to defeat recovery on the ground of mis- 
representation. The Springfield Court of Appeals, in its majority opinion (Schwab 
v. Brotherhood of American Yeomen, 243 S. W. 443), held to the contrary, and 
reversed the judgment. But, one of the judges dissenting and holding that the 
majority opinion was in conflict with opinions on the law of waiver, rendered by 
other Courts of Appeal, the cause was ‘certified to the Supreme Court. This 
court, in its opinion (305 Mo. 149, 264 S. W. 690) sustained the majority opinion 
and reversed the judgment of the trial court. This court, in its opinion (264 
S. W. loc. cit. 692) stated the general principles of law of waiver thus: “A 
waiver is an intentional relinquishment of a known right. To make out a case of 
implied waiver of a legal right, there must be a clear, unequivocal, and decisive 
act of the party showing such purpose, or acts amounting to an estoppel on his 
part. [Authorities cited.] It has been said that the law of waiver is a ‘technical 
doctrine introduced and applied by courts for the purpose of defeating forfeitures.’ 
It has also been said that in insurance cases the courts are inclined to grasp any 
circumstances which indicate an election to waive a forfeiture, although insufficient 
to create a technical estoppel. But even in insurance cases the intention to waive 
must plainly appear, or else the acts or conduct relied upon as constituting waiver 
must involve some element of estoppel. Parsons, Rich & Co. v. Lane, 97 Minn. 
98, 106 N. W. 485 [4 L. R. A. (N. S.) 231], 7 Ann. Cas. 1144.” 


This court further argued the questions involved and closed its opinion with 
these words: “Our conclusions are in harmony with the general rule that a return 
of the premium is not essential to the avoidance of a policy, nor is its mere 


retention a waiver, especially where the insured was guilty of fraud in obtaining 
the policy. 14 R. C. L. 1193.” 


[3] In our opinion the ruling made by the Court of Appeals is contrary to 
the principle announced by this court in the Schwab Case, and also that the facts 
in the two cases are sufficiently similar to constitute a conflict. This court has 
ruled that a reinstatement of a lapsed policy is in effect a new contract of insur- 
ance. Jenkins v. Covenant Mutual Life Insurance Co., 171 Mo. 375, 71 S. W. 688; 
Etna Life Insurance Co. v. Daniel, 328 Mo. 876, 42 S.W.(2d) 584. Therefore 
the questions of law raised here should be judged by the same rules as in the 
Schwab Case in which the want of knowledge on the part of the insurer of the 
true state of health of the insured dated back to the original application. The 
proof of claim of total liability in the Schwab Case gave the insurer its first 
knowledge of the physical condition of the insured at the time of issuance of the 
policy. The Kansas City Court of Appeals in its opinion in the instant case 
emphasized the want of knowledge of the insurance company of the state of 
health and impending death of the insured thus [58 S.W.(2d) loc. cit. 794]: 
“As before indicated, the undisputed evidence is that no one connected with 
defendant had any knowledge of insured’s lack of good health until after the 
premiums were paid or, in fact, until he died.” We may add that, upon the facts 
stated, it is equally undisputed that Sophia Rainey did have knowledge of her 





1442 The Insurance Law Journal, Vol. 82 [June, 1934 


husband’s lack of good health before she paid the premiums, and that she con- 
cealed that fact. 


[4] The policy provided that, in-case it should become void in consequence 
of nonpayment of premium, it might be revived upon the performance of two 
conditions: First, the payment of all arrears; and, second, the presentation of 
evidence satisfactory to the insurer of the sound health of the insured. The 
wife of the insured complied with the first condition between 11 and 11:30 a. m, 
on December 16. The man was then in the hospital, and there he died about seven 
hours later. Between the hour of payment and the moment of death, no act was 
done by or on behalf of the insured to furnish evidence of his sound health, and 
upon the record such evidence could not have been presented. And during that 
same sad and short period of seven hours there was no act or nonact of the 
insurer to impute to it a waiver of the second condition for the revival of the 
policy. Relator’s collector, Shnayerson, testified that at a conference with Mrs. 
Rainey, after her husband’s death, he said to her: “You can’t reinstate no insur- 
ance on a dead man”’—a simple truth crudely stated. If insurance cannot be rein- 
stated on a dead man, it should follow that waiver of a condition of reinstatement 
cannot be proved solely by acts of the insurer done after the death. 


[5] In the instant case there was not, during the lifetime of the deceased, 
the slightest evidence of an intentional relinquishment by relator of a known right, 
as a waiver is defined to be in the Schwab Case. The intention of the insurer to 
waive the second condition to revival of the policy does not plainly appear, nor 
do the acts or conduct of the insurer relied upon to constitute waiver involve any 
element of estoppel. These are the tests of the Schwab Case. Judged by this 
standard of applicable law, the opinion of the Kansas City Court of Appeals in 
holding, for the reasons stated in that opinion, that the demurrer to the evidence 
was properly overruled, is in conflict with a controlling decision of this court. 
If the insured were alive when the fact of payment of the delinquent premiums 
came to the knowledge of an agent within the scope of whose agency it was to 
require evidence of good health or to waive such evidence, and if the insured 
lived sufficiently long after that knowledge came to such an agent to afford the 
insurer a reasonable time in which either to demand the evidence or to waive it, 
there would be presented a state of facts which is not in this case. See Andrus 
v. Fidelity Mutual Life Insurance Ass’n, 168 Mo. 151, 67 S. W. 582, the only case 
of this court cited by respondents in support of the point under examination, and 
clearly distinguishable from the facts here. The Court of Appeals, in its opinion, 
states: “It is quite apparent from this record that defendant [the insurance com- 
pany], through its manager, did. know of this [payment of $14] a day or two 
after its receipt.” 58 S.W.(2d) loc. cit. 793. But upon the same record, as reflected 
in the opinion under examination, the insured was dead when this knowledge 
reached the manager of relator’s Terrace Park district. 


Whatever liability relator might incur under the policy matured upon the 
death of Louis Rainey about seven hours after the payment of premiums to the 
collector. This court has held many times in examining section 5732, R. S. Mo. 
1929 (Mo. St. Ann. § 5732, p. 4373), that the liability of an insurance company 
upon a life policy can be avoided upon the ground of misrepresentations in the 
original procurement of the policy only upon proof that the misrepresentations 
actually contributed to the death of the insured. Schuermann v. Insurance Com- 
pany, 165 Mo. 641, 65 S. W. 723; State ex rel. v. Trimble, 292 Mo. 371, 239 S. W. 
467. And we have also held that an insurer also may avoid liability by showing 
that reinstatement of a lapsed policy was obtained by misrepresentations, provided 
that those misrepresentations actually contributed to the death. A&tna Life Insur- 
ance Co. v. Daniel, 328 Mo. 876, 42 S.W.(2d) 584. And this court has held that 
this statute (section 5732) gives to the insurer a complete and adequate remedy 
at law, so that, after the death of the insured, the insurer cannot seek relief in 
a court of equity for cancellation of the policy, but must abide the bringing of 
an action against it on the policy, absent any question of incontestability under 
the contract. AStna Life Insurance Co. v. Daniel, supra. But, in suits brought upon 
life policies, “no defense based upon misrepresentation in obtaining or securing 
the same shall be valid, unless the defendant shall, at or before the trial, deposit 
in court for the benefit of the plaintiffs, the premiums received on such policies.” 
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Section 5735, R. S. Mo. 1929 (Mo. St. Ann. § 5735, p. 4381). Prior to the enact- 
ment of present sections 5732 and 5735 it was the contractual right of an insurer, 
in defense of an action upon a policy, to plead misrepresentations, even though 
they bore only remotely, if at all, upon the risk assumed. And these defenses 
the insurer could make without any deposit of premiums paid. Schuermann v. 
Union Central Life Insurance Co., 165 Mo. 641, 65 S. W. 723, loc. cit. 725. The 
legal defense of misrepresentation having been valid before the statutes were 
passed, it should be available to relator here within the limits and under the 
conditions of the statutes, there being absent from the record any element of 
estoppel. For in the instant case, there not only was absent proof of waiver of 
the requirement of evidence of the good health of the insured, but there was 
present evidence of misrepresentation in the inducement of relator’s collector to 
accept payment of premiums. “Deceit may be negative as well as affirmative. It 
may consist in the repression of that which it is one’s duty to declare as well as 
by the declaration of that which is false.” Denny v. Guyton, 327 Mo. 1030, loc. 
cit. 1093, 40 S.W.(2d) 562, 590. It is clear from Sophia Rainey’s own testimony 
that, when she paid the premium money to relator’s collector, she knew that her 
husband was sick in the hospital, yet she concealed that fact. For this additional 
reason the opinion under examination is in conflict with the general rule, approved 
by this court in the Schwab Case, that a return of the premium (except by 
statutory deposit in court) is not essential to the avoidance of a policy where 
there was deceit in obtaining the policy or in procuring its reinstatement. 


[6] II. Relator contends that the opinion of the Kansas City Court of Appeals, 
in approving the infliction of a penalty and the assessment of an attorney’s fee 
for vexatious refusal to pay, is in conflict with the decision of this court in the 
case of State ex rel. Continental Life Insurance Co. v. Allen et al., 303 Mo. 
608, 262 S. W. 43. The Court of Appeals in its opinion thus ruled the issue of 
vexatious refusal to pay [58 S.W.(2d) loc. cit. 795]: “In this connection it is 
contended that there is no evidence of vexatious refusal to pay. The fact that 
the jury, within its province, found that the premiums collected by Shnayerson 
were not tendered back within a reasonable time, together with the fact that 
defendant sought to destroy the evidence of the payment of these premiums, by 
getting control of the receipt book and erasing from it the evidence of payment 
contained therein, was sufficient from which the jury could find that defendant 
was guilty of vexatious refusal to pay. Pauley v. B. M. A. Co., 217 Mo. App. 
302, 261 5. W. 340; Ash v. Nat'l L. & A. Co. [(Mo. App.) 40 S.W.(2d) 505], 
supra. 

The case of State ex rel. v. Allen, supra, was a proceeding in certiorari to 
determine an issue of conflict of the opinion of the St. Louis Court of Appeals 
in the case of Brabham v. Pioneer Life Insurance Co. of America, 253 S. W. 
786, 790, with controlling decisions of this court. This court quashed such part 
of the opinion of the Court of Appeals as approved the allowance in the trial 
court of damages for vexatious delay. The facts were that the insured was 
assaulted on January 20, 1919, and received physical injuries from which he died 
on November 7, 1919. He was suffering from these injuries when he made appli- 
cation for the policy dated February 25, 1919, and when he received the policy on 
March 4, following. Among the defenses was that the insured in the application 
for the policy falsely stated that he had received no injuries during the last five 
years prior to the application, and that he then was in good health. There was 
testimony on behalf of plaintiff that the agent of the insurer was fully informed 
of the prior injury, and that the applicant for insurance was then suffering from 
the effects of the assault, and that the agent encouraged him to take the insurance 
on account of his condition. The agent, testifying on behalf of the insurer, denied 
this testimony offered by the plaintiff. The Court of Appeals in its opinion stated 
that, “since the defendant must be held to have had such knowledge of the facts 
pertaining to the health of the insured as was possessed by the agent, we see no 
escape from holding that whether, under the statute, defendant should be penalized 
as for vexatious refusal to pay the loss, was a question for the jury.” 

The Supreme Court quashed this part of the opinion of the St. Louis Court 
of Appeals as being in conflict with the decisions of this court in Non-Royalty 
Shoe Co. v. Assurance Co., 277 Mo. 399, 210 S. W. 37, and State ex rel. v. 
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Allen, 295 Mo. 307, 243 S. W. 839, upon which cases relator here also relies. This 
court, in its decision in State v. Allen, 303 Mo. 608, 262 S. W. 43, loc. cit. 45, 
said: “While it is settled law that the principal is bound by the knowledge of his 
agent acquired with reference to matters within the scope of his agency, relator’s 
knowledge admittedly was purely constructive, and not actual. On the witness 
stand its agent denied any knowledge whatever of the insured’s previous injury 
and his resulting bad physical condition. If neither the relator nor its agent had 
knowledge of insured’s bad physical condition when the policy was delivered, 
relator had a complete defense to the suit, and the undoubted right to refuse 
payment and to defend the action after it was instituted. Respondents recite no 
facts in their opinion tending to show that relator had any reason to expect the 
proof to show that its agent, ,who delivered the policy, and consequently relator 
itself, had knowledge of insured’s bad physical condition at the time the policy 
was delivered, and therefore that such defense was waived. Relator, therefore, 
had the right to litigate the case on the proposition that it had not waived what 
would otherwise have been a complete defense to plaintiff’s suit. An insurance 
company’s right to resist payment upon one of its policies cannot be determined 
by the facts as found by the jury, but must be determined by the facts as they 
reasonably appeared to it before the trial. It has the right to refuse payment and 
to defend a suit with all the weapons at its command, so long as it has reason- 
able ground to believe its defense is meritorious. It is only when it persists in 
its refusal to pay the policy after it is aware that it has no meritorious defense 
that it becomes subject to penalties for vexatious delay.” 

[7] We are of opinion that, in the instant case, the relator, relying upon the 
testimony of Shnayerson and its other witnesses, and relying too upon all the 
evidence given and hereinbefore epitomized, had the right to litigate the Rainey 
Case “on the proposition that it had not waived what would otherwise have been 
a complete defense” to the Rainey suit. 

For the reason that the opinion of the Kansas City Court of Appeals in the 
cause entitled Sophia Rainey, Administratrix, etc., Respondent v. Metropolitan 
Life Insurance Company, Appellant, 58 S.W.(2d) 790, is in conflict with the 
controlling decisions of this court in Schwab y. Brotherhood of American Yeomen, 
supra, and State ex rel. Continental Life Insurance Co. v. Allen et al., supra, that 
opinion of the Kansas City Court of Appeals is quashed. 

Cooley and Westhues, CC., concur. 

Per Curiam. 

The foregoing opinion by Fitzsimmons, C., is adopted as the opinion of the 
court. 
All concur. 


SELLS v. FIRESIDE LIFE ASS’N. No. 5265. 
Springfield Court of Appeals. Missouri. Dec. 18, 1933. 
Rehearing Denied Jan. 10, 1934. 
66 Southwestern Reporter (2d) 955. . 

1. INSURANCE. ; ; 

Whether life policy was void as having been taken out by beneficiary without 
insured’s consent or knowledge held for jury (Mo. St. Ann. § 5736, p. 4382). 

(For other cases, see Insurance, Dee. Dig. § 668[3].) 
2. INSURANCE. 

Life policy taken out without consent or knowledge of insured is void as mat- 
ter of law (Mo. St. Ann. § 5736, p. 4382). 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

Appeal from Circuit Court, Stoddard County; John A. McAnally, Judge. 

“Not to be published in State Reports.” 

Suit by Hazel Sells against the Fireside Life Association. Judgment for plain- 
tiff, and defendant appeals. 

Reversed and remanded. 

John T. Woodruff, of Springfield, and John H. Bradley, of Kennett, for ap- 
pellant. 
George Smith, of Kennett, for respondent. 
Barty, Judge. 
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This is a suit on a life insurance policy issued by defendant June 30, 1930, pur- 
porting to insure the life of Robert E. Sells, husband of plaintiff. The cause was 
tried in Stoddard county on a change of venue from Dunklin county, where the 
suit was filed. On trial to a jury, plaintiff obtained a verdict and judgment in the 
sum of $1,027.50, and defendant appealed. 


The petition is in conventional form, and alleged, among other things, that the 
defendant is a life insurance company with its home offices in Springfield, Mo.; 
that the application for insurance was written by defendant’s agent and signed at 
his request; that, while said policy was in full force and effect, the insured died 
and due proofs thereof were made and delivered to defendant; that the policy was 
in the sum of $1,000, for which plaintiff made claim, but payment was refused. 


The answer, among other things, sets up that plaintiff signed the name of her 
husband to the application of insurance without his authority or knowledge; that 
the application was forwarded to defendant from Cardwell, Mo., and that there was 
nothing on the face thereof to show that the alleged insured did not seek the in- 
surance nor sign the application; that, had defendant known that the alleged in- 
sured did not seek the insurance nor sign the application, the policy would not 
have been issued, and because of the manner in which the application was made 
the policy was void ab initio. The answer further pleads a breach of the follow- 
ing warranty in the policy, to wit: “I (insured) hereby warrant that I am not 
addicted to the use of alcoholi¢ drinks or narcotics of any kind.” 


Plaintiff filed a reply in which it is alleged that one A. E. Thurman was the 
soliciting agent in procuring the application, etc., and that defendant had waived 
any irregularity therein. 

[1, 2] One of the errors complained of is the refusal of the trial court to give 
defendant’s instruction in the nature of a demurrer to the evidence offered at the 
close of the whole case. The evidence most favorable to plaintiff, which must be 
taken and accepted as true, developed the following state of facts: Defendant was 
a life insurance company, organized under the laws of the state of Missouri, with 
its home office in the city of Springfield, Mo. On the 30th day of June, 1930, de- 
fendant issued its policy by which it agreed to pay Hazel Sells, plaintiff herein, 
the sum of $1,000 upon satisfactory proof of the death of her husband, Robert E. 
Sells, the insured. He died December 10, 1931. Proof of death was duly made on 
proper blanks, of the defendant company. The application upon which the policy 
was issued was not signed by the insured, but was signed by plaintiff under cir- 
cumstances which she relates substantially as follows: Plaintiff’s husband was a 
barber, but not continuously employed. Plaintiff herself worked in a printing or 
newspaper office. One A. E. Thurman was defendant’s agent at Cardwell where 
plaintiff and her husband resided. He solicited plaintiff to take out insurance on 
her husband’s life on divers occasions. Plaintiff talked to her husband about the 
matter. He was willing to take out the insurance, but did not have the money to 
pay the premiums. He knew she was going to fill out the application for insur- 
ance because she said she had asked him. She also informed defendant’s agent 
that her hushand knew about the matter, and afterwards again talked to her hus- 
band in regard to same. She further testified, on cross-examination, that at the 
time she signed the application she did not send for her husband to come down to 
her office and sign same because Thurman, defendant’s agent, said “it would be all 
right.” When plaintiff signed the application defendant’s agent placed a cross-mark 
beside the signature to indicate to the defendant company that the application was 
not signed by the applicant. Before the application for the insurance was taken, 
the agent Thurman wrote defendant, according to both his own testimony and that 
of plaintiff, to ascertain whether or not it was all right for plaintiff to take out 
the insurance without her husband’s knowledge. The agent further testified that 
the company agreed that it would be all right. The policy was mailed to the in- 
sured, but went to plaintiff's box, and there is some evidence that the insured saw 
and had possession of the policy; that he brought the policy from the post office 
to plaintiff's office, and it was thereafter kept in plaintiff’s office and in her posses- 
sion. She paid al! the premiums thereon. There was also evidence pro and con 
as to whether or not the insured was addicted to the use of intoxicating liquor. 

Defendant contends that, because the application was not signed by the insured 
and was signed by plaintiff without the knowledge or consent of the insured (which 
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is denied), the policy was void ab initio. This contention cannot be upheld on the 
facts. The application was signed by plaintiff, but her husband had consented 
thereto; also defendant company knew it was so signed and issued the policy 
which was thereafter apparently accepted by the insured. The premiums were 
paid by plaintiff until her husband’s death and accepted by defendant company. 
There is no evidence of any fraud or deceit. Under such circumstances we think 
there was clearly a question for the jury as to the making of a valid insurance con- 
tract, at least in so far as the signing of the application by plaintiff is in question. 
Section 5736, R. S. Mo. 1929 (Mo. St. Ann. § 5736, p. 4382) ; Judson v. Walker, 155 
Mo. 166, loc. cit. 184, 55 S. W. 1083. Had the evidence conclusively shown that 
the insurance was taken out and the policy issued without the consent or knowledge 
of the insured, the policy would most surely have been void as a matter of law. 
14 R. C. L. § 64, p. 889; 32 C. J. 1104; Prudential Ins. Co. v. Cummins’ Adm’r 
(Ky.) 44 S. W. 431; Sullivan v. Metropolitan Life Ins. Co., 174 Mass. 467, 54 N. 
E. 879, 75 Am. St. Rep. 365; 56 L. R. A. 585, note. But under the evidence we 
think it was a question for the jury, and the demurrer was properly overruled. 

[3] It is charged that the trial court erred in giving plaintiff’s instruction No. 
1, for the reason that it directed a verdict for plaintiff, purported to cover the 
whole case, and yet ignored the breach of warranty relative to deceased being ad- 
dicted to the use of intoxicating liquor, which was pleaded as a defense and as to 
which defendant offered substantial evidence. It is conceded the instruction ig- 
nores said defense and directs a verdict for plaintiff upon the finding of certain 
other facts. In addition to that, defendant offered and the court refused its in- 
struction No. 4—D, submitting that theory. Not only defendant's witnesses, but 
plaintiff herself, offered evidence tending to prove that the insured was addicted to 
the use of intoxicating liquor at the time the application was made. We think 
the issue was clearly in the case, and defendant was entitled to have his theory 
submitted to the jury. Walker v. Bianchi (Mo. Sup.) 276 S. W. 1044; Galbreath 
v. Carnes, 91 Mo. App. 512; St. Louis Union Packing Co. v. Mertens, 150 Mo. 
App. 583, 131 S. W. 354; Price v. Barnard, 70 Mo. App. 175; Hunter v. Anthony, 
209 Mo. App. 1, 236 S. W. 412. In this connection, of course, plaintiff also had 
the right to have submitted the issue of waiver or estoppel as to which there was 
some evidence. 

Other alleged errors we do not consider material, but for the reasons set forth 
above the cause should be reversed and remanded. It is so ordered. 

Allen, P. J., and Smith, J., concur. 


KINGSLAND v. MISSOURI STATE LIFE INS. CO. No. 17933. 
Kansas City Court of Appeals. Missouri. Dec. 4, 1933 
Rehearing Denied Jan. 8, 1934. 

66 Southwestern Reporter (2d) 959. 

1. INSURANCE. ; 
Where insurance contract is ambiguous, insured is entitled to interpretation 

most favorable to him. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. . 

Where provision in insurance contract is susceptible of two meanings, mean- 
ing most favorable to insured must be accepted. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. i 
Cancellation of insurance contract, to defeat liability thereon, must be made 

before liability attaches. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

4. INSURANCE. ‘ . 
Insurer by its conduct may waive defense under policy otherwise available. 
(For other cases, see Insurance, Dec. Dig. § 388[3].) 

5. INSURANCE. s ahi 
Act of insurer in calling for proof of loss under group life insurance policy 
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does not constitute waiver of defense where facts relied on are disclosed by proof 
of loss. 

(For other cases, see insurance, Dec. Dig. § 396[1].) 
8. INSURANCE. 

Cause of action cannot be based on insurance contract after complete ter- 
mination thereof, which could not have been stated as cause of action while con- 
tract was in force. 


(For other cases, see Insurance, Dec. Dig. § 236.) 


9, INSURANCE. 

Under group life policy requiring six months’ period of totai and permanent 
disability before insured employee is entitled to stipulated indemnity, insurer, 
where policy was terminated by employer less than four months after injury 
giving rise to claimed disability, held not liable. 


(For other cases, see Insurance, Dec. Dig. § 236.) 


Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

Action by Earl W. Kingsland against the Missouri State Life Insurance 
Company. From a judgment in favor of the defendant, the plaintiff appeals. 

Judgment affirmed. 

Crawford & Harlan, of Sedalia, for appellant. 

Allen May and Harold D. Knight, both of St. Louis, and Montgomery, Mar- 
tin & Montgomery, of Sedalia, for respondent. 

Suan, Presiding Judge. 

This action by Earl W. Kingsland, plaintiff, against Missouri State Life 
Insurance Company, defendant, is based upon a group insurance policy. 

The policy in question was issued to the Missouri Pacific Railroad Company, 
insuring under its provisions the lives of the employees of said railroad and 
further provided for insurance coverage designated as, “Total Permanent Dis- 
ability Benefits.” 

The plaintiff’s petition is a plain and concise statement of facts of his cause 
of action. The defendant answers by setting up provisions: of the policy and an 
allegation of fact upon which it denies liability. 

The fact so set up, being an allegation, that the policy by act of the empleyer 
of plaintiff had terminated on October 3, 1931, and that by reason of said ter- 
mination no liabflity existed. 

Plaintiff in reply admits the allegation in first and second paragraphs of 
defendant’s answer and admits to the third paragraph, with exceptions, that will 
be more clearly set forth in the opinion. 

After pleadings were thus made up, the defendant filed a motion for judgment 
on the pleadings, the same was taken up, considered by the court, and the issue 
was resolved by the court in favor of the defendant and judgment rendered for 
defendant. From this judgment, plaintiff has duly appealed. 

Under the pleadings, it stands admitted that the policy was issued about 
October 1, 1927; that it had been terminated by the act of the employer on 
October 3, 1931, at midnight; that the plaintiff on June 19, 1931, while an employee, 
received an injury from which he became totally and permanently disabled; and 
that the policy was at that time in full force and effect. It is further admitted 
that plaintiff at that time had not reached the age of sixty years; that plaintiff's 
total and permanent disability was directly due to the injury; that the same had 
existed for a period of six months or more before the filing of this suit; and 
that the plaintiff had submitted to defendant due proof after six months of total 
and permanent disability. ; 

The solution of the question presented involves an interpretation of the “Total 
Permanent Disability Benefits” clause set forth in defendant’s answer. The said 
clause is as follows: 

“Total and Permanent Disability Benefits—If an employee insured under this 
policy shall furnish this company with due proof that before having attained the 
age of 60 years, he or she has become totally and permanently disabled by bodily 
injury or disease, and that he or she is then, and _ will be at all times thereafter, 
wholly prevented thereby from engaging in any gainful occupation, and that he or 
she has been so permanently and totally disabled for a period of six months, the 
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company will immediately pay to such insured in full settlement of all obligations 
hereunder as to such insured’s life, the amount of insurance in force hereunder on 
such insured at the time of the approval by the company of the proof as afore- 
said.” (Italics ours.) 

The questions presented herein are indicated by our italics above. 

As the policy terminated by the act of the. employer less than four months 
after the injury, it follows that no total and permanent disability of six months’ 
duration existed at the time the policy was so terminated. 

The plaintiff in his reply presents that the policy issued to his employer does 
not exclusively govern plaintiff’s rights, for the alleged reason that the defendant 
had issued and delivered to plaintiff a certificate of insurance, which was based 
upon the group insurance provided for in the policy issued to his employee. It is 
further contended by plaintiff that, by reason of the issuance of the above alleged 
certificate of insurance to him, the termination of the policy issued to the 
employer did not affect his rights based upon his injury occurring in June, when 
the policy’ secured for his benefit was in fuli force and effect. If such a certificate 
of insurance was issued to this plaintiff, then it became the duty to plead thereon. 
There should have been some allegation as to the terms and conditions of such 
certificate that changed or altered the conditions of the policy sued on in this 
case, or better still, if plaintiff had sued on the alleged certificate of insurance, 
which he says was issued to him. As the matter stands in the pleading, there is 
nothing shown that gave to the trial court or that gives to this court any oppor- 


tunity to ascertain whether said certificate gave to the plaintiff any right other 
than that expressed in the policy sued upon. 


There is nothing in the pleading that points to any exception to the general 
tule. We must assume that the usual course of notifying employees, that group 
insurance had been taken out, was followed. Gallagher v. Simmons Hardware Co., 
214 Mo. App. 111, 258 S. W. 16. 

Under the state of pleadings in this case, we must look to the terms of the 


policy issued to the employer. There is no allegation in the plaintiff’s petition that 
permits us to look elsewhere. 


[1-4] To the solution of the issue herein, there are several principles which 
must be followed that present such prime law that citation of authority becomes 
unnecessary. There are principles suggested in the plaintiff's brief and, as applicable 
to this case, we would state them as follows: If a contract of insurance has any 
ambiguity, the insured is entitled to interpretation most favorable to him. If the 
language of an insurance contract is susceptible of two meanings, that meaning 
most favorable to insured must be given. To defeat liability on an insurance 
contract, there must be cancellation made before the liability attaches. An insurer 
by its conduct may waive the right on a defense that would otherwise avail. 

The issues in this case must be determined with full weight and credit being 
given to the above principles. 

[5] As a claim of waiver, presented by the appealing plaintiff, we conclude 
there is no waiver shown. Proof of loss being called for does not constitute 


waiver, in that the proof when made discloses the fact upon which the defense is 
hased. 


The contract of insurance sued upon is a term contract, effective for a certain 
period of time, to wit, from October 1, 1927, to October 3, 1931. From the 
admissions in the pleadings, the only insurance provided for, other than the six 
months’ total disability, is the death of employee. In other words, we must con- 
clude that no accident insurance other than the six months’ total disability is 
provided for in the contract; that being true, there is nothing from which we 
can conclude that the provisions set out in the benefit clause are in conflict with 
any other provision in the policy whereby we might be called upon to give inter- 
pretation to the end of harmonizing. We are, therefore, compelled to give inter- 
pretation to the contract as one between the plaintiff's employer and the defend- 
ant, and to give to the plaintiff no greater rights than that expressed alone by the 
clause of the contract under which he has brought his action. There is no power 
vested in this court to make a different contract than is expressed in the clause 
in issue, nor do we have power to alter or change the meaning clearly expressed 
by the words and phrases of the clause. If the clause be plain and unequivocal in 
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its terms, it must stand and must prevail despite any inclination of the court to 
relieve an unfortunate situation. 

The clause of the policy under consideration, we conclude, is clear and 
unambiguous and susceptible to no double meaning when each word is given its 
ordinary meaning. Again, there appears no expression or hidden meaning nor any 
clauses that conflict one with the other. The contract, therefore, will have to be 
interpreted in full accordance with the plain words used and, if the language is 
clearly to the effect that it shows the facts, as stated in plaintiff’s petition, do 
not attach liability on defendant prior to the termination of the policy, then the 
judgment of the lower court must be sustained. 

[6] The contract in issue is one between two parties for the benefit of third 
parties, of which class the plaintiff is one. No doubt exists as to the plaintiff’s 
right to sue, but the rule in such cases is: “One who sues on a contract made for 
his benefit must accept the contract as it was made.” 13 C. J. 712, par. 819. 

[7-9] After October 3, 1931, there was no contractual relation existing 
between the defendant and plaintiff’s employer. As to that date, October 3, 1931, 
when by the act of the employer the contract terminated, there is not pleaded the 
existence of any fact which can be concluded to be an existing obligation unper- 
formed by the defendant herein prior to termination. In other words, no existing 
fact is stated in the petition that would have constituted a cause of action against 
defendant, at the time the emploer terminated the contract .with the defendant. 

The exact issue in this cause had phases de nevo No ease is cited in the 
briefs, and we find no case wherein our courts have interpreted as to the pro- 
visions of the clause of the contract upon which this suit is predicated. While 
the point we next present as our conclusion is not definitely raised in the briefs 
in this case, still, it becomes our duty in matter of pleadings to sustain the judg- 
ment of a trial court, if for any reason shown it should be sustained. Our con- 
clusion is that no cause of action can be stated based upon a contract after it is 
completely terminated, which could not have been stated as a cause of action on 
that contract in the lifetime of that contract. 

We conclude, further, that the court was correct in giving the judgment in 
this case, for the reason that the condition precedent to liability is plainly and 
unequivocally to the effect that no recovery can be had, unless six months’ total 
disability had existed prior to the contract having been terminated by the act of 
the employer. 

The counsel of the defendant has presented theories and cited authorities 
bearing directly and indirectly on the issue herein, which we do not discuss, because 
we feel that the issue as presented can be determined on those prime principles of 
law and procedure that we have herein laid down as premises to our conclusions. 

Judgment is affirmed. All concur. 


BEDWELL v. CAPITAL MUT. ASS’N OF JEFFERSON CITY. No. 17908. 
Kansas City Court of Appeals. Missouri. Dec. 4, 1933. 
Rehearing Denied Jan. 8, 1934. 
66 Southwestern Reporter (2d) 962. 
2. INSURANCE. 

Beneficiary suing on insurance certificate was not required to surrender cer- 
tificate or plead that she had done so, where insurer was resisting payment and 
denying liability. 

(For other cases, see Insurance, Dec. Dig. § 807.) 

4. INSURANCE. 

In action on insurance certificate, insurer waived right to object to directed 
verdict for plaintiff on ground that certificate was not canceled or surrendered by 
contesting liability under certificate. 

(For other cases, see Insurance, Dec. Dig. § 807.) 

5. INSURANCE. 

Beneficiary suing on insurance certificate established prima facie case, where 
certificate was introduced in evidence and insured’s death was admitted in 
answer. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

6. INSURANCE. 
In action on insurance certificate, introduction of certificate in evidence placea 
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burden on defendant to show that insured, at time of death, was not member in 
good standing, since certificate was proof of good standing at time when issued, 
and good standing was presumed to continue until contrary was shown. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

7. INSURANCE. 

Beneficiary suing on insurance certificate held not required to show proof of 
death of insured, where insurer denied liability on other grounds. 

(For other cases, see Insurance, Dec. Dig. § 789[2].) 

INSURANCE. 

Where beneficiary introduced certificate and evidence that last assessment was 
paid during life of insured, insurer admitted death on certain date, and necessity 
for proof was waived, beneficiary established prima facie case entitling her to di- 
rected verdict, in absence of contradictory evidence. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Cole County ; Nike G. Sevier, Judge. 

“Not to be reported in State Reports.” 

Action by Edna Bedwell against the Capital Mutual Association of Sulit 
City. Judgment for plaintiff, and, after unsuccessful motion for new trial, defend- 
ant appeals. 

Judgment affirmed. 

Blair & Blair, of Jefferson City, for appellant. 

L. H. Cook and Ira H. Lohman, both of Jefferson City, for respondent. 

CAMPBELL, Commissioner. 

This is a suit brought in the circuit court of Cole county by the plaintiff, Edna 
Bedwell, respondent herein, on a benefit certificate for the sum of $1,000 issued by 
the defendant Capital Mutual Association of Jefferson City, Mo., the appellant 
herein, on the 9th day of February, 1924, to one Elonzo Bedwell, in which plain- 
tiff was named as the beneficiary. 

The petition alleged that the defendant is, and was at all times mentioned, a 
corporation duly organized under the laws of Missouri and authorized to transact 
a general insurance business and to issue policies of insurance upon the lives of 
its members; that, on the 9th day of February, 1924, Elonzo Bedwell, then the 
husband of plaintiff, became a member of the defendant, and that there was issued 
to him a graduating membership certificate by the terms of which the defendant 
agreed to pay to plaintiff, the beneficiary named therein, the sum of $250 if death 
of the said Elonzo Bedwell should occur within twelve months, $350 if within the 
next succeeding twelve months, and $125 additional for each year thereafter the 
assured might live until a maximum benefit of $1,000 should be reached; that 
Elonzo Bedwell died on the 9th day of April, 1931, and that due proof of his death 
was furnished the defendant, and that the defendant has failed and refused to pay 
the plaintiff the amount due her under said policy; that, at the time of the death 
of Elonzo Bedwell, he was a member in good standing in said company, and that 
he had paid all of the assessments made against him and had complied with all the 
legal by-laws as provided in said certificate; that, by reason of the death of Elonzo 
Bedwell on April 9, 1931, there became due the plaintiff from the defendant under 
the terms of said policy the sum of $1,000, and that defendant had failed and re- 
fused to pay the same, even after demand therefor. The prayer of the petition was 
for judgment for said sum, with 6 per cent. annual interest thereon from the filing 
of the suit. The benefit certificate sued upon was attached to and filed as an ex- 
hibit with the petition. 

The defendant hy its answer admitted that it was an insurance corporation 
under the laws of Missouri, with its principal office at Jefferson City, Mo., and 
denied that it was authorized to transact a general insurance business, but alleged 
that it was a mutual benefit society on the assessment plan under article 3, chapter 
37, Revised Statutes 1929 (sectinos 5745-5758 [Mo. St. Ann. §§ 5745-5758, p. 
4398|), laws of Missouri, with a constitution, articles of agreement, and by-laws; 
that its membership was divided into units of 1,000 certificate holders each; that, 
each unit was subject to assessment upon the death of a certificate holder therein; 
that a pro rata assessment was made upon each surviving certificate holder in said 
unit and notice thereof given to such holder; that such assessment became due 
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within fifteen days after said nottice; that funds for payment of claims for bene- 
fits of deceased certificate holders were realized in such manner. If any surviving 
certificate holder failed to pay his assessment, his certificate was suspended at the 
end of fifteen days, and such suspended certificate holder was entitled to be rein- 
stated within thirty days from the notice upon payment of all assessments; if not 
so reinstated, said certificate became void. ; 

The answer further sets out that Elonzo Bedwell, on the 9th day of February, 
1924, made application for membership in the association, and that said application 
was approved. It admits that Elonzo Bedwell on said date became a member of 
defendant association, and that a graduating membership certificate was issued 
to him. It avers that it was expressly stated therein that the application of Elonzo 
Bedwell and the by-laws then in force or thereafter enacted were to be taken and 
construed as a part of the contract of insurance, by the terms of which certificate 
the defendant, in consideration of the application of said Elonzo Bedwell, his obe- 
dience to its by-laws, and the timely payment of assessments under the rules set 
forth in his application and the aforesaid by-laws, agreed, upon satisfactory proof 
of the death of said Elonzo Bedwell, to pay to the beneficiary named in the same 
a cash sum to be graduated as charged in the petition. 

The answer admitted the death of Elonzo Bedwell on April 9, 1931 and that 
it had refused to pay any sum alleged to be due thereunder, asserting that no 
proof of death of said Elonzo Bedwell had been furnished. It pleaded the by-laws 
of defendant, and alleged that Elonzo Bedwell was not in good standing as a mem- 
ber of defendant at the time of his death by reason of his failure to pay assessments 
as made and within the time required by such by-laws; that his certificate had 
lapsed by reason of nonpayment of assessments, and had been reinstated, and, 
by proper averments, sought to impeach and avoid such reinstatement as having 
been fraudulently obtained and of no effect. It further denied generally all alle- 
gations of the petition not denied in the answer. 

The defendant also filed an affidavit denying its authority to transact general 
insurance business, but alleged that it was incorporated as a mutual society on the 
assessment plan under the laws of Missouri, with authority only to issue certificates 
of insurance providing payment of benefits upon the death of the insured derived 
from assessments made and collected upon other certificates of like character in 
the same unit of membership with the deceased member. The affidavit thus made 
did not include a denial of the execution or issuance of the policy or certificate 
described in the petition upon which the suit is based. It did not deny that it was 
a corporation under the laws of Missouri but, upon the’ other hand, alleged 
that it was a corporation. 

To the defendant’s answer, the plaintiff made reply, denying all new matter 
contained therein, and averred that defendant had waived any defense based on 
plaintiff's failure to furnish proofs of death of said Elonzo Bedwell. 

Defendant failed to challenge the sufficiency of the petition by demurrer or 
otherwise upon the trial. 

Upon the trial before jury, the death of the assured on date of April 9, 1931, 
being admitted in the answer, the plaintiff introduced the certificate or policy an- 
nexed to the petition and sued upon, made proof of the death of the assured to 
the defendant and payment of the last assessment, and rested. Thereupon the 
defendant requested an instruction in the nature of a demurrer to the case thus 
made by the plaintiff, which was refused by the court. Defendant offered no 
evidence, but stood upon its demurrer. The court thereupon gave, at plaintiff’s 
request, an instruction directing a verdict for plaintiff upon the certificate sued 
upon in the sum of $1,000, with interest at 6 per cent. per annum since the filing of 
the suit. The jury thereupon returned the verdict in accordance with said instruc- 
tion for plaintiff in the sum of $1,050 against the defendant, and judgment was 
thereupon, at the February term, 1933, of the court, rendered in favor of plaintiff 
in the said sum of $1,050. From an unsuccessful motion for new trial, the defend- 
ant prosecutes this appeal. 

Opinion. 

1. The defendant upon this appeal challenges the sufficiency of the petition in 
stating a cause of action, asserting that it fails to allege specifically or generally 
that all of the conditions of the certificate sued upon have been duly performed by 
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plaintiff and by Elonzo Bedwell, the insured, or other persons whose duty it was 
to make such performance, and upon the further grounds that it failed to state 
that plaintiff had surrendered or offered to surrender the certificate in suit. 

[1-3] No demurrer was filed to the petition or other objection made thereto 
upon the trial. Neither was any objection made to the introduction of the certifi- 
cate. On the other hand, when the same was offered in evidence, the defendant's 
counsel stated that there was no objection to its admission. The sufficiency of 
the petition is to be determined under the rules obtaining after verdict and judg- 
ment; it being held that, although formal averments are omitted from the petition 
all matters will be allowed in aid thereof as intended by the pleader which may be 
implied by a reasonable construction of the pleadings. Hurst v. Ash Grove, 96 
Mo. 168, 9 S. W. 631; Grove v. Kansas City, 75 Mo. 672; Lycett v. Wolff. 45 M 
App. 489; Munchow v. Munchow, 96 Mo. App. 553, 70 S. W. 386; State ex rel. y 
Reynolds, 137 Mo. App. loc. cit. 265, 117 S. W. 653; Wicecarver v. Insurance Co 
137 Mo. App. loc. cit. 255 to 257, 117 S. W. 698. 

The petition does allege the issuance of the certificate and that, at the time 
of his death, the insured was a member in good standing of defendant association, 
that he had paid all assessmets, and had complied with all the legal by-laws of 
defendant, and that due proof of death had been made to the defendant. These 
were all the conditions required of plaintiff to be met. She was not required to 
cancel and surrender her certificate when resistance of payment thereof was 
heing made and liability thereunder being denied, and therefore was not required 
to plead that she had canceled or surrendered it or offered so to do. She was not 
required to do a vain thing. The allegations of the petition herein are substantially 
the same as those in the petition in the case of Mayhew v. Mutual Life of Illinois, 
217 Mo. App. 429, 266 S. W. 1001. In that case, the petition was held to be suffic- 
ient in the appellate court. Likewise the petition in this case is held good in thi 
court. 


2. It is further contended by defendant that the trial court erred in refusing 
its request for a directed verdict in its favor under plaintiff’s evidence at the 
close of the case, and also that the court erred in giving an instruction at plain- 
tiff’s request directing a verdict for the plaintiff. These two assignments may be 
considered together. The contentions seem to be based upon the absence of the 
application of Elonzo Bedwell, the insured, for membership in defendant associa- 
tion and of the by-laws of the defendant from plaintiff’s evidence in her case as 
made and upon her further failure to prove that she had surrendered or offered 
to surrender the certificate in suit. 

[4] 3. That the plaintiff failed to prove a surrender of the policy or certificate 
or an offer so to do and that such showing was necessary to her suit can hardly 
be available to defendant as a defense herein, considering its attitude in denying 
liability for the payment of the benefits under the certificate. It denied any lia- 
bility under the policy, asserting that no proofs of death of Elonzo Bedwell had 
been submitted to it, and that the said Elonzo Bedwell was not a member of the 
association in good standing at the date of his death. It would not be considered 
a reasonable construction of the certificate herein which promised to pay upon 
its cancellation and surrender that the plaintiff should be required to cancel and 
surrender while defendant was refusing its payment. The defendant by contesting 
liability has waived any right to make any such objection. Mulroy v. Supreme 
Lodge, 28 Mo. App. 463. However, the certificate has been surrendered in court 
in an action upon it. Such contention in this regard must therefore be ruled 
against the defendant. Mulroy v. Supreme Lodge, supra. 

[5] + It was not necessary to plaintiff's case that she should have introduced 
the application of the assured or the by-laws of the defendant. The application, 
however, appeared upon the reverse side of the certificate. Whatever the 
rule in other jurisdictions, it has long been held in Missouri that the introduction 
in evidence of a certificate of insurance together with evidence or admissions 
of the death of the insured makes a prima facie case. Bange v. Supreme Council, 
179 Mo. App. loc. cit. 38, 161 S. W. 652; Keily v. K. of F. M., 179 Mo. App. 
loc. cit. 615, 162 S. W. 682; Gruwell v. Knights & Ladies of Security, 126 Mo. 
App. 496, 104 S. W. 884; Stewart v. Supreme Council, 36 Mo. App. 319; Mulroy 
v. Supreme Lodge, supra; Chadwick v. Triple Alliance, 56 Mo. App. 463; 
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Cummings v. Woodmen of the World, 170 Mo. App. loc. cit. 199, 155 S. W. 488. 


In this case, the certificate was introduced in evidence; and the assured’s death 
on the 9th day of April, 1931, was admitted in the answer. 


[6] 5. While the burden may be upon the plaintiff to show that the assured 
was a member of defendant in good standing at the time of his decease—that is, 
that the statements in his applicagion were true and that he had obeyed the by- 
laws of the association and paid all assessments and done all things required to 
make him in good standing—yet the certificate furnishes proof of such good 
standing at the time when issued; and such good standing is presumed to continue 
until the contrary is shown. It follows then that, by the certificate as put in 
evidence, the burden is upon the defendant to show, if such be the case, that 
at the time of his death the member had lost his good standing. Bange v. 
Supreme Council, supra; Mulroy vy. Supreme Lodge, supra; Stewart v. Supreme 
Council, supra; Gruwell v. Knights & Ladies of Security, supra; Keily v. K. of 
F. M., supra; Cummings vy. Woodmen of the World, supra. 


6. It is therefore incumbent upon the defendant to plead and prove any 
fense by which it is designed to meet or overrule the prima facie case made. 
If the defendant relies upon some material misstatement in the application, it 
hecomes its duty both to plead such misstatement and make proof of the same. 
Likewise, if reliance is had upon the violation of or failure to observe some 
by-law by the assured by which the policy or certificate is rendered void and the 
assured’s good standing is terminated, it becomes both its duty to plead such 
by-law and its violation or nonobservance and to make proof thereof. In this 
case, the defendant did plead the by-laws, and did allege the violation thereof by 
the assured, and that by reason thereof his certificate had become void and he 
had ceased to be a member in good standing, but failed to meet the burden of 
proof upon it to establish such facts by proof thereof, if such facts existed. 
The plaintiff was not required to destroy her prima facie case as made by proof 
f the same; for such were matters of defense relied upon by defendant; and, 
if defendant desired the benefit of the same, it was for it to make the proof. 
The defendant’s contention that the court erred in refusing its instruction for a 
directed verdict must be overruled, as likewise must be its contention that the 
court erred in giving an instruction directing a verdict for the plaintiff. 

[7] 7. It is further contended by defendant that plaintiff was not entitled to 
recover by reason. of her failure to furnish proofs of death. This contention is 
not open to defendant, for the reason that it denied liability under the policy 
on other grounds. It asserted that the insured was not a member of the association 
in good standing at the time of his death. In view of such denial of liability, it 
is not essential, in any event, to plaintiff's case to show that such proofs had 
been made. Cullen v. Insurance Co., 126 Mo. App. 412, 104 S. W. 117; United 
Zinc Cos. v. Accident Assur. Corp., 144 Mo. App. 380, 128 S. W. 836; Walker v. 
Knights of Maccabees, 177 Mo. App. 50, 163, S. W. 274; Keeton v. National 
Union, 178 Mo. App. loc. cit. 308, 165 S. W. 1107; Fisher v. K. & L. of H., 
19) Mo. App. loc. cit. 614 to 615, 176 S. W. 269. 


[8] 8. That defendant was a corporation organized under the laws of Missouri 
and authorized to do an insurance business upon the lives of persons in some 
form was admitted by the answer. The certificate of insurance in which plaintiff 
was named as beneficiary was introduced in evidence; the defendant at the time 
announcing that it had no objection thereto. It cannot now reverse position 
and be heard to impeach said certificate as not genuine or to contend that it 
should not have been admitted without other or further proof or that it is 
different from what it purports to be. The death of the assured, Elonzo Bedwell, 
n the 9th day of April, 1931, was admitted in the answer. The date of the death 
fixed the benefit value of the certificate according to its terms appearing on 
the face thereof at $1,000, which value the defendant, according to the terms of 
said certificate on the face thereof, agreed to pay. The answer, by denying 
liability on the ground, among others, that the assured was not a member in good 
standing of its association at the date of his death, waived any necessity for 
evidence of proofs of notice of the death of the assured, although evidence that 


notice and proofs thereof were made to defendant was introduced upon the trial. 


dk 
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Evidence of the payment of the last assessment upon said certificate during the 
life of the assured was made. 

[9] Such was sufficient to make a prima facie case for plaintiff, and, in the 
absence of any evidence contradicting it, was sufficient to entitle her to a sub- 
mission and a directed verdict. It is not necessary in this case for the support 
of the judgment below that it be held that, by defendant’s failure to verify its 
answer, the allegations of plaintiff's petition are to be taken as confessed and 
that plaintiff's cause of action was thereby confessed; for the case, as made 
below, does not rest upon such confession. It was completely made out by the 
evidence offered by plaintiff in support of her petition and by admissions and 
other allegations in defendant’s answer. 

It therefore becomes unnecessary to consider whether defendant by the failure 
to verify its answer confessed the allegations of plaintiff's case or other assign- 
ments in the brief related thereto. What has been said disposes of all questions 


raised upon this appeal. The judgment of the court below should be and is 
affirmed. 


Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Reynolds, C., is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur. 


FORCK v. PRUDENTIAL INS. CO. OF AMERICA. No. 17906. 
Kansas City Court of Appeals. Missouri. Dec. 4, 1933. 
Rehearing Denied Jan. 8, 1934. 
66 Southwestern Reporter (2d) 983. 
5 INSURANCE. 

Plaintiff, named beneficiary in application for life policy, held not entitled to 
recover after death of applicant for insurer’s alleged negligence in failing to issue 
policy, since any duty owing by insurer was to applicant. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

Appeal from Circuit Court, Cole County; Nike G. Sevier, Judge. 

Action _by Helen Forck against the Prudential Insurance Company of 
America. From an order granting defendant’s motion for new trial, after judg- 
ment for plaintiff, plaintiff appeals. 

Affirmed. 

H. P. Lauf and Lewis H. Cook, both of Jefferson City, for appellant. 

James T. Blair, Jr., of Jefferson City, Walter R. Mayne, of St. Louis, Blair 
& Blair, of Jefferson City, and Fordyce, White, Mayne & Williams of St. Louis, 
for respondent. 

CAMPBELL, Commissioner. 


Plaintiff's petition alleges that the defendant is a corporation organized under 
the law of New Jersey and authorized to transact a life insurance business within 
the state of Missouri; that on April 18, 1931, her husband, Ben Forck, applied 
to the defendant for a policy of insurance “together with other employees of the 
Lee Jordan Lumber Company, a corporation, of Jefferson City, Missouri,” for 
what is known as a group insurance pdlicy in the sum of $2,000 and designated 
plaintiff as the beneficiary in the policy to be issued; that at the time the 
application was made, the premium required by the defendant was paid to it; 
that it thereupon became and was the duty of the defendant to either issue the 
policy applied for to the said Ben Forck or reject the application within a 
reasonable time and to notify the applicant thereof; that defendant, in violation 
of its said duty, wrongfully failed, neglected, and refused to issue said policy of 
insurance to the said Ben Forck, and failed and neglected to reject said applica- 
tion and notify the said Ben Forck thereof within a reasonable time, and _that 
said application was pending with the defendant company at the time of the 
death of Ben Forck which occurred on May 23, 1931; that defendant did not 
return or offer to return the premium which it received. Judgment is prayed in 
the sum of $2,000, the amount of damages alleged. 

The cause was tried and plaintiff had a verdict and judgment in the sum of 
$2,000. The defendant filed motion for new trial which the court sustained upon 
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the ground that plaintiff’s petition did not state facts sufficient to constitute a 
cause of action. 

Courts have said that a life insurance company, receiving an application for 
life insurance, is in duty bound to act with reasonable diligence in accepting or 
rejecting it, and that failure to do so is a tort for which it is liable in damages. 
Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. (N. 8S.) 
25; De Ford v. New York Life Insurance Company, 75 Colo. 146, 224 P. 1049; 
Strand v. Bankers’ Life Insurance Company, 115 Neb. 357, 213 N. W. 349; 
Metropolitan Life Insurance Company v. Brady (Ind. App.) 174 N. E. 99, 101; 
Security Insurance Company v. Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 
444; Fox v. Volunteer State Life Insurance Company, 185 N. C. 121, 116 S. E. 
26; Columbian National Life Ins. Co. v. Lemmons, 96 Okl. 228, 222 P. 255; 
Dyer v. Life Ins. Co., 132 Wash. 378, 232 P. 346; American Life Insurance Com- 
pany v. Nabors (Tex. Civ. App.) 48 S.W.(2d) 459. 

The following authorities hold that an application for life insurance is a 
mere proposal and that the life insurance company receiving an application is not 
required to accept or reject it or to notify the applicant that his application has 
been accepted or rejected; that in event the premium accompanied the application, 
the company is liable for a return of the premium if it fails to accept the 
application within a reasonable time: Savage v. Insurance Company, 154 Miss. 
89, 121 So. 487; Metropolitan Life Ins. Co. v. Brady (Ind. App.) 174 N. E. 99, 
102; National Union Fire Insurance Company v. School District, 122 Ark. 179, 
182 S. W. 547, L. R. A. 1916D, 238; Butterfield v. Springfield Life Insurance 
Company, 128 Kan. 510, 278 P. 733; Giddings v. Northwestern Mutual Life 


Insurance Company, 102 U. S. 108, 111, 26 L. Ed. 92; Thornton v. National 
Council, 110 W. Va. 412, 158 S. E. 507. 


But plaintiff is not in position to have determined the question as to whether 
or not the alleged failure of defendant was a breach of duty rendering it liable 


in damages. The duty, if any, was owing to the applicant, Ben Forck, and not to 
the plaintiff. 


[1] Negligence is a positive wrong, a breach of duty, and no person may 
recover damages because of the wrong save the one to whom the duty was owing. 

The case of Duffie vy. Bankers’ Life Ass’n of Des Moines, 160 Iowa, 19, 139 
N. W. 1087, 46 L. R. A. (N. S.) 25, has been cited with approval many times. 
In that case, Joseph M. Duffie on April 8, 1911, applied to the defendant therein 
for insurance upon his life, naming his wife as beneficiary in the policy applied 
for. The applicant, Duffie, died on July 9, 1911. The insurance company did 
not accept or reject the application during the life of the applicant. After 
the death of the applicant, his widow brought suit to recover damages for the 
alleged negligent failure of the insurance company to accept or reject the 
application. The administratrix of the decedent intervened and was made a party 
defendant. The court held that plaintiff had no cause of action for the reason 
“there was no contract, and the negligence, if any, was that of failing to discharge 
a duty owing the deceased”; that the injury was to the applicant; and that his 
legal representative could maintain action for resulting damages. 
_ It is apparent that the great weight of authority is to the effect that an 
insurance company does not owe any duty to the person designated as beneficiary 
in an application for life insurance. 

We hold that the defendant in this case, upon the pleaded facts, did not 
owe any duty to plaintiff and hence she may not have determined the question 
as to whether or not the defendant was owing duty to her husband to accept or 
reject his application. We shall not discuss the question as to whether or not 
it was the duty of defendant to accept or reject the application within a 
reasonable time, nor shall we discuss the question as to whether or not a cause 
of action accrued to Ben Forck in his lifetime. Neither will we determine the 
question as to whether or not the cause of action, if any, survived to his legal 
representative for the reason that such questions are not presented in the record. 

Plaintiff argues that an executor or administrator may sue in his own name 
and not necessarily in his official capacity. The record does not disclose that 


plaintiff is the legal representative of her deceased husband. Therefore there 
is no basis for the contention. 
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(2, 3] The plaintiff insists that the defect, if any, in parties plaintiff appear 
on the face of the petition and was waived by the failure of the defendant 
to raise the question by special demurrer. A mere defect in parties plaintiff must 
be raised by special demurrer or it is waived. The question is not one cf a 
mere defect in parties plaintiff, but a total failure of the petition to shi 
right of action in plaintiff. 

[4] It is settled law that a petition failing to state facts showing a cause 
of action against the defendant or failing to show that the plaintiff has right 
in the action is insufficient. Gruender v. Frank, 267 Mo. 713, 186 S. W. 1004. 

[5] The petition is founded upon the theory that plaintiff was named as the 
beneficiary in the application and in virtue thereof was entitled to recover for 
an alleged negligent performance of a duty owing to her. We hold that the 
defendant was not owing a duty to her and she may not complain of a breach 
of duty, if any, owing by the insurance company to her husband. 

The order and judgment of the court sustaining the motion for new trial is 
affirmed. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The order and judgment of the court sustaining the motion for new trial is 
affirmed. 

All concur. 
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BERG v. EQUITABLE LIFE ASSUR. SOC. 
Municipal Court of City of New York, Borough of Brooklyn, Sixth District 
Dec. 29. 1933. 

269 New York Supplement 375. 

1. INSURANCE. 

Rule requiring construction of policy most strongly against insurer applies 
only where language used is ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Insured held entitled to benefits for total and permanent disability only for 
period subsequent to first three months of disability, where life policies made 
disability benefits effective and payable upon receipt of due proof of total and 
permanent disability and provided that disability should be deemed permanent after 
three months’ continuance. 










(For other cases, see Insurance, Dec. Dig. § 516.) 

Submission of controversy between Samuel J. Berg and the Equitable Life 
Assurance Society on agreed statement of facts. 

Judgment ordered for plaintiff in accordance with opinion. 

Carl Blank, of New York City, for plaintiff. 

Alexander & Green, of New York City, for defendant. 

SWEEDLER, Justice. 














This is an action for disability benefits under two policies of insurance issued 
hy the defendant on the life of the plaintiff. The parties have submitted their 
controversy upon an agreed statement of facts, the pertinent parts of which are 
as follows: “B. That on March 9th, 1933, plaintiff became totally disabled and 
such disability continued and became presumptive permanent disability on June 9th, 
1933, and such total and presumptive permanent disability continued and was exist- 
ing at the time of the institution of this action.” “E. That the only question for 
the Court to decide is, as to whether the plaintiff is entitled under the terms ot 
the policies to benefits for the full period of disability [three and one-half months], 
or only for the time accruing subsequent to the expiration of three months.” 

The determination of the question presented depends solely upon the mean- 
ing of the contracts of insurance. Each policy contains the following provisions: 
“If the insured hecomes wholly and permanently disabled * * * the Society will 
waive subsequent premiums and pay to the insured a disability-annuity of twenty 
dollars a month, subject to the terms and conditions contained on the third page 
hereof.” 
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On the third page it is provided: 

“(T) Disability benefits * * * shall be effective upon receipt of due proof 
* * * that the insured became totally and permanently disabled by bodily injury 
or disease, * * * in which event the Society will grant the following benefits: 

“(a) Waive payment of all premiums * * * falling due after the receipt of 
such proof and during the continuance of such total and permanent disability; and 

“(b) Pay to the insured a monthly disability-annuity as stated on the face 
hereof; the first payment to be payable upon receipt of due proof of such disability 
and subsequent payments monthly thereafter during the continuance of such total 
and permanent disability. 

“Disability shall be deemed to be total when it is of such an extent that the 
insured is prevented thereby from engaging in any occupation or performing any 
work for compensation of financial value, and such total disability shall be pre- 
sumed to be permanent when it is present and has existed continuously for not 
less than three months; and, further, the entire and irrecoverable loss of sight of 
both eyes, or the severance of both hands at or above the wrists, or of both feet 
at or above the ankles, or of one entire hand and one entire foot, will of them- 
selves be considered as total and permanent disability within the meaning of this 
provision.” 

According to the above-quoted provisions, it is clear that, in order for the 
plaintiff to be entitled to disability benefits, he must be totally and permanently 
disabled. Total disability, while it is temporary, does not create any liability on 
the company. At this point it is to be noted that the policies divide “total and 
permanent disability” into two classes. The entire and irrecoverable loss of sight, 
or the severance of both hands, etc., in and of themselves conclusively establish 
permanent total disability. Any other affliction, “when it is present and has existed 
continuously for not less than three months,” will be presumed to be permanent. 
The ailment from which plaintiff is and has been suffering (a fractured leg) 
clearly falls within the latter classification. It could not have become presumably 


ermanent until it had existed for three consecutive months. Until such time, 
I 


plaintiff could not submit due proof. The earliest date, therefore, upon which 


plaintiff became entitled to the payment of benefits was June 9, 1933, three months 
after the injury was sustained. 


[1, 2] This brings us to the point in issue. It is plaintiff's contention that, 
regardless of the necessity for the expiration of three months before he could 
claim benefits, once that period has elapsed and the presumptive permanency estab- 
lished, he became entitled to benefits from the date of actual commencement of 
the total disability. In support of his contention, he urges the general rule that 
policies of insurance are to be most strongly construed against the insurer. This 
rule, however, is applicable only where the meaning of the language used is ambig- 
uous. Marcus v. United States Casualty Co., 249 N. Y. 21, 24, 162 N. E. 571. It is 
not a rule with which to impose liability regardless of reasonableness. As stated 
by Crane, J., in Aldrich v. New York Life Ins. Co., 235 N. Y. 214, 224, 139 N. E. 
245, 248: “A construction which makes the contract fair and reasonable will be 
preferred to one which leads to harsh and unreasonable results.” 


It is true that there is no express provision that disability benefits are to begin 
at the end of the three months, but an analysis of the entire scheme of the policies 
leads to a necessary implication of such provision. They provide for henefits “if 
the insured become wholly and permanently disabled.” According to express 
provision, the injury from which plaintiff is suffering could become presumptively 
permanent only after three months have expired, and in that event the company 
undertakes, upon receipt of due proof, to waive subsequent premiums and to pay 
disability benefits. Reading these provisions “so as to make the scheme of the 
policy reasonable” (Bushey & Sons v. American Ins. Co., 237 N. Y. 24, 28, 142 N. 
E. 340, 341), they indicate an intention not to be liable for any payments during 
that three-month period. 

The construction adopted is in accordance with decisions in other cases. It 
has been held that, where disability ceased after the expiration of the designated 
period, no recovery can be had at all. Mackenzie y. Equitable Life Assurance Soc. 
of United States, 139 Misc. 288, 248 N. Y. S. 413, affirmed 140 Misc. 655, 656, 251 
N. Y. S. 528, 529. In affirming the judgment, the Appellate Term of the First 
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Department states: “The policy does not contemplate payment of benefits to the 

assured for temporary disability. The clause providing that ‘total disability shall 
be presumed to be permanent when it is present and has existed continuously for 
not less than three months’ was clearly intended to extend to the assured the bene- 
fits of the policy when doubt existed as to whether the disability was permanent. 
The plaintiff's admission that he had recovered from his diability at the time he 
presented his claim is, therefore, fatal to his cause of action.” Similarly, where dis- 
ability did not cease, no recovery was permitted for the three-month period. Perl- 

. man v. New York Life Ins. Co., 234 App. Div. 359, 254 N. Y. S. 646; Corbett v. 
Pheenix Mutual Life Ins. Co., 144 Misc. 872, 259 N. Y. S. 221. 


In the Perlman Case the policies likewise contained the provision that total 
disability would not become presumably permanent until it lasted for three con- 
secutive months. The company was willing to pay only such benefits as accrued 
after the expiration of that period. In upholding that contention, the court states 
(at page 361 of 234 App. Div., 254 N. Y. S. 646, 648): “Total disability did not in 
fact become presumably permanent until after it had lasted for three consecutive 
months. Defendant was not obligated to pay any benefits prior to * * * the date 
of receipt of due proof. * * * Plaintiff claims that the disability clause is ambigu- 
ous, and that the policies do not clearly state that disability payments commence 
only from the receipt of proof. We do not find any ambiguity; and, therefore, 
are not called upon to make a choice of interpretation. It would strain the terms 
of the policies to hold that defendant is obligated to pay disability benefits for the 
period of three months prior to the receipt of proof.” 


Plaintiff attempts to distinguish the cases cited upon the ground that there 
the clause read, “Beginning at the date of receipt of such proof of disability” the 
company will pay, etc., whereas in the case at bar the clause reads, “Disability 
benefits shall be effective upon receipt of due proof.” This is a distinction without 
a difference, for given their ordinary connotation the words used have the same 
meaning. Plaintiff further argues that the words, “the first payment to be payable 
upon receipt of due proof,” should be added the words, “for a period accruing 
prior to the date of receipt of such proof.” A sufficient answer to such contention 
is that “we are not at liberty to revise while professing to construe.” Cardozo, J., 
in Goldstein v. Standard Accident Ins. Co., 236 N. Y. 178, 183, 140 N. E. 235, 237. 

In view of the foregoing, the plaintiff is entitled to recover from the defend- 
ant the sum of $20 covering the benefits he is entitled to for the period after the 
expiration of the three months. Five days’ stay of execution. 




























MITCHELL v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 


Supreme Court of North Carolina. Jan. 24, 1934. 
172 Southeastern Reporter 495. 
1. INSURANCE. 


Under life policy providing disability was presumably permanent when it 
existed 3 months, insured held entitled to total and permanent disability insurance 
where disability existed 1614 months, though insured later recovered. 

Policy provided that, if insured became totally and presumably per- 
manently disabled, insurer would pay disability income, and provided that 
disability was total when it prevented insured from engaging in any occu- 
pation or performing any work for compensation of financial value, and 
that total disability was presumably permanent when it existed continuously 
for 3 months. The word “presumably” means fit to be assumed as true 
in advance of conclusive evidence; credibly deduced; fair to suppose; 
by reasonable supposition or inference; what appears to be entitled to 
belief without direct evidence. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. ; ; 

If life insurance contract prepared by insurer is reasonably susceptible of 
two interpretations, courts will adopt one more favorable to assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Wake County; Cranmer, Judge. 
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Action by Clarence E. Mitchell against the Equitable Life Assurance Society 
of the United States. From a judgment for plaintiff, defendant appeals. 

No error. 

See, also, 172 S. E. 497. 

Civil action to recover on a total and presumably premanent disability clause 
in a policy of life insurance. 

Upon the payment of the first annual premium of $471.80, the defendant, on 
May 28, 1930, issued to the plaintiff a $10,000 life insurance policy, containing, 
among other things, the following provisions: “And further, if the Insured 
before age 60 becomes totally and presumably permanently disabled as defined in 
the Total and Permanent Disability provision on the third page hereof, the 
Society will, subject to the conditions of such provision, waive subsequent 
premiums and pay to the Insured a disability income of One Hundred Dollars 
a month.” 

The provisions on the third page of the policy, referred to in the above 
clause, are as follows: “Definition: For the purpose of this policy: (A) Disability 
is total when it prevents the Insured from engaging in any occupation or 
performing any work for compensation of financial value, and (B+) Total 
Disability is presumably permanent * * * (2) When it has existed continuously 
for three months—then from the date of the expiration of such three months.” 

Attached to the policy is a rider which provides: “It is hereby agreed that 
when Total Disability has existed continuously for three months it will be 
regarded by the Society as presumably permanent from the date of completion 
of one month of continuous Total Disability (herein called the Effective Date) 
notwithstanding Sub-paragraph (2) of Paragraph (B) of the provision for Total 
and Permanent Disability Benefits.” 

This suit was instituted October 1, 1932, and the jury has found from the evi- 
dence offered on the hearing that the plaintiff, who is 46 years old, became 
totally disabled, within the meaning of the policy and while it was in force, on 
January 1, 1931, which total disability continued until May 15, 1932, that due 
proof of such disability was submitted to the defendant by the plaintiff as 
required by the terms of the policy, and that plaintiff was entitled to recover 
according to the terms of the presumably permanent disability clause. 

Defendant appeals, assigning errors. 

S. Brown Shepherd, of Raleigh (Charles U. Harris, of Raleigh, of counsel), 
for appellant. 

J. M. Broughton, of Raleigh, for appellee. 

Sracy, Chief Justice. 


It may be observed in limine that while the evidence on the issue of plaintiff's 
total disability from January 1, 1931, to May 15, 1932, and the submission or 
waiver of due proof thereof, is somewhat equivocal, nevertheless it is sufficient 
to carry the case to the jury so far as these questions are concerned. Green 
v. Casualty Co., 203 N. C. 767, 167 S. E. 38; Bulluck v. Ins. Co., 200 N. C. 642, 
158 S. E. 185; Metts v. Ins. Co., 198 N. C. 197, 151 S. E. 195; Brinson v. Ins. 
Co., 195 N. C. 332, 142 S. E. 1; Fields v. Assurartce Co., 195 N. C. 262, 141 
S E. 743; Lee v. Ins. Co., 188 N. C. 538, 125 S. E. 186; Buckner v. Ins. Co., 172 
N. C. 762, 90 S. E. 897; Taylor v. Ins. Co., 202 N. C. 659, 163 S. E. 749; Ger- 
ringer v. Ins. Co., 133 N. C. 407, 45 S. E. 773. 

[1] The defendant stressfully contends that whatever presumption of per- 
manency of the disability may have existed prior to May 15, 1932, it was clearly 
rebutted on that date by the plaintiff’s recovery, and that his subsequent continued 
good health demonstrates it was only temporary and is therefore a bar to the 
present action. Grenon v. Ins. Co., 52 R. I. 456, 161 A. 229. It will be readily 
conceded that the position of the defendant in this respect is unassailable, if 
the policy in suit only insures against disability which is both total and per- 
manent. Ginell v. Prudential Ins. Co., 237 N. Y. 554, 143 N. E. 740; Metropoli- 
tan Life Ins. Co. v. Blue, 222 Ala. 665, 133 So. 707, 79 A. L. R. 852; Hawkins 
v. Ins. Co., 205 Iowa, 760, 218 N. W. 313; Shipp v. Ins. Co., 146 Miss. 18, 111 
So. 453; Brod v. Ins. Co., 253 Mich. 545, 235 N. W. 248; Job v. Ins. Co. (Cal. 
Super.) 22 P.(2d) 607. 

ut, as we understand the clause in question, it insures the plaintiff not only 








1460 The Insurance Law Journal, Vol. 82 [June, 1934 





against disability which is both total and permanent, but also against disability 
which is total and presumably permanent, and then defines what is meant by 
“presumably permanent.” The rider attached to the policy provides that “when 
total disability has existed continucusly for three months it will be regarded by 
the Society as presumably permanent from the date of completion of one month 
of continuous total disability.” Thus the meaning of the policy is defined by 
its own term, and it goes beyond total and permanent disability. Bagnall y. 
Travelers’ Ins. Co., 111 Cal. App. 714, 296 P. 106; Dietlin v. Ins. Co., 126 Cal. 
App. 15, 14 P.(2d) 331, 335, 15 P.(2d) 188; Penn Mut. Life Ins. Co. y. Milton, 
160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382. 

In this respect, the case of Kurth v. Continental L. Ins. Co., 211 Iowa, 736, 
234 N. W. 201, 202, is practically on all fours with the one at bar, and, in dealing 
with the expression “presumably permanent,” the court said: 

“As said before, the contingency insured against is that the insured has 
been wholly disabled for a period of not less than sixty days, and that such 
disability so suffered is presumably permanent, and that he will be wholly and 
continuously prevented thereby from pursuing any gainful occupation. * * * 

“The fact is that the use of the word ‘presumably’ in connection with 
manent’ is sufficient to destroy the idea that it was intended that the absolute 
certainty of the permanency and the absolute certainty of the continuance of the 
disability should prevail. The word ‘presumably’ is a comparative adverb, as 
used in this instance, and by its very nature precluded the idea of an absolute, 
lasting, or, fixed condition. Its meaning is, fit to be assumed as true in advance 
of conclusive evidence; credibly deduced; fair to suppose; by reasonable sup- 
position or inference: what appears to be entitled to belief without direct evidence. 
Webster's New International Dictionary. By the employment of this word 
‘presumably,’ it is clear that there might be some question at present or in the 
future concerning the permanency and continuancy of the described disability. 
* * * The words ‘permanently’ and ‘continuously,’ standing alone, would imply 
that the disability was a lasting and absolutely fixed condition, but when these 
words are taken in connection with the language used in other provisions of the 
contract, the only fair construction to be placed on such words is, not that the 
disability which has existed during sixty days must exist forever, but that such 


disability has existed for a period of not less than sixty days and by a fair 
presumption will continue for a future period. * * * 


“It must therefore be held, as a matter of law, that the insured, under this 
contract, was required to furnish proofs only of the fact that he had been 
wholly disabled by bodily injury or disease for a period of not less than sixty 
days, and that such disability “is presumably permanent, and that he will be 
presumab ly _wholly and continuously prevented thereby from pursuing any gainful 
occupation.” 

The jury has found that the plaintiff was totally disabled from January 1, 
1931, to May 15, 1932. Therefore, under the terms of the policy, when such 
disability exists continuously for three months, it is regarded as presumably 
permanent from the “effective date,” and plaintiff is entitled to recover for such 
period. Totality of disability plus presumption of permanency is as much within 
the terms of the policy as total and permanent disability. 


Speaking to somewhat similar provisions in the two policies before the court 
in Dietlin v. Ins. Co., supra, Spence, J., delivering the opinion, said: 


“The presumption in the present case is not a creature of statute but is found 
in the agreement of the parties. We cannot assume that the parties merely 
intended that the presumption should be rebuttable. It is more logical to assume 
from a reading of all of the disability provisions of the life policies that the 
parties intended, by creating the presumption, to definitely set at rest the 
question of whether a total disability continuing for not less than three months 
should be treated as ‘permanent’ within the meaning of the policies. While the 
clauses preceding indicate that the disability must be such as to ‘prevent the 
insured then and at all times thereafter from engaging in any gainful occupation,’ 
the clauses following clearly indicate that the company intended to assume 
liability in some cases until ‘it appears that the insured has recovered so as to 
be able to engage in any gainful occupation.’ The preceding clauses indicate the 


‘per- 
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necessity of absolute permanency in order to render the company liable in any 
case while the clauses following indicate that absolute permanency is not always 
required. In between stands the clause in question, whereby the parties agreed 
that total disability existing continuously for not less than three months should 
be presumed to be ‘permanent’ within the meaning of the policies. We believe 
that a reading of all these clauses indicates that the parties intended to create a 
conclusive rather than a rebutable presumption to apply so as to entitle the 
assured to the disability benefits during the entire period that such total dis- 
ability might continuously exist. At any rate these life policies issued by the 
company are reasonably subject to such construction and under the settled rule, 
any doubt or uncertainty must be resolved in favor of the assured.” 

{2] Our own decisions are in full accord with the last sentence contained 
in the above quotation. Bray v. Ins. Co., 139 N. C. 390, 51 S. E. 922; Grabbs v. 
Ins. Co., 125 N. C. 389, 34S. E. 503. Ii an insurance contract be reasonably sus- 
ceptible of two interpretations, the courts will adopt the one more favorable to 
the assured. Conyard vy. Ins. Co., 204 N. C. 506, 168 S. E. 835. “The policy 
having been prepared by the insurers, it should be construed most strongly 
against them.” First Nat. Bank v. Ins. Co., 95 U. S. 673, 24 L. Ed. 563: Jolley 
y. Ins. Co., 199 N. C. 269, 154 S. E. 400: Underwood vy. Ins. Co., 185 N. C. 538, 
17 -S.: BE: 798. 

A careful perusal of the entire record leaves us with the impression that 
the judgment should be affirmed. It is so ordered. 

No error. 


MITCHELL v. EQUITABLE LIFE ASSUR. SOC. OF 
UNITED STATES. No. 374. 
Supreme Court of North Carolina. Jan. 24, 1934. 
172 Southeastern Reporter 497. 
1. INSURANCE. 


Under life policy providing for insurance for total and “permanent disability” 
and providing that disability should be presumed to be permanent when existing 
for 3 months, insured totally disabled for 16% months, followed by complete 
recovery before commencing suit, could not recover. 

Policy provided that disability benefits should be effective on receipt of 
due proof that insured became totally and permanently disabled; that 
disability should be deemed to be total when it was such that insured 
was prevented from engaging in any occupation or performing any work 
for compensation of financial value, and that total disability should be 
presumed permanent when it was present and existed continuously for 
not less than 3 months; that insurer should have right at any time 
during first two years and thereafter not more than once a year to require 
proof of continuance of total disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Life policies prepared by insurers will be construed strictly against insurers 
and in favor of assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Courts cannot construe life policies broader than parties made them, or 
award benefit where none was intended. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 

_ Provision of life policy that disability should be presumed to be permanent 
after existing for 3 months did not create conclusive presumption, but extended to 
assured benefits of policy upon presumption and finding of permanency, though 
doubt existed whether disability would ultimately prove permanent. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Superior Court, Wake County; Cranmer, Judge. 

Action by Clarence E. Mitchell against the Equitable Life Assurance Society 
of the United States. From a judgment for plaintiff, defendant appeals. 
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Reversed. 


Civil action to recover on a total and permanent disability clause in a policy 
of life insurance. 

Upon receipt of the payment in advance of the first annual premium of 
$961.25, the defendant, on March 28, 1922 (rewritten March 15, 1929), issued to 
the plaintiff a $25,000 life insurance policy, containing, among other things, the 
following provisions: “And Further if the Insured becomes wholly and _ per- 
manently disabled before age 60, the Society will waive subsequent premiums and 
pay to the Insured a Disability Annuity of Two Hundred Fifty Dollars a month, 
subject to the terms and conditions contained on the third page hereof.” 

The provisions on the third page of the policy, referred to in the above 
clause, are as follows: 

“Total and Permanent Disability. 

“(I) Disability Benefits before age 60 shall be effective upon receipt of due 
proof, before default in the payment of premium, that the Insured became 
totally and permanently disabled by bodily injury or disease after this policy 
became effective and before its anniversary upon which the Insured’s-age at 
nearest birthday is 60 years, in which event the Society will grant the following 
penefits : 

“(a) Waive Payment of All Premiums payable upon this policy falling due 
after the receipt of such proof and during the continuance of such total and 
permanent Disability and 

“(b) Pay to the Insured a Monthly Disability-Annuity as stated on the face 
hereof the first payment to be payable upon receipt of due proof of such dis- 
ability and subsequent payments monthly thereafter during the continuance of 
such total and permanent Disability. * * * 

“Disability shall be deemed to be total when it is of such an extent that 
the Insured is prevented thereby from engaging in any occupation or perform- 
ing any work for compensation of financial value, and such Total Disability shall 
be presumed to be Permanent when it is present and has existed continuously 
for not less than three months. * * * 

“(III) Recovery from Disability. The Society shall have the right at any 
time or times during the first two years after receipt of such proof of disability, 
but thereafter not more frequently than once a year, to require proof of the 
continuance of such’ total disability. If the Insured shall fail to furnish satis- 
factory proof thereof, or if it appears at any time that the Insured has become 
able to engage in any occupation or perform any work for compensation of 
financial value, no further premiums will be waived and no further Disability- 
Annuity payments will be made hereunder on account of such disability.” 

This action was instituted October 1, 1932, and the jury has found from the 
evidence offered on the hearing that the plaintiff, who is 46 years of age, became 
totally disabled from bodily injury or disease, within the meaning of the policy 
end while it was in force on January 1, 1931, which total disability continued 
until May 15, 1932, that due proof of such disability was submitted to the 
defendant by the plaintiff as required by the terms of the policy, and that 
plaintiff was entitled to recover according to the terms of the total and per- 
manent disability clause. 

Defendant appeals, assigning as errors the refusal of the court to sustain 
its demurrers interposed to the complaint and to the evidence. ; 

S. Brown Shepherd, of Raleigh (Charles U. Harris, of Raleigh, of counsel), 
for appellant. 

J. M. Broughton, of Raleigh, for appellee. 

Stacy, Chief Justice. 


As was said in the companion case of Mitchell v. Assurance Society, 205 
eG, 172 S. E. 495, while the evidence on the issue of plaintiff's total dis- 
ability within the meaning of the policy from January 1, 1931, to May 15, 1932, 
and the submission of waiver of due proof thereof, is somewhat equivocal. never- 
theless it is sufficient to carry the case to the jury so far as these questions are 
concerned. Misskelley v. Ins. Co., 205 N. C. 496, 171 S. E. 862, 

But the provisions of the present policy, upon which plaintiff seeks to 
recover, are different from those appearing in the companion suit, just decided. 
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Here the disability must be both total and permanent before any recovery can 
be had. Brod v. Detroit Life Ins. Co., 253 Mich. 545, 235, N. W. 248. 

[1] The question then occurs: Can a total disability arising from bodily 
injury or disease which has lasted for only 16% months, and from which the 
assured has completely recovered prior to action brought, be regarded as a 
“permanent disability” within the meaning of the policy in suit? It would seem 
to be a contradiction in terms to say that a disability, admittedly temporary, is 
to be regarded as permanent. The policy does not protect the plaintiff against 
a temporary disability. To be compensable, the disability must be both total 
and permanent. Hence a temporary total disability, even for 16% months, 
followed by complete recovery before the institution of suit, is not within its 
terms. Grenon v. Ins. Co., 52 R. I. 456, 161 A. 229, 230; Ginell v. Prudential Ins. 
Co., 237 N. Y. 554, 143 N. E. 740; Hawkins v. Ins. Co., 205 Iowa, 760, 218 N. W. 
313; Shipp v. Ins. Co., 146 Miss. 18, 111 So. 453; Mackenzie v. Assurance Society, 
i40 Mise. 655, 251 N. Y. S. 528; Metropolitan Life Ins. Co. v. Noe, 161 Tenn. 
335, 31 S.W.(2d) 689; Doyle v. Ins. Co., 168 Ky. 789, 182 S. W. 944, Ann. Cas. 
1917D, 851; Hollobaugh v. Ins. Ass’n, 138 Pa. 595, 22 A. 29; 7 Couch on Insurance, 
5782; Joyce on Insurance (2d Ed.) 5246; 1 C. J. 466. Contra, Penn. Mut. L. Ins. 
Co. v. Milton, 160 Ga. 168, 127 S. E. 140, 40 A. L. R. 1382, and cases cited. See, 
also, Losnecki v. Ins. Co., 106 Pa. Super. Ct. 259, 161 A. 434. 

Speaking to the question in Metropolitan L. Ins. Co. v. Blue, 222 Ala. 665, 
133 So. 707, 710, 79 A. L. R. 852, Bouldin, J., delivering the opinion of the 
court, said: 

“Appellee conceives that because the policy provides for payments to begin 
within three months after total disability intervenes, and because the insurer reser- 
ves the right*to call additional proofs from time to time after accepting proofs 
of permanent total disability, the expression ‘totally and permanently disabled’ 
covers that disability for three months, or some other undefined period. Some 
authority for such construction is not lacking. But the great weight of authority 
is otherwise, and for good reason. ‘Permanent’ has a well-known obvious mean- 
ing; is in contradiction to ‘temporary,’ so used in legal enactments as well as con- 
tracts. The construction insisted upon would wipe out all distinction between 
‘temporary’ and ‘permanent’ disability. 

“So, the provisions mentioned are properly construed as affording a reasonable 
time to ascertain whether the disability is ‘total and permanent,’ and to keep open 
the question if after events disclose that it was not in fact permanent, but only 
reasonably appeared so to be,” citing many authorities for the position. 

[2, 3] There is a natural feeling that, after an insurance company has received 
its premiums, it ought not to be allowed to escape liability or to avoid responsibil- 
ity, and the just rule is that policies will be construed strictly against the insurers 
and in favor of the assured. Conyard v. Ins. Co., 204 N. C. 506, 168 S. E. 835. 
“The policy having been prepared by the insurers, it should be construed most 
strongly against them.” First Nat. Bank v. Ins. Co., 95 U. S. 673, 24 L. Ed. 563; 
14R. C. L. 926. But it is not the province of the courts to construe contracts 
broader than the parties have elected to make them, or to award benefits where 
none was intended. Guarantee Co. v. Mechanics’ Bank, 183 U. S. 402, 22 S. Ct. 
124, 46 L. Ed. 253. 

In the case of Grenon v. Met. L. Ins. Co., supra, the Supreme Court of Rhode 
Island dealt with similar provisions in a policy of life insurance in a manner 
accordant with the weight of authority, as follows: 

_ “The fact that plaintiff proved a total temporary disability does not entitle 
him to compensation. The proof required is of total and permanent disability. 
The word ‘permanent’ does not mean temporary. Its normal and natural meaning 
in an insurance policy is the same as it is in common everyday speech. Unless 
the provisions of the entire policy clearly show that a vital word is inaccurately 
used, such word should be given its usual meaning. 

_ “The policy also provides as follows: ‘Nothwithstanding that proof of dis- 
ability may have been accepted by the company as satisfactory, the insured shall at 
any time, on demand from the company, furnish due proof of the continuance of 
such disability, but after such disability shall have continued for two full years 
oe will not demand such proof more often than once in each subsequent 
year. 1e insured shall fail to furnish such proof, or if the insured shall be 
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able to perform any work or engage in any business whatsoever for compensation 
or profit, the monthly income herein provided shall immediately cease, and all 
premiums thereafter falling due shall be payable according to the terms of said 
policy and of this supplementary contract.’ 

“The provision for the beginning of payments was clearly intended to secure 
to the insured the benefits of the policy when there was doubt whether the total 
disability was permanent. * * * 

“Plaintiff relies much on the case of Penn Mutual Life Ins. Co. v. Milton, 160 
Ga. 168, 127 S. E. 140, 40 A. L. R. 1382. In that case it was decided that a disability 
which lasted sixteen months, and from which the insured had recovered, was a 
permanent disability within the meaning of the provision of a policy of insur- 
ance. The court based its decision upon the construction of the terms of the 
policy and an implication therein that the insurer contemplated that the disability 
of the insured might not be permanent, and consequently was liable for a total 
and temporary disability. This case has not been generally followed, and is fairly 
open to the criticism that it does not give due weight to the plain language of the 
policy.” 

[4] The provision that “such total disability shall be presumed to be perman- 
ent when it is present and has existed continuously for not less than three months” 
was not intended to create a conclusive or irrebutable presumption, but to extend 
to the assured the benefits of the policy upon the presumption and finding of per- 
manency though doubt existed as to whether his disability would ultimately prove 
permanent or only temporary.. The plaintiff's admission that he had recovered 
from his disability at the time suit was brought removed all doubt as to the char- 
acter of his disability, and is therefore fatal to his case. Mackenzie v. Assur- 
ance Society, supra. 

The position of the plaintiff is that he has shown a total disability, which, under 
the terms of the policy, was, for a time at least, presumed to be permanent, and 
that he is entitled to collect benefits during the period and so long as such pre- 
sumption continued. But neither the presumption of permanency, nor any pro- 
vision of the policy, changes it from one indemnifying against total and permanent 
disability to one covering total and temporary disability, or even to one covering 
total and presumably permanent disability as was the case in the companion suit 
above mentioned. 

Had suit been brought during the time of plaintiff's illness and a finding had 
upon the presumption and other evidence that his disability was both total and 
permanent, he would have been entitled to collect benefits under the policy, sub- 
ject to discontinuance upon his “recovery from disability” (paragraph III of the 
policy), but, in the face of plaintiff's own admission that his disability was tem- 
porary, no jury could find that it was both total and permanent, and no such find- 
ing appears on the present record. Totality of disability plus presumption of per- 
manency for a time is the most that has been shown, and this is not within the 
terms of the policy. 

In the last analysis, it all comes to this: The policy covers a total and per- 
manent disability. Plaintiff has shown a total and temporary disability. The dis- 
ability shown by the plaintiff is not covered by the policy. 

The demurrers should have been sustained. 

Reversed. 


KRAMER v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 
Superior Court of Pennsylvania. Feb. 1, 1934. 
170 Atlantic Reporter 700. 
1. INSURANCE. 


Whether insured was wholly disabled within life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. 

That insured can at irregular intervals do some light work of limited char- 
acter does not prevent recovery under life policy for “total disability.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal No. 351, October term, 1933, from judgment of Court of Common 
pleas, Northumberland County, No. 500, May term, 1931; Edward Raker, Judge. 
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\ssumpsit by John F. Kramer upon a policy of insurance against the Travel- 
ers’ Insurance Company of Hartford, Conn. Verdict and judgment for plaintiff 
for $774.62, and defendant appeals. 

\ firmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Herbert R. Carroll and John E. Cupp, both of Williamsport, and Vought & 
Moser, of Mt. Carmel, for appellant. 

H. F. Bonno and Fred B. Moser, both of Shamokin, for appellee. 

TREXLER, President Judge. 

[1] The plaintiff had a life insurance policy in the defendant company which 
contained a clause waiving payments of premiums and providing for the payment 
of monthly benefits to the insured on his furnishing due proof to the company that 
he had, before attaining the age of sixty, “become wholly disabled by bodily injur- 
ies or disease,” and was “permanently, continuously, and wholly disabled and pre- 
vented thereby for life from engaging in any occupation or employment for wage 
or profit.” 

The contract was entered into between the parties on June 11, 1920, and the 
plaintiff paid annually to the defendant premiums of $247.90. In February, 1927, 
while the contract was in full force and effect, and before the plaintiff had reached 
the age of sixty, he sustained a severe injury to his left knee. He underwent two 
major operations; one on December 2, 1928, remaining at the hospital for two and 
a half weeks, and being confined to his bed for two more weeks at home, and then 
walked with the aid of crutches for about three months; and the second operation 
on January 13, 1930, which necessitated his sojourn at the hospital for three weeks, 
a period in bed for four weeks, his left leg being in a cast for four and a half 
months, followed by the use of crutches for a month, and now being able to walk 
with the use of a cane. 

The question in the case is whether plaintiff proved by sufficient and compe- 
tent testimony that he was entitled to the benefits afforded by the policy. Was he 


suffering from total disability as the same is defined by the contract of the parties? 

The plaintiff testified in effect that he had since the month of June, 1928, been 
permanently, continuously, and wholly prevented from engaging in occupation or 
employment for wage or profit. 


His family physician testified, confirming the statements of the plaintiff, as to 
his several operations to which we have already alluded, that the condition of his 
knee exhibited an entire lack of motion, the joint having thereon a fibrous tissue 
which caused much pain upon the slightest motion, that he was also suffering from 
dropsy of the knee, and that the other leg was affected in sympathy through the 
pelvic hone being thrown out of balance due to the shortening of the other leg. 
He expressed the opinion that the plaintiff was wholly disabled and came within 
the terms set out in the policy; that he might be employed at some highly special- 
ized work that would not require his moving about, but that his injury would be- 
come progressively worse. 

\ doctor called by the defendant company testified, after making a physical 
examination of the plaintiff, that he was not wholly disabled; he took no X-ray 
pictures, but looked at the leg, moving it one way and another, and had plaintiff 
move about to determine whether or not it could be bent at the joint. Another 
doctor called by the defendant company testified that he examined the plaintiff 
at the latter’s place of business, found a very slight movement in the left knee, 
made no measurements as to the shortening of the leg, his examination being short, 
occupying only fifteen to twenty minutes. 

There was evidence offered to show that the plaintiff performed work of a 
casual nature on several occasions. Plaintifi’s answer to this was that it was done 
at the physician’s suggestion, and that the attempts were unsuccessful because they 
resulted in aggravating his physical condition. Here there was contradiction in 
the testimony, and, unless plaintiff’s testimony is not adequate to support a verdict, 
necessarily the case had to go to the jury. There was testimony to the effect 
that claimant performed work, that he drove his automobile, and gave directions 
to an employee and answered telephone calls when some one told him he was want- 
ed. He explained his driving of the car by stating that he had to do so because 
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he could not walk. All these occasions were sporadic. There was no evidence of 
continuous work. Taking the entire proof submitted, the jury could find that the 
plaintiff, in the physical condition he is in, was incapacitated to such an extent as 
prevented him from engaging in any occupation or employment for wage or profit 

[2] What is meant by “totally disabled” is very fully and ably considered by 
our Brother Keller in the case of Cantor v. Metropolitan L. Ins. Co, 108 Pa. Super 
Ct. 1, 164 A. 145, and many cases cited. It is unnecessary to repeat what was said 
there, but the discussion had applies very directly to the present case. The fact 
that a man can at irregular intervals do some light work of a limited character 
does not prevent recovery. 

The judgment is affirmed. 


HARDY v. STATE MUT. BEN. SOC. 
Superior Court of Pennsylvania. Feb. 1, 1934. 
170 Atlantic Reporter 704. 
5. INSURANCE. 


Insurer had burden to prove that insured was not 60 years old at time of 
taking out death benefit certificate as alleged in application, which allegation 
was presumably true. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

6. INSURANCE. 

In action upon death benefit certificate, whether insured was of insurable 
age at time of taking out insurance held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal No. 320, October term, 1933, from judgment of Municipal Court, 
Philadelphia County, No. 101, February term, 1933; William M. Lewis, Judge. 

Assumpsit on a death benefit certificate by Lillie Hardy, also known as 
Lillian Hardy, against the State Mutual Benefit Society. Judgment for plaintiff 
for $169.20, and defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

Ralph S. Croskey and George J. Edwards, Jr., both of Philadelphia, for 
appellant. . 

Daniel Marcu, of Philadelphia, for appellee. 

TREXLER, Presiding Judge. 


This is an action of assumpsit brought by the beneficiary in a death benefit 
certificate to recover the amount of the policy. The trial resulted in a verdict in 
favor of the plaintiff. 


The application signed by the insured stated her age to be “about 60.” The 
certificate provided that if the age of the insured was not correctly stated in the 
application, the defendant had the right to change the benefit stipulated therein 
in accordance with the true age. The insured died May 7, 1932, and the plaintiff, 
the beneficiary named in the policy, delivered to the insurance company the proofs 
of death. The company raised the question that the insured had misrepresented 
her age and that she was 77 years of age at the time of the policy instead of 
“about 60” as stated in the application. If her age was 77, she was beyond the 
insurable period. 

[1, 2] There were two policies, and on the one in controversy in the present 
suit, $40 was paid to the plaintiff, who executed a receipt “being the amount in 
full for all benefits due.” 


The first position taken by the appellant is that the receipt being in full could 
not be varied except by proof of fraud, accident, or mistake. We deem it unneces- 
sary to go into this question to any extent. The receipt is but prima facie evi- 
dence of what is set out. The president of the company, who was the actor in the 
matter and whose authority is not questioned, when put upon the stand, testified 
that there was due to the plaintiff more money than he had actually paid her. 
When both of the participants in the transaction agreed that the receipt, although 
purporting to be in full for all demands, was not so intended, but that there was 
more due the plaintiff, the door is open wide for proof as to what was the actual 
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amount due to the plaintiff, and the question as to the amount of evidence required 
to overcome the receipt drops out of the case. 

[3] The next objection urged by the defendant is that there was improper 
admission of testimony as to the age of the insured. The beneficiary testified that 
when the policy was taken out, she had asked Mrs. Hardy, the insured, about 
her age; that the latter had written her a letter in which she stated at that time 
her age was 60 years. The objection to this testimony was general and apparently 
was on the ground that the matter was hearsay. Any one’s knowledge of his own 
age necessarily is hearsay, and in most cases the knowledge of the ages of other 
people is derived from their declarations. 

In Cupryk v. Ruthenian Nat. Union of America, 66 Pa. Super. Ct. 595, our 
court, speaking through Justice Kephart, now of the Supreme Court, stated: “The 
plaintiff did not produce positive testimony showing the wife’s age. It is not 
necessary to offer birth records, or the evidence of persons who could testify 
from actual knowledge from childhood to death to prove age. If this evidence 
can be secured, it should be produced, but evidence of general repute in the 
family by those competent will be sufficient if family records are not obtainable.” 

[4, 5] In Watson v. Brewster, 1 Pa. 381, proof of the declaration of a 
deceased mother as to the age of a daughter was admitted. Even if the admission 
of this testimony were wrong, we would not reverse the case for the error would 
not be material. The application stated the insured’s age to be “about 60.” The 
proof that she wrote to the beneficiary that she was 60 was merely a repetition 
of what she had already stated in her application. It added nothing to it. The 
application was presumably true, and the burden of proving the falsity was on 
the defendant. Console y. Prudential Ins. Co., 67 Pa. Super. Ct. 52; Knox v. 
Catholic W. B. Legion, 69 Pa. Super. Ct. 426; Brelish v. Prudential Ins. Co., 109 
Pa. Super. Ct. 1, 165 A. 516. Moreover, the plaintiff testified that she had lived 
with the decedent for three years and that she had told her how old she was. 

[6] The proofs of death submitted by the attending physician give the age 
in a manner that raises some doubt. It appears from the signed statement of the 
physician that the age was indicated with the figure “7”, preceded by what might 
be a “6” with a “7” superimposed, or vice versa. Ordinarily, this would require 
explanation by the plaintiff, for she was required to furnish proper proofs of 
loss. The testimony of the president of the company was that this document 
was given to Mrs. Hardy by some one in the office. The insurance company 
apparently gave no opportunity to the plaintiff to correct the error ot to ascertain 
from the physician from whom he had obtained the information contained in the 
statement or what had occasioned the change in the figure. There was nothing 
before the jury to show, so far as the physician’s certificate was concerned, what 
was the true age of the insured. The position the company might have taken 
is that the proof of age was inadequate; but as they accepted the proofs as given 
and by the act of its president left the matter open for investigation as to the 
actual age, the question as to how old the insured was became a matter for the 
jury. 

[7] There was a death certificate offered and attested by the secretary of the 
commonwealth of Virginia showing that the age of Mrs. Hardy at death was 
“about 67.” The doctor who prepared it was the same who signed the proofs of 
death. Technically it was admissible because under the laws of Virginia, it was 
prima facie evidence of the truth of the statements therein contained, but its 
contents could be rebutted by showing that it was not correct. It would seem 
that such certificate was properly received under the full faith and credit clause 
of article 4, § 1 of the Federal Constitution and the statute of March 27, 1804, 
c. 56, §§ 1, 2 (Rev. St. U. S. § 906 [28 USCA § 688]). See Jensen v. Continental 
Life Ins. Co. (C. C. A.) 28 F.(2d) 545. 

The judgment is affirmed. 


COHEN et al. v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. March 3, 1934. 
171 Atlantic Reporter 106. 
1. INSURANCE. 


Under life policy providing that it should be incontestable after it had been in 
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force for two years, incontestable period continued to run after insured’s death, 
since policy was “in force” until payment was made to beneficiaries. 

A contract is “in force” until it is canceled or until there has been com- 
plete performance, and a “life policy” is nothing but a contract to pay 
money to the beneficiaries named therein upon the death of the insured, 
and the death of insured is a condition which matures the obligation but it 
does not terminate the contract. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANGE. 

Words “in force’ within life policy providing that it should be incontestable 
after it had been in force for two years should be given common sense construction 
having in mind nature and purpose of contract in which words are used (40 PS 
§ 510(c). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Where incontestability clause of life policy providing that policy should be in- 
contestable after it had been in force for two years was susceptible of different 
constructions, court would adopt construction most favorable to beneficiaries (40 
PS § 510(c). 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE 

Under life policy providing that it should be incontestable after it has heen in 
force for two years, insurer held precluded from setting up defense of fraud, not- 
withstanding insured died within two years of date of issuance of policy, where 
insurer did not refuse payment until after expiration of two-year period (40 PS 
§ 510(¢). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

\ppeal No. 288, October term, 1933, from judgment of Municipal Court, Phil- 
adelphia County, No. 260, April term, 1933; Utley E. Crane, Judge. 

Assumpsit upon life policy by Louis I. Cohen and another, minors, by their 
guardian, Harry Cohen, against the Metropolitan Life Insurance Company. From 
a summary judgment for $1,015 for plaintiffs, for want of sufficient affidavit of de- 
fense, défendant appeals. 

Affirmed. 

\rgued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, J] 

Arthur G. Dickson, of Philadelphia (Leroy A. Lincoln, of New York City, of 
counsel), for appellant. 

Herman Bronsweig, of Philadelphia, for appellee. 

CUNNINGHAM, Judge. 

Metropolitan Life Insurance Company has appealed from a summary judg- 
ment entered by the court below for want of a sufficient affidavit of defense to a 
suit in behalf of the beneficiaries named in one of its intermediate twenty-year en- 
dowment (monthly premium) policies, in the amount of $1,000. The policy was 
issued February 1, 1931, to Mollie Cohen, and named her minor sons, Louis I. Co- 
hen and Harry Cohen, as the beneficiaries; the insured died within two years of 
the date of issue of the policy; namely, on May 21, 1932. The following incon- 
testable clause was one of the provisions of the policy: “This policy shall be in- 
contestable after it has been in force for a period of two years from its date of 
issue, except for non-payment of premiums, and except as to provisions and con- 
ditions relating to benefits in the event of total and permanent disability, and those 
granting additional insurance specifically against death by accident, contained in 
any supplementary contract attached to, and made part of, this policy.” 

The affidavit of defense admitted the facts above stated, and, in addition 
thereto, that all premiums had been paid and the beneficiaries had performed all 
the conditions required upon their part. 

\ppellant also admitted in the tenth paragraph of its affidavit that it had not 
canceled or rescinded the policy within two years from the date of its issue, but, 
with respect to the incontestability clause, averred the policy had not been “in full 
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force and effect during the said period of two years” because the death of the 
insured occurred within that period. 

It then proceeded to “contest” the policy by averring that the insured had made, 
in the application attached to the policy, certain false and fraudulent answers to 
questions relative to her physical condition and prior medical treatment for dia- 
betes, that it had not discovered the alleged fraud until after receipt of the proofs 
of death in the latter part of January, 1933, and that it thereupon refused payment 
upon the policy, and tendered return of the premiums in the amount of $75.20. 

The court below, in an opinion by Crane, J., held the incontestable clause pre- 
cluded the defendant company from setting up the defense upon which it relied, 
and entered judgment in favor of the beneficiaries in the sum of $1,015. 

Therefore the sole question involved tnen this appeal is whether the two-year 
limitation in the incontestable clause—which expired prior to the refusal of the 
insurer to make payment under the policy, but after the death of the insured— 
operates as a bar to the defense set up in the affidavit. 

We have no appellate decision in this state in a case involving an incontestable 
clause drawn in language exactly equivalent to the one now before us and in which 
the insured died prior to the expiration of the designated period, but we have a 
number of opinions defining the general purpose and effect of such clauses and 
the rights ordinarily accruing to beneficiaries thereunder. 

In Feierman v. Eureka Life Ins. Co., 279 Pa. 507, 124 A. 171, 32 A. L. R. 646, 
the policy provided that it should be “incontestable after two years from the date 
of issue,” and the death of the insured occurred within that period. In holding 
that the clause operated to bar a defense based upon alleged misrepresentations 
made by the insured, Mr. Justice Kephart said: 

“* * * We now have the question whether death fixes all rights of the parties 
under the policy. 

“The great weight of authority supports the position that the insurer must at 
least disavow liability within the contestable period to be relieved—not necessarily 
by legal action, but some definite step, specifying the ground of complaint, in such 
form as to effect a cancellation of the contract. 

“The clause means precisely what its language states: The policy will not be 
challenged, opposed, or litigated, and is indisputable after two years. During this 
period, the company may contest it for any sufficient reason. The incontestable 
clause is for the benefit of the insurer, in that it induces people to insure in the 
company, and requires no act of the insured to put it in motion or aid in the dis- 
covery of facts on which it may fasten to the insurer’s benefit. Therefore in- 
sured’s death within the time does not stop investigation or relieve of the duty to 
investigate false representations or other fraudulent circumstances on which the 
policy is based. The knowledge that false representations have been made must 
he ascertained within the two years, and, in the same time, the company, by some 
act, must rescind, cancel, or notify the insured or the beneficiary that it will no 
longer be bound by the policy. 


“While it is true a cause of action arises at the death of the insured, the terms 
of the policy are not changed; and, though payment of the insurance money is the 
result of death, and payment of premium ceases, the incontestable stipulation is 
not affected; it survives and continues in unbroken force until it expires by its own 
limitation, two years from the date of issue. The insurer is not placed at any dis- 
advantage; its position is not in the slightest degree affected. It is in precisely the 
same position as if the insured had lived during the two years. Had the policy 
read two years from the date. thereof, ‘provided the insured does not die within the 
two years, a different question would be presented.” 

Reference may also be made to Central Trust Company v. Fidelity Mutual 
Life Insurance Company, 45 Pa. Super. Ct. 313, cited by the Supreme Court in the 
opinion from which we have just quoted, in which it is stated that the purpose of 
such clauses is not to preclude inquiry into the truthfulness or good faith of the 
statements made in the application but to fix a time within which such inquiry 
shall be made. In his opinion in the Central Trust Company Case, Rice, P. J., 
quoted the following from Murray v. State Mutual Life Ins. Co., 22 R. I. 524, 48 
A. 800, 53 L. R. A. 742, as the substance of the proposition on the part of the in- 
surer to the insured: “We will take two years in which to ascertain whether your 
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representations are false or not, and whether you have been guilty of any fraud 
in obtaining the policy; and if, within that period, we cannot detect any such falsity 
or fraud, we will obligate ourselves to make no further inquiry, and to make no 
defense on account of them.” See, to the same effect, Lawler v. Home Life In- 
surance Co. of America, 59 Pa. Super. Ct. 409. . 

None of these cases is decisive of the one now at bar. In the Central Trust 
Company and Lawler Cases death did not occur until after the expiration of the 
period, and in the Feierman Case the clause did not contain the provision, “in 
force for a period of two years.” 


[1] The learned counsel for appellant contends it was error to hold that “the 
incontestable period continued to run after the insured’s death.” His position is 
clearly and forcibly stated in the following quotation from his brief: “The clear 
and unambiguous meaning is that the policy must remain in force as a policy of 
insurance for two years before the limitation of defenses can become operative 
It is obvious that the policy is no longer in force after the death of the insured 
for the simple reason that the time of occurrence of the event insured against is no 
longer conjectural but has become an accomplished fact. In place of a policy of 
insurance, presently in force, there has arisen a liquidated claim against the in- 
surer, subject to any valid defenses which may be interposed, thus, not having re- 
mained in force as a policy of insurance for the stipulated period, the limitation 
of the provision never came into effect.” 

We do not agree with this construction of the clause. A contract is “in force” 
until it is canceled or until there has been complete performance. This is the com- 
mon understanding of the term. The policy of insurance is nothing but a contract 
to pay money to the beneficiaries named therein, upon the death of the insured. 
It is therefore “in force” until payment has been made. The death of the insured 
is the condition which matures the obligation, but it does not terminate the contract. 
The distinction suggested between a “policy of insurance, presently in force” and a 
“liquidated claim,” is, we think, misleading and incorrect. There is but one con- 
tract in the case, and it is still in existence until the claim is paid. The liquidated 
claim is the consideration stipulated in the policy contract. Indeed, if it were ne- 
cessary to labor the point, it might be pointed out that, even after the insured has 
died, the obligation on the part of the company to pay is not strictly due until 
proofs of death are filed. 

Appellant has cited several cases from other jurisdictions which take a con- 
trary view, but, in our opinion, none of them contains convincing reasons. The 
rules under the Federal War Risk Insurance Act, which hold that policies issued 
thereunder are open to contest when they mature within the incontestable period, 
are expressly declared to be based, not upon legal analysis, but upon the intent of 
Congress as gathered from the Committee Report of the House of Representatives. 
See Jordan v. United States, 36 F.(2d) 43, 73 A. L. R. 312 (C. C. A. 9). Other- 
wise, the higher federal courts seem to agree with our reasoning. The precise 
issue was raised and decided in favor of the beneficiaries in Jefferson Standard 
Life Insurance Co. v. McIntyre, 294 F. 886, 887 (C. C. A. 5). Again, in Mutual 
Life Insurance Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 
31 A. L. R. 102 (construing an incontestable clause identical to that in the Feier- 
man Case), it was also held that the clause was operative despite the death of the 
insured within the period of limitation. While the United States Supreme Court 
confined its decision to the facts of the case and refused to consider whether the 
use of the words “in force” would have warranted a different decision, the lang- 
uage used is equally fatal to appellant’s argument. It was there said (page 176 of 
263 U. S., 44 S. Ct. 90, 91, 68 L. Ed. 235): 

“The argument advanced in support of the second ground relied upon for re- 
versal, in substance, is that a policy of insurance necessarily imports a risk, and 
where there is no risk there can be no insurance; that when the insured dies what 
had been a hazard has become a certainty and that the obligation then is no longer 
of insurance but of payment; that by the incontestability clause the undertaking is 
that after two years, provided the risk continues to be insured against for the 
period, the insurer will make no defense against a claim under the policy; but that 
if the risk does not continue for two years (that is, if the insured dies in the mean- 
time) the incontestability clause is not applicable. Only in the event of the death 
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of the insured after two years, it is said, will the obligation to pay become abso- 
lute. The argument is ingenious, but fallacious, since it ignores the fundamental 
purpose of all simple life insurance, which is not to enrich the insured, but to se- 
cure the beneficiary, who has, therefore, a real, albeit sometimes only a contingent, 
interest in the policy. 

“It is true, as counsel for petitioner contends, that the contract is with the 
insured, and not with the beneficiary; but, nevertheless, it is for the use of the 
beneficiary, and there is no reason to say that the incontestability clause is not 
meant for his benefit, as well as for the benefit of the insured. It is for the bene- 
fit of the insured during his lifetime, and upon his death immediately inures to the 
benefit of the beneficiary.” 

[2-4] As has been indicated, the words “in force” do not present a problem 
for neat legal dissection, but should be given a common sense construction, having 
in mind the nature and purpose of the contract in which they are used. It is, 
however, significant to note the uniform provision for an incontestable clause pre- 
scribed by the Insurance Act of May 17, 1921, P. L. 682 (40 PS § 341 et seq.). 
This provides, in article 4, § 410 (P. L. 720, 721 [40 PS 510]), that: “No policy of 
life or endowment insurance * * * shall be issued * * * unless it contains, in sub- 
stance, the following provisions: * * * (c) A provision that the policy shall be 
incontestable after it has been in force, during the lifetime of the insured, two 
years from its date of issue. * * *” 

This provision has been in the law of this state for thirteen years. Had ap- 
pellant so desired, it could have incorporated the provision in its policy, and thus 
made its position clear beyond argument. It seems that the Legislature considered 
it necessary to add the words “during the lifétime of the insured” as a qualification 
to the words “in force.” 

For some reason not clearly apparent, appellant, in drafting the policy now in 
suit, used neither the form of incontestability clause construed in the Feierman, 
Case nor that prescribed by our statute. If, by inserting the words “in force” and 
omitting “during the lifetime of the insured,” it has created an ambiguity, it must 
accept responsibility for writing a contract which requires interpretation. 

If this clause is fairly susceptible of two different constructions, we are re- 
quired, by the familiar rule, to adopt the one most favorable to the beneficiaries. 

The conclusion of a majority of the members of this court is that the case was 
correctly disposed of by the court below. 

Judgment affirmed. 


MARSHALL v. KANSAS CITY LIFE INS. CO. No. 13759. 
Supreme Court of South Carolina. Jan. 19, 1934. 
172 Southeastern Reporter 504. 


1. INSURANCE. ; j 
Whether insured farmer, who lost four fingers of his left hand, sustained 
total and permanent disability so as to be entitled to disability benefits of life 
policy, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE. ; 

Where disability provision of life policy provided that complete loss of sight 
of both eves, loss of both hands, or of both feet, or of one hand and one foot, 
constituted permanent disability, insured farmer, who lost four fingers of left 
hand, held not precluded from recovering for total and permanent disability if 
facts showed that he became totally and permanently disabled. 


(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Common Pleas Circuit Court of Lancaster County; W. H. 
Townsend, Judge. ‘ 

Action by W. B. Marshall against the Kansas City Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Benet, Shand & McGowan, of Columbia, for appellant. 


Gregory & Gregory, of Lancaster, for respondent. 
CARTER, Justice. 
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This action by W. B. Marshall, as plaintiff, against Kansas City Life Insur- 
ance Company, defendant, commenced in the court of common pleas for Lancaster 
county, September, 1932, is a suit to recover under the disability provisions of a 
policy of life insurance issued by the defendant. Issues being joined, the case 
was tried at the March, 1932, term of said court before Hon. W. H. Townsend, 
circuit judge, and a jury, resulting in a verdict for the plaintiff for the amount 
involved. From judgment entered on the verdict the defendant has appealed to 
this court and asks a reversal of the said judgment upon the grounds stated in 
the exceptions. 

The position of the appellant, as appears from appellant’s brief, is that the 
exceptions raise the following questions: 

“1. Was the plaintiff, a farmer, totally disabled within the definition of that 
term as adopted. by this Court and under the terms of the policy, by the loss of 
four fingers on his left hand, when he was able to partially at least perform prac- 
tically all of his accustomed duties, and outside work as well? 

“2. Was the plaintiff entitled to recover for total disability for loss of four 
fingers when the policy states certain injuries which will constitute total disability, 
and the injury to the plaintiff was not one of the included injuries,” 

In answering these questions it is necessary to consider the same in connection 
with the following provisions in the insurance contract involved: 

“Upon receipt at the Home Office of the Company, of the proof, upon blanks 
furnished by the Company for that purpose, that, after the payment of the first 
annual premium upon this policy, and before default in the payment of any 
subsequent premium, and while this policy is in force, and before the insured 
has attained the age of sixty years, the insured has become and is totally and 
permanently disabled by bodily injury or disease, except as hereinafter provided, 
and will be continuously and wholly prevented thereby for life from engaging in 
any occupation, employment or work for wages, gain or profit, and that such 
permanent and total disability has existed during the preceding period of thirty 
days, the Company will waive the payment of any subsequent premiums of this 
policy which fall due during the continuance of such total and permanent dis- 
ability ; and after the lapse of sixty days from the receipt of the aforesaid proof, 
if such total and permanent disability as herein defined has continued and _ then 
exists, the Company will pay the insured a monthly income of ten dollars per 
month for each $1,000.00 of the amount of insurance named on the first page of 
the policy, the first of such monthly income payments to be made immediately 
upon approval of claim therefor, and a like amount on the corresponding day 
of each calendar month thereafter during the continuance of such total and per- 
manent disability and the life of the insured, or until the maturity of this policy 
as Endowment. 

“The complete loss of the sight of both eyes, or of both hands, or of both 
feet, or of one hand and one foot, shall be deemed total and permanent disability 
hereunder.” 

In response to the allegations of the complaint, the plaintiff offered testimony 
tending to show, in effect, that subsequent to the issuance of the policy involved, 
and while the same was in full force and effect, the insured, on or about January 
29, 1932, became permanently disabled by reason of injury to his hand, caused 
from a gunshot wound. In response to questions as to what effect this injury had 
upon the insured in making a living, the insured testified, in part, as follows: 

“Q. Mr. Marshall, what occupation were you engaged in when you took out 
this insurance policy? A. Farming. 

“Q. What was the nature of the work you performed personally at that time, 


Mr. Marshall? A. Well, all duties of farm work—plowing, hoeing and picking 
cotton. 


“Q. Enumerate the various details you did yourself in conection with these 
duties? A. I did everything a farmer is supposed to do. 

“QO. Enumerate them, what they are. A. I plowed, picked cotton, hoed, 
planted cantaloupes, hoed cantaloupes, plowed cantaloupes, hauled hay, and all 
other work that goes in connection with farming. ; : ; 

“Q. State whether or not you chopped wood? A. Yes, sir; I certainly did; 
I didn’t have anybody else to chop it for me. 
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“Q. Were you doing those details yourself before January 29th, up to Janu- 
ary 29, 1932? A. Yes, sir. 

“Q. State whether or not you are able to do those things now, since your 
injury—state whether or not you have been able to do these things since your 
hand was injured, Mr. Marshall. A. I haven't. 

“Q. State which of these things you are unable to do since your injury, in 
farming? A. Able to pick cotton, pick beans, hauling hay, practically all of it— 
some of it I can do, but if I do it I am doing it under a handicap. 

“Q. Can you do any of those things you have enumerated there, since your 
injury, can you do them? A. Why, no, not successfully. 

“Q. Since that injury, Mr. Marshall, have you continued, or tried to continue, 
to farm? A. Why, I haven’t, no, not myself. I have had some farm work done, 
but not as much. 

“Q. You have had it done? A. Yes, sir: some. 

“Q. Have you tried to farm on as large a scale since your injury as you did 
before your injury? <A. No, I haven't. 

“Q. What is the difference in the extent of your farming you have done 
since then as compared with what you did before your injury, Mr. Marshall? 
A. Well, I have cut off a two-horse farm, you might say, this year. 

“Q. Why have you cut off a two-horse farm this year? A. I couldn’t do it 
properly—successfully. 

“Q. Why couldn’t you do it properly? A. I couldn’t hire labor and carry it 
on profitably, and couldn’t do it myself. 

“Q. State whether or not you would have cut off that two-horse farm if you 
had not had this injury? A. I don’t think so. 


“Q. You made some statement about having to get help; state whether or 
not it is necessary for you to pay this help that you hire, since your injury? 
A. Absolutely, yes, sir. 

“Q. Did you have that help before your injury? A. No, sir.” 

[1] There was, also, offered in evidence by plaintiff other testimony which 
tended to corroborate the statements of the insured in several respects, and, in 
our opinion, the testimony, considered as a whole, made an issue for the jury 
on the question of total and permanent disability, as contemplated by the pro- 
visions of the policy. See McCutchen v. Pacific Mutual Life Insurance Company, 
153 S. C. 401, 151 S. E. 67, and Davis v. Metropolitan Life Insurance Company, 
164 S. C. 444, 162 S. E. 429, and authorities cited under these cases. 

[2] We are, also, unable to agree with the appellant as to the second question. 
As inferred from the question stated by appellant, the gunshot wound sustained 
by the insured destroyed the four fingers on his left hand, leaving only the 
thumb on that hand. It is the position of appellant that the injury suffered by 
the insured was not one of the included injuries contemplated under the pro- 
visions of the policy, and that, therefore, the plaintiff was not entitled to recover 
in the action, relying upon the following language contained in the policy, quoted 
above: “The complete loss of the sight of both eyes, or of both hands, or of 
both feet, or of one hand and one foot, shall be deemed total and permanent 
disability hereunder.” 


Counsel for appellant, in stating appellant’s position in this respect, quotes 
the following language from 1 C. J. 463: “A policy designating certain injuries 
as amounting to total disability does not preclude a recovery for total disability 
resulting from injuries other than those specified, but precludes a recovery as 
for total disability when the injury is of a kind designated in the policy but 
does not reach the degree which the policy contemplates,” citing the case of 
Smith v. Supreme Lodge O. S. F., 62 Kan. 75, 61 P. 461, in which case it appears 
the court held “that the loss of one arm does not constitute total disability where 
the policy provides that the loss of one arm and the permanent crippling of the 
other shall be so regarded.” It is true the insured lost only one hand but, in our 
opinion, the fact that he did not lose both hands or one hand and one foot did 
not preclude him from recovering under the policy for total and permanent dis- 
ability, if the facts in the case, to be determined from the testimony, which was 
a jury question, show that he had by loss of one hand or in some other way 
become totally and permanently disabled, within the meaning of the provisions 
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of the policy, under the rule declared in the case of McCutchen v. Pacific Mutual 
Life Insurance Company, supra, and Davis v. Metropolitan Life Insurance Com- 
pany, supra. In our opinion, the insured has brought himself under the rule 
declared in these cases, and, therefore, the trial judge did not err in refusing the 
motion for direction of a verdict and in submitting the issues in the case to the 
ury. ’ 

, The exceptions are therefore overruled, and the judgment of the lower court 
affirmed. 


Blease, C. J., Stabler and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


LEWIS v. WOODMEN OF THE WORLD. No. 13767. 
Supreme Court of South Carolina. Feb. 5, 1934. 

172 Southeastern Reporter 702. 
INSURANCE. 


Application for alternative disability benefits held required by certificate and 
Constitution to be made while certificate is in force. 
Benefit certificate provided that, if any member while younger than 
60 and while certificate was in force suffered bodily injury through exter- 
nal, violent, or accidental means or by disease, and was permanently, 
totally disabled thereby, he should have option of surrendering certificate 
for cancellation and receiving in settlement thereof one-half of face amount 
of certificate as permanent total disability benefits. The Constitution con- 
tained the further proviso that the certificate holder should make such 
application prior to becoming 60 years of age or within 60 days after 
attaining such age. 
(For other cases, see Insurance, Dec. Dig. § 747.) 


Appeal from Common Pleas Circuit Court of Richland County; M. S. Whaley, 
Judge. 


Action by William M. Lewis against the Woodmen of the World. From a 
judgment for plaintiff, defendant appeals. 

Reversed and remanded, with instructions. 

Melton & Belser, of Columbia, for appellant. 

W. M. Easterling and C. T. Graydon, both of Columbia, for respondent. 

STABLER, Justice. 

The following facts appear from the record on appeal: In February, 1920, 
the defendant association issued to the plaintiff, one of its members, a combined 
benefit certificate in the maximum sum of $1,000; the insured being given the 
option, under certain conditions, of surrendering his certificate for cancellation 
- eet in settlement thereof the sum of $500 as permanent total disability 
yenefits. 

Lewis kept his insurance in force until May 1, 1928, when it lapsed for 
nonpayment of premiums. In October, 1932, more than four years thereafter, he 
filed with the association an application for total disability benefits, and upon its 
refusal to pay the claim, he brought this action alleging that he had become 
totally and permanently disabled while his insurance was of force, and that due 
and timely notice of his disability had been given to the insurer. The defendant 
admitted that it had issued the certificate, but denied all liability thereunder. 

The case was tried before the Honorable M. S. Whaley, judge of the Rich- 
land county court, and a jury, in May, 1933. The defendant moved for a nonsuit 
and for a directed verdict upon the grounds (1) that the admitted failure of 
plaintiff to file his claim while the certificate was in force operated as a bar to 
recovery; and (2) that there was no- evidence tending to sustain the claim of 
total and permanent disability. The court overruled the motions, and, from judg- 
ment entered on a verdict for plaintiff, the defendant appeals. 

. The main question raised by the exceptions is whether the trial court was in 
error in refusing to direct a verdict on the first ground stated. 

A reading of the certificate discloses that it contains only an alternative or 
conditional agreement to pay disability benefits. It provides, in the first place, for 
the payment of $1,000 to the beneficiary named therein upon the death of the 
insured, “or the society will pay * *:* permanent total disability benefits, 
under age 60. * * *” It also provides that “This Certificate is issued and 
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accepted subject to all the conditions set forth herein and the provisions of the 
Constitution and Laws in relation to membership on the second and third pages 
hereof”; and that “the articles of incorporation and the Constitution and Laws 
of the Society, and all amendments to each thereof which may be made hereafter, 
the application for membership and medical examination, signed by the applicant, 
herein named as member, as approved by the Sovereign Physician of this Society, 
and = certificate shall constitute the agreement between this Society and the 
member. 


With respect to the benefits here sued for, the certificate contains the follow- 
ing provisions: “13. Total Disability. If such member, while younger than sixty 
years of age, and while the certificate is in full force and effect, has suffered 
bodily injury, through external, violent or <ccidental mcans, or by disease, and 
shall furnish satisfactory proof to the Scciety that he is a:d will be permanently, 
totally, continuously and wholly preveuted thereby for lit: from pursuing any 
and all*gainful occupations or performing any work for c:mpensation of value 
* * * he may have the option of surrendering this cert fivate for cancellation 
and receiving in settlement thereof, less any indebtedness ‘iue t.. the Society, one- 
half of the face amount 2f his certincate 2: 2 ers *.cnt total disability benefii, 
pavable in one stn, or the value of such sum payable in ten equa: ‘nsta!'~.ents, 
or in the way of a life annuity, or in paid-up insurance.” 

The language of the constitution of 1927, conceded to be applicable here, was 
as follows: “Sec. 61. (c) Any member whose certificate so provides, and who, 
while younger than 60 years of age, and while the certificate is in full force and 
effect, has suffered bodily injury, through external violent or accidental means 
or by disease, and shall furnish satisfactory proof to the Association that he is 
and will be permanently, totally, continuously and wholly prevented thereby for 
life from pursuing any and all gainful occupations or performing any work for 
compensation of value * * * he may have the option of surrendering his 
certificate for cancellation and receiving in settlement thereof, less any indebted- 
ness due to the Association, one-half of the face amount of his certificate as a 
permanent total disability benefit, provided he makes such application prior to 
becoming 60 years of age or within sixty days after attaining age 60.” 

The constitution of 1931, in force at the time the application was made, con- 
tained the following: “Sec. 61. (c) Any member whose certificate so provides, 
and who, while younger than sixty years of age, and while the certificate is in 
full force and effect, shall furnish satisfactory proof to the Secretary of the 
Association at the home office of the Association that he has suffered bodily 
injury, through external, violent and accidental means or by disease, and that he 
is and will be permanently, totally, continuously and wholly prevented thereby 
for life from pursuing any and all gainfui occupations or performing any work 
for compensation of value * * * may have the option of surrendering his 
certificate for cancellation and receiving in settlement thereof, less any indebted- 
ness due to the Association, one-half of the face amount of his certificate as a 
permanent total disability benefit, provided he makes such application prior to 
becoming sixty years of age or within sixty days after attaining age sixty.” 

It will be observed that under the provisions of the contract, in order for a 
member to be entitled to the benefits which the plaintiff seeks to recover, he 
must become totally and permanently disabled, by reason of disease or accident, 
“while younger than sixty years of age, and while the certificate is in full force 
and effect.” When these conditions are present, such member may exercise the 
option, if he so elect, of surrendering his certificate for cancellation and of receiv- 
ing in settlement thereof one-half of the face amount of the policy. The trouble- 
some question presented, however, is what interpretation should be given to the 
clause contained in section 61 (c) of the constitution of 1927, namely, “provided 
he makes such application prior to becoming 60 years of age or within sixty days 
after attaining age 60.” The trial judge construed this language to mean that 
any member entitled to such benefits could file his application therefor at any 
time “prior to becoming 60 years of age or within sixty days after attaining age 
60,” despite the fact that he had permitted his policy to lapse prior to making 
such application. The court reasoned that the association, realizing that paragraph 
13 of the certificate did not contain a limitation as to time for the filing of the 





1476 The Insurance Law Journal, Vol. 82 [June, 1934 


application, put it in section 61 (c) of the constitution, “which, of course, modi- 
fied the contract.” The judge then illustrates his view of the manner in this wise: 
“Take him (the member) at 58, then if the contention is that that policy lapsed 
when he was 58 and three months. old, he would no longer be able to make a 
claim unless within that period, while he was 58 years and three months, and 
while the policy was in force, he should have asserted his claim. Well, if he had 
already been forced by his contract to assert a claim, what good would be the 
provision that he could assert it at any time prior to 60, taking that phase of it. 
In other words, under that construction of it he would already have had to assert 
it and make his option if he wanted to get his total disability benefits, otherwise 
he would not get it.” 

We do not agree with the conclusion reached by the trial judge. When the 
pertinent provisions of the contract are considered together, the appellant’s posi- 
tion must be sustained. See Parker v. Insurance Company, 158 S. C. 394, 155 
S. E. 617, Reynolds vy. Stockman, 109 S. C. 341, and Breedin v. Smith, 126 S. C. 
346, 120 S. E. 64. The contractual plan of the parties is plain. As we have indi- 
cated, the contract provides for the payment of benefits in the alternative. Under 
certain conditions, the member may exercise the option of surrendering his cer- 
tificate and of receiving the disability benefits in full settlement thereof; or he 
may retain and keep the certificate in force for the full amount to be paid as a 
death benefit. It is clear that, if he fails to exercise the option while the policy 
is in force, he cannot do so after it has lapsed for the reason that he would then 
be unable to comply with the condition or requirement of surrendering it for 
cancellation. 

Nor do we think that the provision contained in section 61 (c) of the con- 
stitution, upon which the trial judge rested his conclusion was intended to, or 
does, modify or remove, in any way, the requirements that the suffering of the 
disability must occur and the filing of proof thereof be made while the certificate 
is in full force and effect. In the absence of this limitation of time for the filing 
of an application, the member could exercise the option of claiming the disability 
benefits at any time, and at any age, while the policy is in effect. Its presence in 
the contract, however, prevents this being done beyond the age limit fixed. We 
think, therefore, and so hold, that this provision was merely intended to meet 
a case where a member might keep his certificate in force until he becomes, say 
61 years of age or more, and then claim disability benefits by reason of the fact 
that he had become permanently and totally disabled previous to attaining the 
age of 60. Under this view all the pertinent provisions of the contract are pre- 
served and harmonized, and the plain intention of the parties effectuated. 

When, however, the member has filed his application for such benefits and 
surrendered his certificate for cancellation, a different situation is presented. In 
such case he does not have to continue to pay assessments or premiums to keep 
the certificate alive in order to recover the benefits to which he was entitled at 
the time the application was made. Ingle v. Sovereign Camp, Woodmen of the 
World (S. C.) 171 S. E. 857. 

The conclusion reached makes it unnecessary to consider the other questions 
presented by the appeal. 

The judgment of the court below is reversed, and the case remanded, with 
instructions that judgment be entered up for the defendant under rule 27 of this 
court. 


Blease, C. J., and Carter and Bonham, JJ., concur. 


LUNSFORD v. JUNIOR ORDER OF THE UNITED 
AMERICAN MECHANICS et al. 
Supreme Court of Tennessee. Jan. 16, 1934. 
66 Southwestern Reporter (2d) 994. 
1. INSURANCE. 


Where law of benefit society designates beneficiaries, neither society nor mem- 
ber, nor both combined, can directly or indirectly divert benefit from those desig- 
nated. 


(For other cases, see Insurance, Dec. Dig. § 771.) 
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2, INSURANCE. . 

Right of member of benefit society over funeral benefits, widow's right thereto 
upon member’s death, and member’s right to change beneficiary, held dependent 
upon laws of society, there being no regulatory statutes. 

(For other cases, see Insurance, Dec. Dig. §§ 771, 780.) 

3. INSURANCE. 7 

Where laws of benefit society expressly designated beneficiaries of funeral 
benefits, member had no interest in funeral benefits transmissible by will. 

(For other cases, see Insurance, Dec. Dig. § 775.) 

4. INSURANCE. ; 

Widow of member of benefit society held entitled to funeral benefits, impressed 
with trust for payment of funeral expenses, but not for payment of expenses of 
last illness, any surplus to be retained by widow, notwithstanding member willed 
benefits to his sister. 

(For other cases, see Insurance, Dec. Dig. § 775.) 

Certiorari to Court of Appeals, on Appeal from Chancery Court, Blount Coun- 
ty; Ben Robertson, Chancellor. . , ; 

Suit by Mrs. Mary Lunsford against the Junior Order of the United American 
Mechanics, and Mrs. Pauline Phillips, wherein first-named defendant filed an ans- 
wer in the nature of an interpleader and asked for direction of the court. To re- 
view a judgment of the Court of Appeals in favor of Mrs. Pauline Phillips, Mrs. 
Lunsford brings certiorari. 

Modified, and, as modified, affirmed and remanded, with directions. 

Gamble, Goddard & Gamble, of Maryville, for plaintiff in error. 

Kramer & Kramer, of Maryville, for defendants in error. 


COCHRAN vy. NATIONAL LIFE & ACCIDENT INS. CO. 
Supreme Court of Tennessee. Jan. 13, 1934. 
66 Southwestern Reporter (2d) 996. 
1. INSURANCE. 


Industrial life policy executed in 1920 need not have authorized payment of 
premiums within grace period after due dates (Acts 1907, c. 457). 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

2. INSURANCE. 

Under industrial life policy which limited right to demand cash surrender 
value to 60 days from date of default in payment of any premium when due, and 
which barred forfeiture for nonpayment of premiums until four premiums were 
in arrears, “date of default” from which 60-day period began to run was date when 
first unpaid premium fell due and not date when fourth unpaid premium fell due. 

(For other cases, see Insurance, Dec. Dig. § 369.) 


Appeal in Error from Circuit Court, Hamilton County; Oscar Yarnell, Judge. 

Suit by Joe Frank Cochran against the National Life & Accident Insurance 
Company. To review a judgment of dismissal, plaintiff appeals in error. 

Affirmed. 

H. M. Vaughn, of Chattanooga, for plaintiff in error. 

Sizer, Chambliss & Kefauver, of Chattanooga, for defendant in error. 

SwiccarT, Justice. 


This is a suit on a contract of industrial life and disability insurance, to re- 
cover its stipulated cash or surrender value of $9.35. The suit was dismissed in 
the circuit court, upon the finding of that court that the plaintiff had not made 
demand for the surrender value within the time prescribed by the contract. The 
case is before us on the plaintiff’s appeal in the nature of a writ of error. 

Decision of the controversy turns upon the proper construction of the word 
“default,” as used in the contract with reference to the payment of weekly pre- 
miums; whether the date of default was the date the first unpaid premium was 
due, or four weeks later when four weekly premiums were in arrears. 

The material provisions of the contract are as follows: 

“The first year’s insurance under this policy is term insurance. Thereafter 
a reserve shall be accumulated upon the basis of the Actuaries’ Table of Mortality 
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with 4 per cent interest, and in the event of default in the payment of any premium 
when due, after premiums for three full years have been paid, this Policy, without 
action on the part of the insured, will be extended for the full amount of the nat- 
ural death benefit only, for such length of time as the reserve hereunder at the 
anniversary immediately preceding the date of such default, less two and one-half 
per centum of the amount insured, will purchase according to the Actuaries’ Ta- 
ble of Mortality with four (4) per cent interest; or in lieu thereof, provided pre- 
miums have been paid for ten full years, the Company will pay to the insured 
upon written application therefor and the legal surrender of this Policy within 
sixty days from date of such default, as a cash surrender value the amount other- 
wise available for the purchase of extended insurance as aforesaid. 
+ * s * : * * * 

“This Policy shall not lapse for nonpayment of premiums until the premiums 
for four (4) weeks are in arrears; the insured, however, shall not be entitled to 
sick or accident benefits when premium payments are in arrears for two (2) weeks 
or more, and the subsequent payment of such arrears shall not entitle the insured 
to benefits for sickness or disability beginning or occurring during the period of 
such arrears. Should the insured die when the premium payments on this Policy 
are four (4) weeks or more in arrears this Company shall not be liable for any sum 
under this Policy except as otherwise expressly provided herein.” ; 

No premiums were paid by plaintiff after June 13, 1932. The premium due 
June 20 and those subsequently due were unpaid. Demand for the surrender value 
was made on August 26, which was more than sixty days from June 20, but within 
sixty days from the due date of the fourth unpaid premium. 


A diligent search by counsel and by the court has not disclosed a decision di- 
rectly in point construing the phrase “date of default.” The usual provision of 
insurance contracts, as revealed by the cases, seems to be to limit the right to de- 
mand the surrender value to a specified time from the “due date” of the first un- 
paid premium, or from the date the policy “lapsed.” 

[1] The contract before us, being a contract of industrial insurance, written in 
1920, is not one which the statute required should authorize payment of premiums 
within a grace period after the due dates. Acts 1907, c. 457; Life & Casualty Ins. 
Co. v. King, 137 Tenn. 685, 195 S. W. 585. The parties were therefore free to con- 
tract with respect to the date of default in the payment of the premiums. 

The stipulation of the contract, that it should not lapse for nonpayment of pre- 
miums “until the premiums for four (4) weeks are in arrears,’ is so phrased as 
to direct attention to the fact that a weekly premium is “in arrears” if not paid 
when due, and serves only to postpone the insurer’s right to declare a forfeiture, for 
nonpayment of premiums, until four premiums are in arrears. 


The contract, in the paragraph first quoted hereinabove, provides for automa- 
tic extended insurance “in the event of default in the payment of any premium 
when due”; but in the same paragraph the insured is given the option to require 
the payment to him of the cash surrender value of the contract upon his demand 
“within sixty days from date of such default.” Such default is the default 
previously referred to in the same paragraph; that is, default in the payment of a 
premium “when due.” This construction is the only reasonable construction which 
the language permits, in view of the other provision characterizing a premium as 
“in arrears” if not paid when due. The provision against lapse for nonpayment of 
premiums until four payments are in arrears does not, we think, justify a ruling 


that, under the terms of the contract, a single payment is not in default if not 
paid when due. 


[2] We rule, therefore, that plaintiff's option to demand the cash surrender 
value of the contract was lost when he failed to make the demand within sixty days 
of his default in the payment of the first unpaid premium, due June 20, 1932. A 
subsequent payment, before four premiums were in arrears, would have reinstated 
plaintiff's right to continue the insurance as before, but, when no such subsequent 
payments were made, the contract stood, with respect to extended insurance and 
the option to demand the cash surrender value, as in default of premium payment 
from and after June 20. 

[3] This case was heard by the circuit court, without a jury, on February 1, 
1933, and judgment was rendered on that day for the plaintiff. On March 24, 1933, 
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defendant’s motion for a new trial was sustained, the former judgment was vacated, 
and judgment was rendered for the defendant, from which this appel in error is 
prosecuted. By motion, plaintiff insists that the original judgment of February 
Ist became final by the lapse of thirty days without minute entry on the defendant’s 
motion for a new trial, and that the subsequent proceedings in the circuit court 
were coram non judice and void. Ellis v. Ellis, 92 Tenn. 471, 22 S. W. 1. 

The transcript contains a copy of the rule docket of the circuit court, reciting 
that defendant’s motion for a new trial was filed on February 4, 1933, three days 
after the original judgment was rendered. The filing of the motion within the 
thirty days operated to prevent the judgment from becoming final during the term, 
so long as the motion so filed remained undisposed of. Life & Casualty Ins. Co. 
y. Baber, 166 Tenn. 57 S.W.(2d) 791. The authorities cited in that opinion 
sustain this ruling, to which may be added Wright v. Dorman, 155 Tenn. 189, 291 
S. W. 1064; Johnston v. Phillips, 4 Higgins (4 Tenn. Civ. App.) 662, has not been 
followed by this court, and, in so far as it conflicts with Life & Casualty Ins. Co. 
v. Baber, supra, is not approved. Chattanooga Dayton Bus Line v. Lynch, 9 
Tenn. App. 129, was not reviewed by this court on this point. Whittaker v. Ten- 
nessee Cent. Ry. Co., 3 Tenn. App. 185, ruled that a final judgment is not suspended, 
beyond the adjournment of the term at which it is rendered, by a motion for a 
new trial of which no minute record is made, so as to empower the trial court to 
act on the motion at a succeeding term. That case is thus distinguished from 
the case before us, in which action on the motion was had at the trial term. 

The judgment of the circuit court is affirmed. 


JONES v. SOVEREIGN CAMP, W. O. W. 
Court of Appeals of Tennessee, Western Section. Oct. 28, 1933. 
Certiorari Denied by Supreme Court Jan. 27, 1934. 
67 Southwestern Reporter (2d) 159, 
INSURANCE. 


Where substituted benefit certificate issued June 11, 1929, provided that non- 
forfeiture values should be computed as of June 1, 1923, further provision that 
they were conditioned on 36 monthly payments held not to change specified anterior 
dating for such computation, so as to defeat recovery where insured died 
December 5, 1931. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


Appeal from Chancery Court, Chester County; T.:C. Rye, Chancellor. 

Bill by Edith E. Jones against the Sovereign Camp, Woodmen of the World. 
From a decree for the complainant, defendant appeals. 

Affirmed and judgment rendered for amount of the decree. 

Ross & Ross, of Savannah, for appellant. 

Galbraith & Mitchell, of Henderson, for appellee. 


BOWEN v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of Tennessee, Eastern Section. July 1, 1933. 
Certiorari Denied by Supreme Court Oct. 14, 1933. 

67 Southwestern Reporter (2d) 164. 


6. INSURANCE. 

_ Insured, under group life insurance policy, to be entitled to disability bene- 
fits, has burden to prove that he became totally and permanently disabled within 
ierms of policy. ’ 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

7 INSURANCE. 

Evidence held insufficicnt to support finding that laborer employed by power 
company was “totally and permanently disabled,” as basis for recovery of dis- 
ability benefits under group life policy, because of injuries to hip and back, 
allegedly sustained in fall from truck. 

‘In insurance parlance, phrase “totally and permanently disabled” 
contemplates a physical condition which reasonably convinces the judg- 
ing authorities that the subject is then totally disabled and will remain 
so for life. The disability is totai if it incapacitates the claimant for any 
remunerative occupation, and the disability is permanent, if lasting or 
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continuous, as distinguished from temporary merely, with a promise or 
affording a probability of recovery. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Chancery Court, Knox County; Robert M. Jones, Chancellor. 

Suit, by Andrew J. Bowen against the Metropolitan Life Insurance com- 
pany. From a judgment in favor of the complainant, the defendant appeals. 

Decree reversed, and the suit dismissed. 

Kennerly & Key, of Knoxville, for appellant. 

Bowen & Bowen and B. H. Duncan, all of Knoxville, for appellee. 

SENTER, Judge. 

By this suit Andrew J. Bowen, complainant, seeks a recovery of the defend- 
ant for the sum of $57.60 representing two monthly total and permanent dis- 
ability benefits provided in a certificate issued in connection with a policy of 
group life insurance. The benefits referred to being for the months of Novem- 
ber and December, 1931. 

Complainant alleges, in substance, that on and prior to November 1, 1928, 
he was an employee of the Knoxville Power & Light Company, and insured under 
a policy of group life insurance issued by the defendant to said power and light 
company. ‘that the policy and certificate issued in connection therewith pro- 
vided for the payment of indemnity in case an employee insured thereunder 
should become totally and permanently disabled; that on November 1, 1928, 
complainant sustained an injury while in the course of his employment with said 
company, “and which has disabled him from assuming his former duties, and 
which he has been advised by reputable physicians that his disability is total 
and permanent.” Complainant also sought to recover the statutory penalty 
because of the failure of defendant “to pay this just claim within proper time.” 
Other allegations are contained in the bill, but need not be noticed at this 
time. The certificate issued by the defendant to complainant in connection 
with the policy of group insurance was made an exhibit to the bill, but the 
;r0up insurance policy was not so exhibited. 


The defendant filed a demurrer setting forth several grounds, but it is 
conceded by defendant that it now relies on only the first two grounds of the 
demurrer. The first two grounds of the demurrer are as follows: 


“1. Because there is no equity upon the face of the bill. ; 

“2 Because the bill states no cause of action under the policy of insurance 
exhibited to the bill against this defendant.” 

The demurrer was overruled by the chancellor, and to the action of the 
chancellor in overruling the demurrer, the defendant excepted. 

The defendant then filed its answer. The answer admits that the defendant 
issued and delivered to the Electric Bond & Share Company its policy of group 
life insurance No. 3323G, by the terms of which the employees of said Electric 
Bond & Share Company, and its associated and affiliated corporations, one of 
which was the Knoxville Power & Light Company, were privileged to obtain 
insurance upon their lives in accordance with a schedule attached to and made 
a part of said group policy. The answer then states: “A full, true and correct 
copy of said group policy is filed herewith, marked Exhibit No. 1 to this 
answer, and made a part hereof as fully as if copied herein.” The answer 
further alleges that complainant, while an employee of the said Knoxville Power 
& Light Company, or its successor, Tennessee Public Service Corporation, made 
application for and obtained insurance upon his life in the initial sum of $1,000, 
said insurance being granted by the defendant under the terms and subject to the 
conditions of said group policy, “Exhibit No. 1 hereto, as evidence thereof the 
defendant issued and caused to be delivered to complainant its certificate No. 1347, 
which is the certificate which is attached to the original bill in this cause and 
made a part thereof.” 

_The answer further alleges that according to defendant’s information and 
belief, which is believed to be true, the complainant remained in the employ of 
the said Knoxville Power & Light Company and said Tennessee Public Service 
Company from the date of said certificate, to wit, July 18, 1927, up until on or 
about the 29th day of October, 1930, on which date complainant’s employer ter- 
minated said employment, and complainant was never thereafter an employee of 
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either the said Electric Bond & Share Company, the Knoxville Power & Light 
Company, or the Tennessee Public Service Company. 

The answer further specifically denies that the complainant sustained an injury 
on or about November 1, 1928, or at any other time, which rendered him totally 
and permanently disabled, as averred in said original bill. It denies that ‘the 
contract of insurance sued on contains the provisions averred and set out in the 
second section of the bill, and relies upon said group policy and said certificate 
to show the contents thereof. The answer then proceeds to set out certain pro- 
visions contained in the group policy, with respect to the duty of the employer 
to report to the company in writing the names of all persons insured under the 
formula, not previously reported, who shall have ceased to be in its employ 
since the 20th day of the preceding calendar month, together with the date 
when each such employee left said employment. “The insurance hereunder as to 
each of such employees, shall be discontinued as of the date when such employee 
left the employ of the employer.” 

The answer alleges that, pusurant to said provision in the policy, the Knox- 
ville Power & Light Company, on the 29th day of October, 1930, reported in 
writing to the defendant that the complainant, Andrew J. Bowen, was no longer 
in the employ of said employer, and thereupon directed the defendant to discon- 
tinue the insurance under said group policy upon the life of the complainant as 
of October 29, 1930; that, in accordance therewith, said insurance was discon- 
tinued and no further premiums were paid thereon to the defendant, and the 
complainant has not, since the 29th day of October, 1930, been insured under said 
group policy. 

The answer specifically denied that complainant, while insured under said 
group policy, and prior to his sixtieth birthday, became totally and permanently 
disabled, as the result of bodily injury or disease, so as to be prevented from 
thereby engaging in any occupation and performing any work for compensation 
or profit. Certain other admissions and denials and allegations are set forth 


in the answer, but the above are sufficient to present the questions made in this 
court. 


At the hearing of the cause, the chancellor sustained the original bill, holding 
and decreeing, among other things, as follows: 

_ “2. That on or about the Ist day of November, 1928, and while in the employ 
of the said Knoxville Power & Light Company, the complainant sustained an 
injury which resulted in total and permanent disability, and the Court finds that 
from and after said date, the complainant was totally and permanently disabled 
within the meaning of the provisions of total and permanent disability contained 
in the policy of insurance. 

“3 And it appearing that at the time of the filing of the bill in this cause, 
there were two monthly installments due the complainant, on which interest to 
this date amounts to the sum of $3.45, making a total of $61.05, it is ordered 
and decreed by the Court that the complainant Andrew J. Bowen, have and 
recover of the defendant Metropolitan Life Insurance Company, said sum of 
$61.05 and all the costs of this cause for which execution may issue.” 

To the action of the court in adjudging and decreeing liability on the part 
of defendant, the defendant excepted, and from said decree prayed an appeal to 
this court. It is further provided in the decree, that, in case of appeal, all exhibits 
may be sent up in their original form in lieu of copying the same into the 
transcript, and any and all exceptions to testimony to be noted on the margin 
of the depositions, together with the action of the court thereon. 


The appeal has been duly perfected and errors assigned. 


[1] Appellee filed a petition for certiorari suggesting the diminution of the 
record, in that the clerk of the chancery court had failed to include in the 
transcript of the record the group policy No. 3323-G, filed with the answer 
of the defendant and marked Exhibit No. 1 to the answer. This matter was 
presented to this court when the case was called for hearing, and, by consent of 
parties by counsel made in open court, it was agreed that the suggestion of 
diminution be considered together with the cause on its merits. We will first 


dispose of that matter. Upon examination of the answer we find it contains an 
averment as follows: 
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“That on the Ist day of January, 1927, it issued and delivered to the 
Electric Bond & Share Company its policy of group life insurance, No. 3323-G. 
by the terms of which the employees of said Electric Bond & Share Company 
and its associated and affiliated corporations, one of which was the Knoxville 
Power & Light Company, of Knoxville, Tennessee, were privileged to obtain 
insurance upon their lives in accordance with a schedule attached to and made 
a part of said group policy. A full, true and correct copy of said group policy 
is filed herewith, market Exhibit No. 1 to this answer, and made a part hereof 
as fully as if copied herein.” 

It thus appears that this group policy, and in connection with which the 
certificate issued and delivered to complainant, was made an exhibit to the 
answer, but the same was not sent up with the transcript of the record. Since 
certain of the assignments of error, and contentions made thereunder, are directed 
to the failure of complainant to introduce in evidence or to exhibit with the 
bill this group insurance policy, which admittedly is a necessary part of the 
contract of insurance sued upon, we think the application for certiorari suggesting 
the diminution of the record in this respect should be and the same is accordingly 
granted, and the clerk of this court will issue said writ directing the clerk 
and master of the chancery court of Knox county, Tenn., to properly certify and 
send up to this court the Exhibit No. 1 in its original form as filed to the 
answer of the defendant. 

By the first assignment of error it is contended that the chancellor erred in 
overruling the first and second grounds of defendant’s demurrer, because the 
original bill does not state a cause of action under the policy of insurance sued 
on in two particulars: (a) It does not allege that complainant, while insured 
thereunder, became totally and permanently disabled from engaging in any 
occupation or performing any work for compensation or profit; and (b) it does 
not allege that three months before the filing of the suit, or at any other time, 
due proof of such disability was furnished to the defendant. 

By the second assignment it is insisted that the chancellor erred in finding, 
and decreeing that the complainant on November 1, 1928, or at any other time 
while insured under the policy of insurance sued on, became totally and per- 
manently disabled within the meaning of the provision of the policy of insurance 
sued on. 

By the third assignment it is urged that the chancellor erred in not dis- 
missing complainant’s bill at his cost. 

The fourth assignment presents the question that the chancellor should have 
dismissed complainant’s suit because the group policy was not introduced in 
evidence, but this assignment has been withdrawn, and its withdrawal is so noted 


on the margin of the assignment of errors, over the signature of solicitors for 
appellant. 


In the view we have taken of this case and the questions made on the 
appeal, and since the withdrawal of the fourth assignment of error, we deem 
it unnecessary to await the sending up and making a part of this record said 
Exhibit No. 1 to the answer, the same being the group policy upon which the 
certificate was issued and delivered to complainant. However, it is ‘important 
that this document should be sent up so as to complete the record, in view of 
the fact that it is clear that as an exhibit to the answer it was before the 
chancellor and properly considered by the chancellor, but the assignments of error 
may be considered and disposed of without the formal filing of this document 
at this time, and to prevent unnecessary delay in disposing of the questions made 
on this appeal. 

As hereinbefore stated, the first assignment of error challenges the action 
of the chancellor in overruling the first and second grounds of defendant's 
demurrer. We again quote these two grounds of the demurrer, which are as 
follows: 

“1, Because there is no equity upon the face of the bill. 

“2. Because the bill states no cause of action under the policy of insurance 
exhibited to the bill against this defendant.” ; 

[2-5] Numerous authorities are cited in support of the first assignment of 
error and the two propositions, (a) and (b), thereof. However, we are of the 
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opinion that the first two grounds of the demurrer are too general, and not 
specific. By section 8784, Code 1932, which is a re-enactment of chapter 152 of 
the Acts of 1851-52, and carried into Shannon’s Code by section 4655, on the 
subject of demurrer, it is provided: 

“Demurrers only for substantial defects—Demurrers for formal defects are 
abolished, and those only for substantial defects are allowed. All demurrers shall 
state the objection relied on.” 

In the case of Whittaker v. Whittaker, 10 Lea, 93, and in which this statute 
was under consideration, it was held that a demurrer, both at law and in equity, 
must state the specific ground relied on, and no other objection will be noticed. 

In neither the first nor second ground to the demurrer is the attention of the 
court called to the questions now made under the first assignment of error. In a 
long line of cases in which this same section of the Code was construed, it has 
been held that all demurrers for form have been abolished, and demurrers must 
state the objection relied upon, or in other words must be special. Kirkman v. 
Snodgrass, 3 Head. 370; McNairy v. Nashville, 2 Baxt. 251; Walker v. Cheatham, 
1 Shan. Cas. 576; Ridley v. Ridley, 1 Cold. 323; Hobbs v. Memphis & C. R. Co., 9 
Heisk. 873. In the last-named case it is held that the provision of the statute 
that “all demurrers shall state the objection relied on” means that the objection 
relied on must be clearly stated, so as to give notice, distinctly, to the adverse 
party of the defect in his pleading. It was further held in that case: “In other 
words, that the party should not be allowed to get the benefit of what is equivalent 
to a general demurrer, not pointing out the objection ‘relied on,’ under one which 
is special, and required to point out the objection. It would be idle to abolish 
general demurrers, and to require the objection ‘relied on’ to be stated, if it is 
but to mislead and mean nothing, and the party have all the benefit of a general 
demurrer under special objections made to the pleading in his demurrer.” 

This section of the Code applies to suits in equity as well as to suits at law. 
Finley v. McCormick, 6 Heisk. 392, and cases cited. 

Nor do sections 4386 and 4388 of the old Code (new Code, §§ 10467, 10469), 
which provide, among other things, that a bill may be dismissed on motion, or 
upon demurrer, “for want of equity on its face,” relieve the necessity of a definite 
statement setting forth the objections relied upon. The sections of the Code 
referred to will be construed in connection with section 8784, new Code (2934, 
old Code). This was specifically held and definitely stated in the case of Chesney 
v. Rodgers, 1 Heisk. -239. 

We are of the opinion that there was no error in the action of the chancellor 
. ow the demurrer, and in not sustaining the first and second grounds 
thereot. 

The second assignment of error presents the real question to be considered and 
determined on this appeal. That is, whether or not the complainant on November 
1, 1928, or at any other time while insured under the policy of insurance sued on, 
became totally and permanently disabled within the meaning of the provisions of 
the policy of insurance. On this subject, the certificate issued and delivered to 
complainant provides: 


“Under the terms of the group policy mentioned on Page 1 of this Certificate, 
any employee shall be considered totally and permanently disabled who furnishes 
due proof to the insurance company, that, while insured thereunder and prior to 
his sixtieth birthday, he has became so disabled as a result of bodily injury or 
disease, as to be prevented permanently from engaging in any occupation or from 
performing any work for compensation or profit.” 

[6] The burden of proof is upon the complainant, to prove by a preponder- 
ance of the evidence that, while he was insured under this policy, and prior to his 
sixtieth birthday, he became “so disabled, as a result of bodily injury or disease, 
as to be prevented permanently from engaging in any occupation or performing any 
work for compensation or profit.” 

Numerous depositions were taken by the respective parties on the question of 
the nature and extent of complainant’s disability. From the undisputed evidence 
it appears that complainant received a serious injury on November 1, 1928, while 
he was in the employ of the Knoxville Power & Light Company, and while he was 
insured under the group policy and the certificate which formed the contract of 
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insurance between_the parties. He had been an employee of the Knoxville Power 
& Light Company as a lineman’s helper for about twelve years before he sustained 
the injury. The duties of that position were to assist in hoisting power poles, 
assembling cross-arms, and other work incident to the erection of power lines, but 
was not required to climb power poles, and his work was to be performed on the 
ground. On November 1, 1928, the complainant was knocked or fell from the 
motortruck of the Knoxville Power & Light Company while going to his work 
with a group of other employees. This fall resulted in serious injuries, all 
described in detail in the evidence. He was at once taken to a hospital, and was 
in the hospital for several weeks. He was then confined to his home, and unable 
to perform any labor for several weeks on account of the injuries. He sus- 
tained a broken rib and a fracture of the outer upper portion of the wall of the 
right ilium. This is the portion of the right hip upon which the belt rests. In all, 
he remained away from his work on account of the injuries for about three months. 
After that time he was employed by the same employer as a watchman. At the 
time he received the injuries, he was earning 35 cents per hour as a lineman’s helper. 
He was paid 30 cents or 35 cents per hour while he was employed as a watchman 
when he returned to work. His duties as watchman required very little physical 
exertion. He continued in that employment for some time and until the con- 
struction work of erecting a transformer station under the Church street 
bridge in Knoxville was completed. He was transferred to the office and vards 
of the power and light company on Fifth avenue, by the same employer, where 
he was employed as a night watchman continuously until about April, 1930, and 
received the same salary or wages as night watchman at this place that he received 
as night watchman at the former place where he was employed as watchman by 
the same employer. About April 1, 1930, the Phcenix Utility Company, another 
one of the subsidiaries of the same corporation, took over the work of erecting and 
maintaining all of the power lines of the corporation, and on or about April 1, 
1930, the complainant was transferred to the employ of the Phcenix Utility Com- 
pany, where he was assigned the work of a groundman at a wage of 35 cents per 
hour. While there is some conflict in the evidence as to his exact physical condi- 
tion at the time he undertook this last employment, we think it is clear from com- 
plainant’s cross-examination, as well as from the evidence of other of his wit- 
nesses, including the foreman under whom he worked, that from about April 1, 
1930, until about the last of October, 1930, while he was employed as a ground- 
man, his work in the main was heavier than before the accident resulting in his 
injuries. He admits on cross-examination that during that time the duties of his 
employment required considerable manual labor and physical exertion. However, 
he states that it occasioned him considerable pain to perform the work to which 
he was assigned. He admitted, however, that he showed gradual improvement all 
the time after he returned to work until the latter part of October, when he was 
discharged. We here quote from his evidence on cross-examination : 

“QO. Now, the first job that they gave you after you were hurt and able to go 
back to work was at night watching at the Church Street Bridge? 

Ac Ves. 

“QO. Out in the open? 

“A. Yes, and I kept a big fire there, you know, would have to keep a good fire. 

“OQ. What time of the year was it vou went on that job, in the winter time? 

“A. Yes, it was in the winter, but I don’t recall what time, I don’t know what 
date. but it was in the winter time. 

“Q. And about how long did you stay on that job down at the Church Street 
Bridge? 

“A. Well, sir, I would not say, I don’t recollect. 

“QO. What were your duties? 

“AT just sat there. I had not a thing in the world to do but sit down there 
and watch after their stuff there—I was just across the street there where thev 
were at a garage, the house was built under the bridge where I staved in. 

“O. And how much did they pay you while you were on that job? 

“A. Tt was 30c or 35c an hour, I forget which. 

“O. And how much were vou making before your were hurt? 

“A. IT made 40c or 35¢ whichever it was. 

“Q. 35c an hour? 
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“A See 

“Q. And you made either 30c or 35c an hour on the first job you had after 
you went back to work? 

“A. I don’t recollect what they paid me on that. 

“Q. After the power and light company had finished this Church Street job, 
where did you go? 

“A. I stayed at the office of a night, watching around there. 

Q. Out at the car barn? 

“A. Yes. 

“QO. And you were night watching out there? 

“A. Well not the car barn but under the bridge where they have the line 
department there. 

“Q. And what were your hours while you were on that job on Magnolia? 

“A. Well, I stood around there in front of the building and answered the phone 
in case it rung and in cases usually like that they made us sweep up the building 
once in a while if it was dirty. 

oe pose much did they pay you while your were on that job? 

“A. Like I said, I don’t know whether they gave me 35c or not. 

“Q. How long did you stay on that job out at the office? 

“A. I stayed there for a quite a little while, I don’t know how long. 

Now, you had that job when? 

In the summer of 1929, I believe. 
©. Hot weather? 
A. Yes, I think it was. 

“QO. Were you there practically all of that summer? 

“A. I was there a good while, but as I stated I don’t recollect just how long. 

“Q. Now, during thz it time while you were night watching your injuries were 
getting hetter all the time? 

‘A. Well, I could not say they were. I have suffered the same ever since I 
was hurt as I am now. I could not say that they were. 

“Q. After you had been night watching for several months the company sent 
you out with a crew of linemen? 

“A. No, not the Power and Light Company did not. 

“Q. What happened then when you left the job at the office? 

“A. Well, the Power and Light Company, it was changed at that time and 
they put me with the Pheenix Utility that took charge of that work. 

“Q. They transferred you from the Power and Light Company to the Phcenix 
Utility Co.? 

“A. Yes. 

And what job did they put you on after that? 

“A. I went out and helped on the line work, I was not supposed to dig holes 
or anything. 

“Q. Well, you—(Counsel interposed and the witness continued) 

“A. They put me out there to fix cross-arms and to help around or something 
like that. I done the best I could do, as to what they told me to do. What little 
1 could do I did it. 

“Q. Now after you changed over to the Pheenix Utility Company how much 
did they pay you per hour? 

“A. Well, I reckon it ran on the same thing as it was. 35c an hour I think it 
was out there. 

“Q. And you continued on that job as I understand it on up until you quit 
work? 

“A. Well, not all of the time, I did not, hecause maybe I would be off a’ week 
or such a matter, but I would stay in the building or at the pole yard over there 
looking after getting poles for them to take out. 


“Q. Now, when they didn’t need you out on the road with the linemen, they 
put you back on the yard? 


“A. Yes, just anything round that way I could do that they wanted to put me 
at. 


‘Q. And during all of that time your physical condition was improving very 
much? 
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“A. No, not much. 

“QO. Well, it improved a little during that time? 

“A. It did very little. 

“Q. You got stronger? 

“A. Yes, but mighty little though. 

“Q. And when you started to go back to work for the power and light com- 
pany and for the Phenix Utility Company your condition did not get any worse 
but continued some to improve, there was a little improvement? 

“A. Well, there might have been a very little. 

“Q. Now, the last day you worked out there you did go on the road with the 
line crew? 

“A. Yes, with the crew that day the best I recollect. 


“Q. And you went down there on the truck with the crew that morning? 
“A. Yes. 


“Q. And worked that day? 

“A. Yes. I recollect what I did the last day, I was there. 

“Q. What was it? 

“A. I put bolts in the cross arms on the ground. I recollect that as well as 
if it was yesterday. 

“Q. Now, when you were laid off out there how many other men were laid 
off at the same time? 

“A. I would not say, because I do not recollect. 

“Q. There were several? 

“A. Well, there were some, but I don’t recollect how many. 

“Q. How soon after you quit work for the Phcenix Utility Company in Octo- 
ber, 1930, did you start working at the tobacco warehouse? 

“A. Well, I don’t recollect just how long it was that I put those numbers on 
these baskets for them—I don’t recollect how long it was after that. 


“Q. How many people did you have to go to before you got the job with the 
tobacco warehouse? 


“A. One. 

“OQ. You got the first job you applied for? 

“A. Well, I didn’t get that job at that time, but he told me when things 
opened up to come down there, and if they had anything they would give it to me.” 

The above-quoted evidence of the complainant is sufficient to show that in 
about three months after he received the injuris he was able to accept employment 
as night watchman, and continued in that employment for several months, and 
until the Phcenix Utility Company took over the construction and maintenance 
work, when he was transferred to that company where he was employed as a 
“eround man.” The complainant evidently seeks to show that his duties as a 
groundman were comparatively light work, and that his physical condition was 
such that he could not do heavy manual labor. However, the deposition of 
Burell Howser, the foreman under whom complainant worked while he was in 
the employ of the Phcenix Utility Company from April, 1930, through October, 
1930, was taken by complainant and introduced by complainant in evidence. This 
witness testified on cross-examination in part as follows: 

“QO. Do you know whether or not Mr. Bowen was able to engage in his former 
occupation that he was performing prior to the time of the accident? 

“A. JT don’t understand that, I don’t know what you mean. 

“Q. Do you know what Mr. Bowen did before he was injured? 


“A. Well, he done the same kind of work except he was waiting on the line- 
man. He didn’t have any hard work. 


“QO. He was known as a lineman’s helper? 

“A, Yes. 

“(. And when he worked with you he didn’t have any hard work to do? 
“A. Well, it was hard work for him. 


“QO. Your work was harder than the work he had been doing? 
“A. Yes, heavier work. 
“Q. Heavier work? 


“A. Yes. 
“Q. IT will ask you if Mr. Bowen was ever out there on the job working at 
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times when it would be necessary for him to get off and rest a while while he 
would be performing his duties? 

“A. Yes, he has, whenever he felt it was hurting him.” 

This witness further testified on cross-examination, referring to the character 
of work that Bowen did while he was employed by the Phcenix Utility Company: 
. During that time he dug holes for power poles? 

. He dug holes. 

Yes, and helped to set poles? 

Yes. 

And tamped them in the ground? 

YOR, 

He did the tamping? 

Yes. 

And helped remove and lift power poles? 
Yes. * * * 

“Q. And Mr. Bowen was engaged in helping unload those poles off the truck 
and helping hoist them and put them in the pole line, about how deep would you 
set those poles in the ground? 

“A. All the way from five to eight feet, depending on the length of the pole. 

“Q. Now, these complaints that Mr. Bowen made about his injuries, they were 
when he first joined your crew after he got hurt? 

“A. Well, all along. 

“Q. From time to time? 

“A. Yes, on some days he would go along and work a full day and I would 
not hear anything out of him. Some days he would feel better than others. 

“Q. And when he was not working with your crew, and when your crew 
didn’t have any work to do, Mr. Bowen would loaf around the place of business 
of the power and light company down there under the Magnolia Avenue viaduct at 
that place of business there? 

“A. Yes. 

“Q. And would do a little work around the shop and yard? 

“A. Well, I don’t know whether he was there or not because I was not there. 
. Well, he worked for you practically every day that your crew worked? 

“A. ¥eS: 

“Q. You never had to report Mr. Bowen as being disabled? 

. No. I never did. 

“Q. Or unable to do his work there? 

“A. No, I never did. 

“0. And you never discharged Mr. Bowen because he was unable to do his 
work there? 

“A. No. 

“Q. You were never instructed by any of your superiors to discharge him 
for that reason? 

“A. No. 

“QO. He didn’t leave the employ of the Phcenix Utility Company because he 
was not able to do his work? 

“A. I don’t know whether they laid him off on that account or not. 

“OQ. The last day he was there with the company he did a full day’s work? 

“A. Yes, I reckon so. If a man comes in and feels bad I don’t report him 
if he don’t stand up and make a strong man all day. I feel bad some days 
myself. * * * 

“Q. And about how often did that happen when he would have to rest awhile? 

“A. I don’t know how often it was, it would not be every few hours, of 
course. 

“Q. And it would not be every few days? 

“A. Well, not more than that as well as I remember now. * * * 

“QO. Now, when he would make these complaints about being tired or having 
pain he rested a little while and then would come back on the job? 

“A. Yes. 

“Q. He never laid off as much as a day on that account? 

“A. No. 

“Q. Or half a day? 


SPOs 
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“A. I don’t remember him laying off any day on that account.” 

O. P. Young, the construction engineer in charge of the operation for the 
Phoenix Utility Company, a witness for the defendant, testified, in substance 
that he had not known the complainant prior to the time he was transferred to 
the Phoenix Utility Company, but came in almost daily contact with him from 
April, 1930, until he dispensed with his services the latter part of October, 1930. 
He testified in part as follows: 

“Q. Mr. Young, from April 1930 on as long as Mr. Bowen was in thy 
employ of the Phoenix Utility Company what did you observe in regard to his 
ability to perform the dutics of a groundman? Just tell what you saw him do 
in performing his work, and what disability, if any, you observed, explain in 
detail what vou know about it: 

“A. I saw him do the work of an average man, that is about the best explan- 
ation I could give. I saw him digging holes and tamping up holes, waiting on 
the Imemer 

“Q. Did you notice any difficulty he encountered in doing that work? 

“A. No. 

“QO. Did he ever complain to you that he was not able to do the work? 

“A. 1 don’t recollect that he did. 

“Q. Approximately how long after April 1930 did he continue to work for the 
Pheenix Utility Company as groundman? 

“A. Until he was discharged in October, 1930, but I think during that time he 
was off a couple of weeks, somebody mentioned that to me today, that he was 
off a couple of weeks during that time and he mighty possibly have laid off at 
other times a day or so, something like that. 

“Q. Do you recall the occasion when Mr. Bowen left the employ of the 
Phoenix Utility Co.? 

“A. I recall when we discharged him. 

“Q. Just tell what took place and when that happened ? 

“A. Well, that morning that we discharged him, discharged Bowen and about 
four other groundmen, I went out into the line department yard and explained to 
them that because work had gotten so slack that I had to let them go. , 

“Q. Was Mr. Bowen in the group that you were speaking to on that occasion? 

TP eS: 

“QO. Up to that time had Mr. Bowen ever made any complaint to you that he 
was not physically able to do his work? 

“A. As I stated, if he did I don’t recollect it, let me say that sometimes the 
groundmen speak to me about this and that, but I don’t recollect it. 

“QO. Was he discharged on account of any physical disability he might have? 

“A. No, I did not discharge him because of any physical disability.” 

It is also shown by this witness that by October, 1930, the force of men 
employed in similar employment as complainant had been reduced from about 
forty-five to about twelve, as the result of the falling off of business and economic 
conditions. 

Mr. McCloud, cashier for the Pheenix Utility Company, and who kept the 
employment records of all employees of the company, filed as exhibit to his 
deposition the employment card of complainant. During the seven-month period 
this employment card showed that complainant did not work from July 21, to 
August 4, 1930, and only lost eight days with the exception of that two weeks. The 
card also showed that he worked some days as long as fourteen hours and usually 
nine hours. The record contains the evidence of certain medical witnesses. Dr. 
Abercrombie made an X-ray examination of complainant on September 26, 1931, 
about three years after the accident. The X-ray examination disclosed an old 
fracture mid-portion of the tenth rib on the right side or opposite the axillary line, 
with apparently good union and.in good position; also an old fracture of the outer 
upper portion of the wall of the right ilium, with good union and good position. 
It also showed that there was a moderate amount of spondylitis, described as 
bone lipping on the lower fifth dorsal entering the lumbar spine, which was some- 
what more marked near the eleventh and twelfth dorsal and first lumbar vertebra, 
but not complete ankylosis; there was apparently a complete bony ankylosis of the 
sacroiliac joints, more marked on the right than the left. The hip joints and 
other bones of the pelvis were normal. From the evidence of this doctor and 
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other evidence in the record the condition showing spondylitis of the lower fifth 
dorsal entering the lumbar spine, referred to as a bony lipping or a new bone 
grown out between the joints of the spine, was probably not the result of the 
injury received in the fall. This condition, it appears, frequently comes with 
mature age, and without any injury, and does not usually operate as a disability. 
It is shown that a certain amount of spondylitis is usually found in the spine of 
normal persons after middle age is reached. However, Doctor Abercombie stated 
that, with this condition of the spine, “there might be marked disability or no 
disability at all,” and from the X-ray examination he could not state whether 
the spondylitis was interfering with the complainant in performing his normal 
activities. The fractured bones resulting from the fall of complainant seemed 
to have healed completely, and not giving any trouble at the time Dr. Abercrombie 
made the examination. 

On cross-examination the following hypothetical question was submitted to 
Dr. Abercrombie: “Q. From what you saw of Mr. Bowen’s condition in Septem- 
ber, 1931, and considering what your X-ray examination disclosed, and considering 
further the fact that Mr. Bowen was injured in November, 1928, and was off from 
work for approximately three months following that injury and then at the end 
of that time obtained employment as a night watchman, working constantly at that 
job for some months, and then obtained a job with the line crew of the Power & 
Light Company doing ground work involving no climbing, and that he followed 
that occupation up until October 30, 1930, at which time he lost his job on 
account of the depression—considering all those things, Doctor, was it your 
opinion or is it your opinion that in September, 1931, when you examined Mr. 
Bowen that he was totally disabled so that he could not engage in any gainful 
occupation for which he was fitted? ’ 

“A. What occupation is he fitted for—may I ask that question? 

“Q. I have named several that he engaged in. 


“A. IT would not think that he was permanently, totally disabled from the 
question you have asked me when I X-rayed him in September, 1931. 

“Q. And you base that answer on the facts that I have recited to you and on 
the result of your X-ray examination? 

“A; Yes.” \ 


Dr. B. V. Howard made one examination of complainant on October 5, 1931. 
This was the only time that Dr. Howard ever examined the complainant. He 
stated complainant complained of pain in his back and legs and feet, and suffered 
more or less stiffness in the lumbar region of his spine. However, he found, as 
the only objective symptom, some stiffness in his spine. This was evidently the 
stiffness attributed to the ankylosis or sacroiliac joint, referred to by Dr. Aber- 
crombie from his X-ray examination. Dr. Howard did state, however, that he 


thought the complainant was permanently and totally disabled from performing 
manual labor. 


An examination of the evidence of Dr. Howard on cross-examination shows 


a disposition upon his part to evade direct answers to the hypothetical questions 
submitted to him. 


Dr. Clint H. Morgan, a witness for complainant, examined complainant on 
September 15, 1931. He testified that the condition of complainant’s spine rendered 
him totally and permanently disabled. He attributed this disability to complain- 
ant’s difficulty in using his lower limbs. 

It appears that the evidence of Dr. Morgan was based more upon the sub- 
jective than objective symptoms. He only saw complainant but the one time. 

Dr. C. F. Mooney made a very thorough examination of complainant on 
October 19, 1931, He had complainant to strip and examined his heart, lungs, and 
blood pressure, and had him to walk about the room and take exercise in his 
presence. He testified that he found his heart, lungs, pulse, and blood pressure were 
normal. He found no deformity of any character. Complainant gave Dr. Mooney 
a history of his activities since he received the injuries, and up to the time he was 
examined. He testified that he also examined the X-ray pictures, and from the 
personal examination, the subjective symptoms and the objective symptoms, and 
the condition of the bones as shown by the X-ray, that he was of the opinion that 
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there was nothing in his physical condition to prevent him from doing the usual 
work of a laborer without injury or pain. 

[7] It would but unnecessarily prolong this opinion to go into a more detailed 
analysis of the evidence. However, we are of the opinion that within a few 
months after complainant received his injurtes he was physically able to accept 
employment and perform all the duties incident to his employment as a night 
watchman. Thereafter, he went back to the work that he was doing at the time 
he received his injury, except probably that from April, 1930, to the latter part of 
October, 1930, his work was even more strenuous than before he received the 
injuries. He received practically the same wages after he went back to work. 
It is also clear from the record that his employment was not discontinued on 
account of his physical condition, but because it became necessary for the employer 
to lay off many of its employees on account of the economic depression and general 
slump in business. He later obtained employment in a tobacco warehouse. We also 
think it clear that his lack of employment after he was let out by the power and 
light company was due to the general condition of unemployment, and not to any 
physical inability upon the part of complainant to perform usual day labor. We 
do not think that the facts of this case, as disclosed by the record, brings it within 
the decision of the Supreme Court in the case of Pacific Mut. Life Ins. Co. v. 
McCrary, 161 Tenn. 389, 32 S.W.(2d) 1052. 

In that case the insured was practically confined to his home on account of 
his physical condition, although at intervals he transacted some business with his 
tenants at his home, and in a measure directed the operations of his farm, but was 
totally disabled from pursuing his vocation as a practicing physician. 

In the case of Metropolitan Life Ins. Co. v. Noe, 161 Tenn. 335, 31 S.W.(2d) 
689, 690, the same provision was contained in the policy contract sued on as in the 
policy sued on in the present case. In that case the court said: 

“In insurance parlance the phrase ‘totally and permanently disabled’ contem- 
plates a physical condition at the time of the claim which reasonably convinces 
the judging authorities that (a) the subject is then totally disabled, and (b) will 
so remain for life. 

“These are issues of fact to be determined on the evidence adduced in each in- 
dividual case. The jury or judge may look to the physical appearance of the 
claimant and the history of the case, and consider lay and expert testimony and 
determine whether (a) the disability is total, that is, incapacitating the claimant 
for any remunerative occupation; and (b) whether it will be permanent, that is, 
lasting or continuous, as distinguished from temporary merely, with a promise or 
affording a probability of recovery.” 


In the case of Metropolitan Life Ins. Co. v. Barela (Tex. Civ. App.) 44S 
(2d) 494, 497, in construing language similar if not identical with the aaa 
contained in the instant contract, the court said: ° 


“But the policy does not indemnify the insured against being laid off, or in- 
ability to get work, but against bodily injury resulting in total inability to perform 
any work for compensation or profit. The fact that Barela, after recovering from 
the immediate effects of his injury, worked for about two years for the same 
employer as before his injury, and with apparent satisfaction to both employer 
and employee, and was let out only because of conditions other than his ability 


and efficiency to work, demonstrates his ability to work for profit at some kind of 
work.” 


Many cases from other jurisdictions could be cited to the same effect, but af- 
ter all each case must be determined upon its own facts. Notwithstanding some of 
the medical testimony introduced was to the effect that, in the opinion of these 
doctors (Dr. Morgan and Dr. Howard), the complainant was permanently, totally 
disabled from performing labor in September, 1931, when they made the only ex- 
amination of complainant, the fact remains that under the undisputed evidence in 
this record complainant did return to work within three months after he received 
his injuries, and continued in the employ of the same employer practically con- 
tinuously for nearly two years before he was discharged on account of economic 
conditions and not because of any physical disability upon the part of complainant. 
We are further of the opinion that by a decided preponderance of the evidence, 
that from April, 1930, to October 30, 1930, a period of about seven months, com- 
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plainant was practically continuously employed as a groundman and as a part of 
his duties he assisted in digging holes in which to set poles, and in tamping the 
poles, and in the usual work incident to his employment, and during which time he 
received the same wages that he received prior to his injuries. After this he was 
employed for a short time, at least, in the tobacco warehouse, and since has sought 
to obtain employment elsewhere, but his failure to do so was because of the gen- 
eral condition of unemployment, and not due to his physical inability to work. 

We are constrained to disagree with the finding and the decree of the learned 
chancellor, in his holding to the effect that the complainant was rendered totally 
and permanently disabled from performing work or earning wages as the result 
of the injuries sustained, or for any other cause. We are of the opinion that the 
second assignment of error must be sustained, and the decree of the chancellor 
reversed and the suit dismissed at the cost of appellee. 

Heiskell and Anderson, JJ., concur. 


BRADY MUT. INS. ASS’N v. SHANK. No. 7921. 
Court of Civil Appeals of Texas. Austin. Jan. 10, 1934. 
67 Southwestern Reporter (2d) 213. 
2. INSURANCE. 


In suit for disability benefits under beneficiary certificate, evidence supported 
finding of total permanent loss of use of hand by insured. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from Brown County Court; Courtney Gray, Judge. 

Suit by Jim H. Shank against the Brady Mutual Life Insurance Association. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

Shropshire & Sanders, of Brady, for appellant. 

Lee & Muse, of Brownwood, for appellee. 

McCienpon, Chief Justice. 

Suit upon a mutual aid association beneficiary certificate for $200 (two-tenths 
the face value of the certificate), and interest, for permanent disability through 
loss of the use of one hand, under the following certificate stipulation: “Should 
said member become permanently disabled by loss of one eye, or the use of one 
foot or one hand he shall receive two-tenths the face value of this certificate, addi- 
tional, unless death should result from said accident.” 

The suit was brought in the justice court, where judgment was rendered for 
the insured for $200, plus interest, amounting at the date of the judgment to ap- 
proximately $24. Upon appeal by the insurer to the county court, the judgment 
was for the insured for $200, with interest only from date of judgment in that 
court. The costs of the county court were taxed against the insured and of the 
justice court against the insurer. The latter has appealed. 

Two assignments of error are presented, urging the following points: 

(1) The interest sued for was not eo nomine, but a part of the damages claim- 
ed, and therefore the amount in controversy exceeded the jurisdiction of the jus- 
tice court. : 


(2) The evidence was insufficient to support a finding of total permanent loss 
of the use of the hand. 


[1] It has been the uniform holding of the courts of this state that insurance 
contracts fixing the amount of liability come within the purview of article 5070, 
R. C. S., and therefore interest on such stipulated amount is eo nomine, and not to 
be taken into consideration in determining the jurisdictional amount involved. 

While some diversity of view existed formerly among some of the Courts of 
Civil Appeals with reference to the application of this statute to certain characters 
of written contracts, the decisions are uniform as regards the recoverable amount 
expressly contracted for in contracts of insurance. The exact point was involved 
in Federal Life Ins. Co. v. Kriton, 112 Tex. 532, 249 S. W. 193, the effect of which 
was to set at rest the conflicts above noted. That case is on all fours with the 
instant case, and there are numerous others to the same effect. In the more recent 
case of Wonderful Workers of World Benev. Ass’n v. Bookman (Tex. Civ. App.) 
29 S.W.(2d) 890, the authorities upon this subject are collated. 

As to the second assignment, we quote from appellant’s brief: “We will waive 
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the assignment based upon the insufficiency of the evidence, because if the case 
has to be retried, we think we can develop that more fully under a later trial.” 

[2] Notwithstanding this waiver, we have carefully read the entire statement 
of facts, in view of the cross-assignment of appellee, noted below. There is not 
a scintilla of evidence to support this assignment. The only witnesses in the trial 
were the insured and his physician, and each testified positively and unequivocally 
to a total permanent loss of the use of the hand. Appellant introduced no evi- 
dence to the contrary, and did not even cross-examine the witnesses on this point. 

[3, 4] Appellee by cross-assignment of error has requested that the case be 
affirmed with damages under article 1860, R. C. S., authorizing 10 per cent. on the 
amount in dispute as damages “where the court shall find that an appeal or writ 
of error has been taken for delay.” The statement of the rule in 3 Tex. Jur. p. 
1138, “that damages may be awarded where the appeal is based upon questions so 
well settled that there is no reasonable ground upon which to base the appeal ex- 
cept for delay,” is amply supported by authority. Adams vy. Jordan (Tex. Civ. 
App.) 136 S. W. 499; G., H. & S. A. R. Co. v. Supply Co. (Tex. Civ.) 136 
S. W. 833; Magill v. Goshorn (Tex. Civ. App.) 153 S. W. 185 (error refused) ; 
T.& P.R. Co. v. Erwin (Tex. Civ. App.) 180 S. W. 662; Barnes v. Rushing (Tex. 
Civ. App.) 5 S.W.(2d) 777. 

This case is brought squarely within this rule; the application of which here, 
however, could in no way work a hardship upon appellant, for the reason that ap- 
pellee was entitled as a matter of law to recover interest and costs of the county 
court, which items exceed the damages sought. This issue, however, is not pre- 
sented by cross-assignment. 

The trial court’s judgment is affirmed; and appellant is additionally assessed 
$20 (10 per cent. of the principal amount of the judgment below) as damages. 
Affirmed, with damages. 


SOVEREIGN CAMP, W. O. W. v. BARNES. No. 1449. 

Court of Civil Appeals of Texas. Waco. Dec. 21, 1933. 
67 Southwestern Reporter (2d) 417. 

1. INSURANCE. 


Under life policy providing for avoidance thereof and forfeiture of premiums 
paid if insured should take his life, insurer need not, as condition precedent to 
avoiding liability in event insured commits suicide, return premiums. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from District Court, Navarro County: J. S. Callicutt, Special Judge. 

Action by Merritt Hall Barnes, by next friend, Mrs. Charles F. Barnes, 
against the Sovereign Camp of the Woodmen of the World. Judgment for plain- 
tiff, and defendant appeals. 

Judgment reversed, and cause remanded for a new trial. 

Davis, Jester & George, of Corsicana, for appellant. 

Richard & A. P. Mays, of Corsicana, for appellee. 

ALEXANDER, Justice. 

Merritt Hall Barnes, by next friend, brought this suit against the Sovereign 
Camp of the Woodmen of the World to recover on a life insurance policy in the 
sum of $2,000, issued by the defendant on the life of Charles F. Barnes, plaintiff's 
father, and payable to plaintiff. The defense was suicide. The jury found for 
the plaintiff and judgment was entered accordingly. The defendant appealed. 

The constitution of the defendant order, which, hv the terms of the certificate 
sued on, was made a part thereof, provided that “if the member holding this cer- 
tificate * * * dies * * * hy his own hand or act whether sane or insane, * * * the 
certificate shall be null and void and of no effect and all moneys which shall have 
been paid and all rights and benefits which accrued on account of the certificate 
shall be absolutely forfeited without notice or service.” There was but one issue 
submitted to the jury, and that was whether or not the death of the insured was 
caused by his own act voluntarily or intentionally done. This was a closely con- 
tested issue. There was nothing to indicate that the defendant was acting in bad 
faith in urging the defense of suicide. No attack was made either by the plead- 
ings or evidence on the validity of the provision in the contract that premiums 
paid should be forfeited in the event of suicide. With the record in this condition, 
counsel for the plaintiff in his closing argument to the jury said: 
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“This suit is upon an insurance policy that was issued by the defendant to 
Charles F. Barnes in July, 1929, and the beneficiary named in the policy is Merritt 
Hall Barnes. The evidence and the policy shows that Charles F. Barnes was in 
good standing at the time of his death and had paid all of the premiums due upon 
the certificate. The certificate shows that he paid something in excess of $5.00 a 
month as a premium upon the policy. The en therefore, had been in existence 
some fourteen or fifteen months when Barnes died. He had paid to the company 
approximately $75.00 in premiums. The company seeks by your verdict to escape 
all liability under the policy and at the same time to keep and retain the money 
paid to them by Charles F. Barnes as premiums on the policy. It does look like 
in all good conscience and fair dealings, if the company expects to escape liability 
under the terms of the policy they should tender back the premiums which Barnes 
has paid to the company.” 

Counsel for appellant immediately objected to that part of the above argument 
beginning with the words, “The company seeks by your verdict,” and ending with 
the words, “which Barnes has paid to the company,” on the ground that same was 
not supported by the pleadings or evidence and was highly prejudicial and inflam- 
matory and for various other reasons. The trial court overruled the objection to 
said argument, and refused to instruct the jury not to consider the same. 

[1-3] We are of the opinion that the argument here complained of requires a 
reversal of the case. The defendant and the insured, for reasons satisfactory to 
themselves, had contracted that, in the event the insured should take his own life, 
the certificate should become null and void, and that all premiums paid should be 
forfeited. The defendant had a perfect right “in all good conscience” to present 
the defense of suicide, as provided for in the contract, and to avoid all liability in 
the event the insured had committed suicide, and was not required as a condition 
precedent to return the premiums that had been paid by the insured. Such argu- 
ment, therefore, presented an incorrect principle to the jury. The trial court’s 
action in overruling the defendant’s objection to this argument amounted to an offi- 


cial approval of the principle so announced by plaintiff’s attorney, and authorized 
the jury to believe that, in determining the very closely contested issue of suicide, 
they might take into consideration the fact that the defendant had failed to return 
the premiums that had been paid. This argument had no legitimate place in the 


record. It was not only an appeal to the prejudice of the jury, but had a tendency 


to cause the jury to decide the issue submitted on an incorrect theory. Pacific 
Fire Ins. Co. v. Fain (Tex. Civ. App.) 54 S.W.(2d) 226: Missouri-Kansas-Texas 
Ry. Co. v. Thomason (Tex. Civ. App.) 3 S.W.(2d) 106, par. 6; Bell v. Blackwell 
(Tex. Cain App.) 283 S. W. 765; Thetford v. Modern Woodmen of America (Tex. 
Civ. App.) 273 S. W. 666, par. 22. It now appears to be the well-settled rule of 
the Supreme Court that, if argument is improper, it constitutes reversible error if, 
under all the circumstances, there is any reasonable doubt of its harmful effect, or 
unless it affirmatively appears that no prejudice resulted. Floyd v. Fidelity Union 
Casualty Co. (Tex. Com. App.) 39 S.W.(2d) 1091: Hubb Diggs Co. v. Bell, 116 
Tex. 427, 203 S. W. 808. 

[4] The parties apparently concede that the insured shot himself, but it is dis- 
puted whether this was done intentionally or accidently. It appears that about 8 
or 9 o'clock on the night of the death of the insured he and his wife were in the 
kitchen together; that the insured shot his wife, and then ran out through the back 
door of the house to the garage; that within about five minutes thereafter the 
neighhors heard the sound of a gun, and upon investigation found the insured’s 
dead body near the garage, with a gunshot wound in his right temple. The ap- 
pellant complains of the action of the court in refusing to allow it to prove by Mer- 
ritt Barnes, the son of the insured, what took place between the insured and his 
wife in the house immediately before and about the time the insured shot his wife. 
We are inclined to believe that upon another trial the court should allow the ap- 
pellant the right to develop such facts. 

On account of the error hereinbefore pointed out, the judgment of the trial 
court is reversed, and the cause remanded for a new trial. 
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TRAVELERS’ INS. CO. v. GEBO et al. 
Supreme Court of Vermont. Addison. Feb. 6, 1934. 
170 Atlantic Reporter 917. 
2. INSURANCE. 


_Where insurance contract so provides, beneficiary may be changed at instance 
of insured, and no vested right exists in beneficiary unless circumstances establish 
equitable interest in proceeds; but in such case, beneficiary’s rights will be pro- 
tected against substitution of second beneficiary who has no superior equity. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

As regards right of insured to change beneficiary, equitable interest in pro- 
ceeds of life policy may arise in beneficiary as result of contract with insured. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 


Wife held to have acquired equitable right to proceeds of husband’s life in- 
surance as against second beneficiary, by virtue of implied contract under which 
wife made expenditures of her money, where her acceptance of its terms was 
shown by subsequent use of her earnings. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

7. INSURANCE. 

Consideration for implied contract under which wife acquired equitable right 
to proceeds of husband’s life insurance as against second beneficiary held sufficient, 
where such consideration consisted of future as well as past expenditures. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

8. INSURANCE. 

Claim of second beneficiary of life policy, who was volunteer, cannot override 
equitable but vested interest of first beneficiary, and even if equitable interests of 
the two beneficiaries were equal, priority in time would give better right 

(For other cases, see Insurance, Dec. Dig. § 586.) 

9. INSURANCE. 

Wife’s act in leaving husband held not as matter of law to breach contract un- 
der which she acquired equitable rights in proceeds of husband’s life insurance. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

Appeal in Chancery; Allen R. Sturtevant, Chancellor. 

Proceeding by Travelers’ Insurance Company, in which Fred Gebo, personally, 
and as administrator of the estate of Dominic Gebo, and Delia A. Gebo, were or- 
dered to interplead. From an adverse judgment, Fred Gebo individually appeals. 

Affirmed, and cause remanded. 

Argued before Slack, Moulton, Thompson, and Graham, JJ. 

Jones & Jones, of Rutland, for appellant. 

H. A. Bailey, A. Pearley Feen, and W. E. Brisbin, all of Burlington, for ap- 
pellee. 

Mou.ton, Justice. 

These defendants are riv i claimants to the proceeds of a life insurance cer- 
tificate issued by the plaintiff to Dominic Gebo, now deceased. They have been 
ordered to interplead, for the purpose of determining which one of them is entitled 
to the fund, which has been paid into court. A hearing has been had, the facts 
have been found, and the chancellor has decreed the fund to Delia Gebo. Fred 
Gebo (individually, for he does not claim as administrator of Dominic’s estate) 
has appealed. 

Following are the material facts as found by the chancellor: 

Fred Gebo was the brother, and Delia is the widow, of Dominic. The certifi- 
cate in question, in which Delia was the beneficiary, contained a provision enabling 
the insured to change the beneficiary at any time, upon written request made in a 
prescribed manner. It was a so-called group insurance under a plan in force for 
the benefit of the employees of the Fro-Joy Ice Cream Company, for which con- 
cern Dominic was working, and the premiums were paid by certain sums deducted 
from his wages. 

Delia and Dominic were married in 1929, before the policy was taken out. 
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Dominic was then employed by his father at a wage of $40 a month. Delia had 
about $1,000 on deposit in a savings bank, of which she withdrew about $300 to 
purchase household furniture, which she still has. Before the marriage Dominic 
had undergone an operation for a serious abdominal ailment. Soon after the mar- 
riage, while the two were living on a farm owned by Dominic’s father, the latter 
proposed to sell the farm to them. Delia opposed the purchase, holding that the 
price was excessive, and their indebtedness would be too large, and this opposition 
caused a coolness between her and her husband’s parents. In the spring of 1930, 
Dominic and his wife removed to Winooski, where they lived with Delia’s sister- 
in-law under an arrangement whereby Delia did the housework, and, with her hus- 
band, paid one-half of the expenses of the table; but they were under no charge 
for rent. Dominic obtained employment by the Fro-Joy Ice Cream Company, and 
during the same year he was transferred to the company’s plant in Springfield, 
Mass., where he had a return of his illness, and the two returned to Vermont, 
where another operation was performed in February, 1931. After having sufficient- 
ly recovered, Dominic went back to work for the ice cream company, and remained 
in its employ until January, 1932, when a third operation became necessary. The 
incision from this operation never healed, and it was necessary to keep it drained 
and dressed. Likewise the incision of the prior operation did not permanently heal, 
and here again drainage and dressing was required. Dominic suffered pain and 
was irritable when so afflicted. His physical condition ‘grew worse and he died in 
September, 1932. 

Delia and her husband were an affectionate couple, both being thrifty and good 
workers. Because of Dominic’s illness and his necessary confinement in the hos- 
pital, the family expenses were heavy and Delia withdrew practically all her money 
to pay bills from the hospital and for nursing and surgical operations, as well as 
for general household purposes. She obtained employment in various places, at one 
time working for the ice cream company, and her earnings were used in the pay- 
ment of the expenses. She also helped her husband in paying for an automobile, 
which he had purchased before their marriage, and upon which there was due, at 
that time, between $700 and $800. At the time of his death there was some $400 
still unpaid. “Delia,” says the chancellor, “was loyal to her husband, worked hard 
to care for him and to keep bills paid, used practically all of her available funds 
for this purpose and was kind and considerate in her treatment of her husband. 
All this was much appreciated by Dominic and at times he expressed his appre- 
ciation to Delia and told her in effect that he was glad he had two insurance poli- 
cies because if anything happened to him, she, Delia, would have these two policies 
to make up what she had spent for him. The second policy referred to here was a 
policy for one thousand dollars in the New York Mutual Life Insurance Company 
and the proceeds on this policy were paid to Delia after Dominic’s decease.” 

After this conversation she continued to work, and use her earnings and avail- 
able funds for general family expenses, believing that the proceeds of the two 
policies were to be hers. 

In June, 1932, in accordance with Domonic’s wish, the couple went to the farm 
in Ferrisburgh to live with his mother, his father having deceased. In August, 
1932, Delia took some offense at an occurrence which consisted in the mother’s 
changing the dressing upon Dominic’s wound, and at Dominic’s language in refus- 
ing her own offer of services, and went to her mother’s house in Winooski. Short- 
ly after this Domini¢ caused a change of beneficiary in the certificate of insurance, 
without notice to Delia, substituting the name of his brother Fred for that of his 
wife, and a new certificate was issued to him. This he did voluntarily for the 
purpose of preventing Delia from getting the benefits of the insurance, and for 
the purpose of avoiding the latter’s equitable right and the equitable duty which 
he owed to her. Delia had retained possession of the original certificate and knew 
nothing of the change until after Dominic’s death. She paid the expenses of his 
funeral, amounting to about $440. 

There was no evidence that Dominic owed his brother Fred anything, or that 
there was any reason why he should wish to designate the latter as beneficiary, be- 
yond the fact that he was his brother. 

The chancellor concludes: “This situation gave her (Delia) an equitable right 
to the proceeds of these policies and it was the duty of Dominic to refrain from 
doing anything to deprive her of the benefits of these policies. She did nothing 











1496 The Insurance Law Journal, Vol. 82 [June, 1934 


during Dominic’s lifetime, or thereafter to forfeit this equitable right which she 
had or to relieve her husband Dominic from the duty of doing nothing to avoid 
her getting the benefits of the policies.” 
__ [1] The appellant has briefed several exceptions to the findings and to the 
failure of the chancellor to find as requested in certain respects, but no bill of ex- 
ceptions has been signed and filed, and so the questions thus involved are not before 
us; the only point for our consideration being whether the decree is warr: — by 
the pleadings and supported by the findings. Brown v. Osgood, 104 Vt. , 89 
156 A. 876: Stevens v. Flanders, 103 Vt. 434, 435, 154 A. 673. 
[2] Where, as here, a contract of insurance so provides, the beneficiary may be 
changed at the instance of the insured, and no vested right, but only an expectancy, 
exists in the beneficiary, in the absence of facts or circumstances tending to estab- 
lish an equitable interest in the proceeds of the policy. Modern Woodmen of 
America v. Headle, 88 Vt. 37, 46, %” A. 893, L. R. A. 1915A, 580; Spaulding v. Mut. 


Life Ins. Co., 94 Vt. 42, 49, 109 A. 22: - Cummings v. Conn. General L ‘fe Ins. Co., 101 
Vt. 73, 80, 142 A. 82. This principle applies whether the contracts in issue are or- 
dinary life policies or certificates issued by mutual benefit societies (Modern Wood- 
men of America v. Headle, supra; New York Life Ins. Co. v. Rose, 70 Cal. App. 
175, 233 P. 343, 344), and no reason is perceived why it should not be equally ap- 
plicable where the certificate has been issued under a system of group insurance. 
Where, however, sound equities exist in favor of the beneficiary, such rights will 
be protected against the substitution of a second beneficiary who is a volunteer or 
who has no superior equities in his favor. Jory v. Supreme Council, 105 Cal. 20. 
38 P. 524, 26 L. R. A. 733, 736, 45 Am. St. Rep. 17; McDonald v. McDonald, 212 
Ala. 137, 102 So. 38, 36 A. L. R. 761, 768; McKeon vy. Ehringer, 48 Ind. App. 226, 
93 N. E. 604, 606; Gaston v. Clabaugh, 106 Kan. 160, 162, 163, 186 P. 1023: King 

ae me Council, 216 Pa. 553, 65 A. 1108, 1109; Stronge v. Supreme Lodge, 189 
N. Y. 346, 82 N. E. 433, 12 L. R. A. (N. S.) 1206, 1212, 121 Am. St. Rep. 902, 12 
ont Cas. 941, and cases cited in annotation in 12 L. R. A. (N. S). In such a 
situation it is the duty of court of chancery to determine the person to whom in 
equity and good conscience the fund belongs. Grand Lodge v. Child, 70 Mich. 
163; 38: N. W. 1,5. 

[3] It is the general rule that such an equitable interest may arise as the re- 
sult of a contract between the beneficiary and the insured, for while the right of 
the designated beneficiary is not one of property, being only an expectancy, “it is 
of sufficient potentiality at law or in equity to permit contracts and other obliga- 
tions in reference thereto which are binding and enforceable in equity after the 
happening of the event which automatically enlarges the contingent interest to a 
vested right.” — v. Boston Letter Carriers’ Mut. Ben. Ass’n, 222 Mass. 237, 
110 N. E. 281, L. R. A. 1916C, 1130. So, “where the designation of the bene- 
ficiary * * * is pont in pursuance of an agreement founded upon a sufficient con- 
sideration, the person designated acquires a vested interest, and, unless by reason 
of countervailing equities, cannot be displaced.” Savage v. Modern Woodmen of 
America, 8 Kan. 63, 113 P. 802, 803, 33 L. R. A. (N. S.) 773, 775; McGrew v. 
McGrew, 190 TIl. 604, 60 N. E. 861, 862; Royal Arcanum y. Riley, 143 Ga. 75, 84 
S. T. 428, 430. An agreement between the insured and his wife that she, being 
named as beneficiary, shall have the proceeds of the insurance, if she will pay, or 
aid in paving, the dues or assessments upon a certificate of insurance in a mutual 
benefit association, followed by her doing so out of her separate estate, has been 
held to give her an equitable right to the fund. Sipe v. Sipe, 102 Kan. 742, 173 P. 
13, L. R. A. 1918E, 1029. 1031; Savage v. Modern Woodmen of America, supra; 
Supreme Council v. Murphy, 65 N. J. Eq. 60, 55 A. 497, 501; King v. Supreme 
Council, 216 Pa. 553, 65 A. 1108, 1109; Columbian Circle v. Mudra, 298 Ill. 599, 
132 N. -E; 213; 18 A. L. R..378, 301. And so, too, where the claim of the wife was 
based upon an antenuptial contract (Supreme Lodge v. Ulanowsky, 246 Pa. 591, 
92 A. 711, 712; Freitas v. Freitas, 31 Cal. App. 16, 159 P. 611, 612; Ryan v. Boston 
Letter Carriers’ Mut. Ben. Ass’n, supra; and see Pennsylvania R. Co. v. Wolfe, 
203 Pa. 269, 52 A. 247, 248); or upon a loan in consideration of which she was made 
the beneficiary (Supreme Council v. Tracy, 169 Ill. 123, 48 N. E. 401, 402) ; or upon 
the wife’s agreement to support her husband, duly performed (Supreme Council v. 
Murphy, supra). 


[4] Under G. L. 3521, a married woman may make contracts with any person 
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other than her husband, and so her common-law disability in the latter respect 
still exists in this state. But although such a contract is void and unenforceable at 
law, it is, if fair and just, valid and enforceable in equ'ty. Fike v. Fike, 128 A 849, 
3.N. J. Mise. 485; Livingston vy. Livingston, 2 Johns. Ch. (N. Y.) 537, 539; Shep- 
ard v. Shepard, 7 Johns. Ch. (N. Y.) 57, 61, 11 Am. Dec. 396; Hendricks v. 
Isaacs, 117 N. Y. 411, 22 N. E. 1029, 6 L. R. A. 559, 561, 15 Am. St. Rep. 524; Kim- 
ball vy. Kimball, 75 N. H. 291, 73 A. 408, 409; McDonald v. Smith, 95 Ark. 523. 526, 
130 S. W. 515, 516; Brown vy. Clark, 280 Conn. 419, 68 A. 1001, 1006: In re Williams, 
4 Boyce (27 Del.) 401, 88 A. 716, 717; and see Porter v. Bank of Rutland, 19 Vi. 
110, 417: Barren v. Barror 24 Vt 3/75 393 

[5] The question whether there was a contract between Delia and Dominic 
Joes not depend alone upon the specific facts found, but also upon the reasonable 
inferences to be drawn from them. Every reasonable intendment is in support of 
the decree, and we will assume that the chancellor drew such inferences in favor 

f the prevatlng party. Manley Bros. v. Somers, 100 Vt. 292, 297, 137 \. 336; 
Labor v. Carpenter, 102 Vt. 418, 422, 148 A. 867; University of Vermont v. Wilbur’s 
Estate, 105 Vt. 147, 174, 163 A. 572; Lariviere v. Larocque (Vt.) 168 A. 559, 562. 

[6,7] As we have seen, the findings show that Delia spent her own money for 
the support of the family and for the expenses of her husband's illness. She 
worked outside her home, using the money thus obtained for the same purposes. 
While the premiums or assessments upon the insurance were deducted from 
Dominic's wages, there can be no doubt that, in a broad sense, she aided in the 
payment of them by her efforts in adding to the family income, thus making up, 
in part at least, for the curtailment of her husband’s pay. She had the certificate 
in her possession, through his delivery of it to her. When he told her that she 
would have the proceeds of the insurance to repay the sums which she had expend- 
ed, it is fairly to be inferred, from the circumstances, that it was anticipated that 
future expenditures by her would be necessary, and that the insurance money was 
to compensate her for such outlay also. The fact that she continued to work and 
to use her earnings for the support of her ailing hushand, in the belief that she 
was to receive the fund, and the payment by her of his funeral expenses, war- 
rants the inference that she had an understanding, tacit, at least, with her husband 

th's effect. See Roberts v. Griswold, 35 Vt. 496, 499, 500, 84 Am. Dec. 641. A 
contract is to be implied, and Delia’s acceptance of its terms is shown by her sub- 
sequent use of her earnings. Savage v. Modern Woodmen of America. supra, 84 
Kan. 63, 113 P. 802, 33 L. R. A. (N. S.) page 777. Since the consideration con- 
sisted of future as well as of past expenditures, it was sufficient. Bagley v. Moul- 
ton, 42 Vt. 184, 188; Roberts v. Griswold, supra; Graham vy. Stanton, 177 Mass. 
321, 326, 58 N. E. 1023; Loomis v. Newhall, 15 Pick. (Mass.) 159, 165. Delia acquir- 
ed an equitable right to the proceeds of the insurance. 

[8] The second beneficiary, Fred Gebo, was a volunteer, and his claim cannot 
override the equitable, but vested, interest of Delia. Even if he had acquired an 
equal equitable interest, it would not prevail over hers, because where equities are 
in other respects equal, priority in time gives the better right. Downer vy. South 
Royalton Bank, 39 Vt. 25, 30; 1 Pomeroy Equity Jurisprudence (4th Ed.) para. 
414 

[9] It is argued that by her act in leaving her husband, Delia broke her con- 
tract and so lost whatever equitable rights she might have acquired. But it can- 
not he said, as a matter of law, that this was so. No refusal to contribute to his 
support appears. The weight to be given to this circumstance was for the chan- 
cellor to decide, and it is evidence that he did not consider it sufficient to divest 
her of her interest in the certificate. 

[10] Again, it is urged that the decree does not conform to the pleadings be- 
-ause no fraud has been found. The claim filed by Delia asserts that: “The change 

f the heneficiary, under the circumstances, was a fraud against her right as wife 
'f the said Dominic Gebo; that she was left to pay the expenses of last illness and 
burial; that, under the circumstances, the change in beneficiary was inequitable, un- 
just, fraudulent, voidable and ought to be set aside.” But without considering the 
question whether the substitution of the beneficiary was a fraudulent conveyance, 
and therefore void under G. L. 6893 (see Green v. Adams, 59 Vt. 602, 608, 10 A. 
742, 59 Am. Rep. 761), it is enough to say that the allegation that the change was 
inequitable, unjust, voidable, and ought to be set aside was sufficient to support 
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the decree. As we have seen, Delia had an equitable interest, of which she could 
not be deprived without her consent. The substitution was beyond the power of 
Dominic to make. Her position does not involve the consideration of her marital 
rights. Her interest was vested and not inchoate, and for this reason, if for no 
other, the case is distinguishable from Dunnett v. Shields et al., 97 Vt. 419, 123 
A. 626. 

Finally, it is urged that the paragraph in the finding in which the chancellor 
says that Delia has an equitable right to the proceeds of the certificate is not an 
assertion of fact but a conclusion of law. The statement is a conclusion, but it is 
based upon facts and circumstances previously detailed; and whether a conclusion 
of law or of fact, it is supported by the facts already found. Waterman v. Moody, 
92 Vt: 218, 103 A:-325: 

Decree affirmed, and cause remanded. 


HELMER v. EQUITABLE RESERVE ASSQS’N. 
Supreme Court of Wisconsin. Feb. 6, 1934. 
252 Northwestern Reporter 728. 
INSURANCE. 

Insurance certificate, issued on accumulation basis, not providing in itself or by 
reference to by-laws for extension of insurance upon insured’s default, held not 
extended, beyond insured’s suspension for nonpayment of assessments, by accumu- 
lated surplus which was not a legal reserve, where insured failed to change cer- 
tificate to legal reserve contract when invited by insurer (St. 1931, § 208.04 (22m), 
(1) (a; bed), (8,9). 

Life insurance contracts which seek to give protection for a definite 

limited period without attempting to build up a reserve may be described 
as “term insurance,” while insurance which seeks to build up a reserve 
which will equal face value of policy at the end of insured’s life is called 
a “level rate, legal reserve policy.” In the case of a level rate, legal re- 
serve policy, the insured by paying in excessive premiums has built up a 
fund which he may use to extend his protection even after he stops pay- 
ing premiums, while in the case of term insurance he has never paid in 
more than the amount actually necessary to cover the risk taken, and con- 
sequently, since no reserve is accumulated in his favor, when he stops pay- 
ing premiums, his protection is at an end. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

Appeal from a judgment of the Circuit Court for Calumet County: S. E. 
Smalley, Circuit Judge. 

Action by Louella Helmer against the Equitable Reserve Association, formerly 
the Equitable Fraternal Union. From an adverse judgment, plaintiff appeals — 
[By Editorial Staff.] 

Affirmed. 

Plaintiff, a beneficiary under a certificate of insurance, brings this action to 
recover from the defendant insurance claimed to be due under an insurance con- 
tract. The case was tried to the court without a jury. Judgment was granted in 
favor of the defendant, dismissing plaintiff's complaint. Action begun August 2, 
1932. From the judgment entered October 28, 1932, defendant appeals. 

Fox & Fox, of Chilton, for appellant. 

Benjamin Poss, of Milwaukee, for respondent. 

FAIRCHILD, Justice. 


The contract which determines the rights of the parties was entered into by 
Louis A. Helmer November 27, 1905. It was a benefit insurance contract in the 
amount of $2,000, with certain limitations and conditions, accepted and continued 
until the insured was suspended December 1, 1924, for nonpayment of the monthly 
assessment payable in November of that year. The insured paid no further as- 
sessments, and died June 23, 1927. 


The contract, among other provisions, contained the following stipulations: 

“1, Thirty (30) days is allowed for the payment of assessments after the date 
of the notice of assessment. If the assessment is not paid within said thirty (30) 
days, the insured shall stand suspended from the Association, and this contract 
shall become void without further notice. * * * 
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“3. When said insured shall have paid the sum of One Hundred Fifty Dollars 
in assessments upon the sum of Five Hundred Dollars, and proportionately on any 
multiple thereof, for which this contract is issued, or when said insured shall have 
reached the age of seventy (70) years, he shall thereafter be released from all 
further assessments on this contract; unless at that time, or thereafter, the experi- 
ence of the Society proves that the reserve fund and assessments on the members 
as provided for by the laws are insufficient to enable the society to meet its prom- 
jsed insurance obligations in full.” 


This contract under which appellant seeks to recover is described in the testi- 
mony as “Plan One.” Its terms are plain, and under it the insured paid for his 
protection currently. It provided for no legal reserve. When the insured ceased 
paying the assessments properly levied, the association was under no obligation to 
continue the protection or furnish any benefit whatever. Appellant challenges this 
proposition, and contends that the insured was entitled to extended insurance. 
This claim on appellant’s part is based on another claim that there was an accumu- 
lation of a reserve or credit which attached to this policy, and the argument is 
that this credit applied to that purpose did pay the assessment against the insured 
to a period beyond the date of his death, and that respondent is estopped from 
dlaiming there was no reserve for that purpose. In order to establish the point, 
appellant must overcome the fact that no provision for extended insurance under 
a “Plan One Contract” was contained in the agreement or provided for in the by- 
laws, and must also overcome the fact that the so-called credit is not one belong- 
ing in any individual sense to the insured. 


The “Plan One Contracts” were valued on what is spoken of as an accumula- 
tion basis. This creates very different results from contracts providing for ade- 
quate rates valued on what is known as the tabular basis. The many varieties of 
life insurance contracts can usually be resolved into two general types. One seeks 
to give protection for a definite limited period without attempting to build up a 
reserve and may be described as “term insurance.” The other type seeks to build 
up a reserve which will equal the face value of the policy at the end of the in- 
sured’s life and is called a “level rate, legal reserve, policy.” By way of illustra- 
tion and reasoning by analogy, a term policy is similar in its operation to an or- 
dinary fire insurance policy. The premium charged represents compensation to 
the insurer for the risk he undertakes of having to pay a much larger amount in 
case the insured dies within the period specified by the policy, which may be one 
year, five years, or even more. At the expiration of this period the insured, in or- 
der to continue his protection, must renew the contract or take out a new policy, 
and, since the hazard increases as he grows older, he will have to pay a higher 
premium. Thus term insurance over a long period of time consists of a periodical 
renewal of the contract at an ever-increasing rate. The significant thing about 
it is that the insured pays no more at any time than is actually necessary to com- 
fensate the insurer for the risk which the latter bears. 


Premiums on level rate, legal reserve, policies, however, are calculated on a 
different basis. Here the premium is based on the insured’s life expectancy, not 
on the probability of his dying within a certain limited period. A premium is 
charged which will be sufficient to enable the insurer to accumulate a fund which, 
upon the expiration of the insured’s life expectancy, will equal the face value of 
the policy. In order to protect policyholders and keep the insurer financially 
sound, the law requires that the insurer actually set up this reserve. This consti- 
tutes what is known as “legal reserve.” At any given time it represents an amount 
which, when augmented by the premiums which it is estimated the insured will 
pay in the future and by the interest accumulations on the fund, will equal the face 
value of the policy at the time when the insured’s life expectancy ends. 


_ The significant thing about legal reserve, level rate, insurance is that the pre- 
mium is based on the average risk to the insurer over the period of the insured’s 
expected life, instead of increasing as the hazard increases, as in the case of term 
insurance. Consequently, during the earlier years of the policy, the insured pays 
a premium which exceeds the value of the protection which he receives. In order 
to compensate the insured for this excess payment, in the event that the policy is 
terminated, the insurer agrees to pay him back a certain stipulated amount, some- 
what less than the actual accumulated reserve. This is known as the “cash sur- 
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render value.” The insured may take it in cash or he may use it to buy either 
paid-up or extended insurance. For the purposes of this case, it is this distinction 
between legal reserve insurance and term insurance which is important. In the 
one case, the insured, by paying in excessive premiums, has built up a fund which 
he may use to extend his protection even after he stops paying premiums. In the 
other case, he has never paid in more than the amount actually necessary to cover 
the risk taken, and consequently, since no reserve is accumulated in his favor, 
when he stops paying premiums his protection is at an end. 

While Helmer’s policy was not, strictly speaking, a term policy, many of the 
same principles which control term insurance are equally applicable to it. The 
premium charged on the policy which Helmer carried was less than half of what 
would have been required to build up an adequate reserve on the legal reserve ba- 
sis. It is true that a surplus of $98.35 per thousand dollars of insurance, repre- 
senting a small fraction of the amount required on the legal reserve basis, appear- 
ed to be on hand when the insured was suspended, but there was neither an attempt 
nor obligation on the part of the insurer to set this up as a legal reserve or to con- 
sider it as such. It resulted, no doubt, from the favorable mortality experience 
of the company during the period when its policyholders were comparatively 
young, and, in the absence of additional assessments, would have been consumed 
subsequently if the company had continued to maintain insurance on this basis. 
The insured never paid in premiums so in excess of the amount actually required 
as to justify his beneficiary asking now for a return of part of the-amount paid, 
either in cash or in the form of extended insurance. 

The valuation on an accumulation basis is regulated by statute and by the by- 
laws of the association. The statute provides: 

“(1) (a) In lieu of the valuation requirements of subsection (22) of this sec- 
tion, any society accepting in its laws the provisions of this section may value its 
certificates on a basis, herein designated ‘accumulation basis,’ by crediting each 
member with the net amount contributed for each year and with interest at ap- 
proximately the net rate earned, and by charging him with his share of the losses 
for each year, herein designated ‘cost of insurance,’ and carrying the balance, if 
any, to his credit. 


“(b) The charge for the cost of insurance may be according to the actual ex- 
perience of the society applied to a table of mortality recognized by the law of this 
state, and shall take into consideration the amount at risk during each year, which 
shall be the amount payable at death less the credit to the member. * * * 

“(d) If, after the first valuation, any member's share of losses for any year 
exceeds his credit including the contribution for the year, the contribution shall be 
increased to cover his share of the losses. * * * 

“(2) Any member may transfer to any plan adopted by the society with net 
rates on which tabular reserves are maintained, and on such transfer shall be en- 


titled to make such application of his credit as provided in the laws of the society. 
* * * 














“(8) For this purpose (of furnishing statements of credit to members) in- 
dividual bookkeeping accounts for each member shall not be required and all cal- 
culations may be made by actuarial methods. 


“(9) Nothing herein contained shall (a) prevent the maintenance of such sur- 
plus over and above the credits on the accumulation basis and the reserves on the 
tabular basis as the society may provide by or pursuant to its laws; (b) nor be 
construed as giving to the individual member any right or claim to any such re- 
serve or credit other than in manner as expressed in the contract and its laws; 
(c) nor as making any such reserve or credits a liability in determining the legal 
solvency of the society.” Section 208.04 (22m), Stats., formerly section 1959 
(22m). 

Such valuation made on the accumulation basis covered outstanding certificates 
originally issued at contribution rates. “Plan One Contracts” were not designed to 
provide the legal or tabular reserves. The contribution rates were not computed 
upon standard tables of mortality and rates of interest, and the valuation on the 
accumulation basis shows the results of past operation up to the date of valuation, 
but does not indicate whether or not the accumulated surplus or credits, together 
with future contributions, will provide for future claims. This method of valu- 
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ation does not provide a standard of rates and reserves. It simply provides a 
method of accounting, and in the nature of things the credit claimed could have no 
great stability, for against the credit, if it were to be treated as an asset of an in- 
dividual, there would be a charge in favor of a required reserve which would be 
the amount which should be on hand in order to pay a policy at maturity. The 
statute referred to recognized the right of members of fraternal societies to con- 
tinue existing contracts, and provided a method of accounting to determine an 
equitable distribution of costs. Each member under those contracts pays his own 
way, and is required, when the credit is exhausted, to increase his contributions. 
Zerbel vy. Supreme Assembly, 199 Wis. 298, 226 N. W. 288. 

Appellant appears to insist that the by-laws of the society recoz ize extended 
protection, and directs attention to that part of section 87 of the by-laws which 
reads: “Any member failing to pay any assessment within the time prescribed for 
the payment of the same, shall stand suspended from the order and his benefit 
contract shall become null and void, subject to the provisions in these laws con- 
tained for extended protection.” 

Subsequent paragraphs of the same section, however, indicate clearly that such 
extended protection is granted only to holders of contracts other than “Plan One 
Contracts.” When the association issued to the insured as one of its members its 
benefit certificate, the benefits and conditions contained therein and the laws of 
the association then in force and thereafter enacted were, by virtue of the express 
reference thereto in the certificate, made a part of the contract between the par- 
ties. When it became apparent that this certificate and others like it provided, 
rates of payment inadequate in themselves to mature the contracts and provide 
the henefits stipulated for, changes were devised in an effort to move the members 
on to the basis of a legal reserve insurance. A plan was proposed under which 
this insured might have changed his insurance contract for an adequate rate con- 
tract. It was provided by resolution that any or all of the “Plan One” members 
might pay the legal rates at attained age upon transfer to adequate rate contracts, 
and in doing so, and as an inducement to get them to do so, there was extended 
the privilege of using such credit as was determined by the actuary of the society 
to exist under the “Plan One Contract,” for the purchase of such amount of paid- 
up insurance as the same would buy. It appears that, at the time the insured was 
suspended, the amount which would have been available for the purchase of paid- 
up insurance upon a transfer of his insurance to the legal reserve basis was $196.70. 

Prior to his suspension in December, 1924, the insured did make application for 
a transfer from his “Plan One Contract” to a contract designated “Whole-life plan 
H, level rate, legal reserve contract” for $2,000, and for “paid-up life benefit con- 
tract” in the amount of $390.58, that being the paid-up insurance value of his 
share of the “Plan One” fund apportioned in connection with the exchange of 
contracts. The respondent agreed to grant such application, but the insured de- 
clined to accept the new contracts after they were issued, and neither of the pol- 
icies were at any time in force. As has been said, the “Plan One Contract,” which 
was the only contract the insured ever accepted, does not contain any provision 
for extended insurance either in itself or as supplemented by any provision con- 
tained in the by-laws. It follows that there exists no fund available for the pay- 
ing of assessments after the suspension and that the insured was not released 
from making such payments on his contract. The contract sued upon is the hene- 
fit contract under which the respondent was bound to pay upon the death of the 
insured 70 per cent. of $2,000, plus all assessments paid by the insured under that 


contract. This contract became void upon the insured’s suspension for nonpay- 
ment. 


The appellant relies upon the case of Noll v. Catholic Order of Foresters, 197 
Wis. 184, 221 N. W. 759, and urges that the contract of insurance in this case as 
in that was a Wisconsin contract, and that the constitution and laws of the asso- 
ciation must be construed in the light of statutory enactments. He claims that the 
statutes declare the public policy of the state with respect to forfeitures and that 
they strongly support the views urged by him, and cites the case of Tyson v. Cath- 
oli¢ Order of Foresters, 208 Wis. 624, 242 N. W. 500. We do not deem it neces- 
sary to review all the statutes referred to as affecting fraternal insurance con- 
tracts. The by-laws under review in this case are not the same as those considered 
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in the Noll and Tyson Cases. The decisions in those cases were based upon ex- 
press orders in by-laws granting extended insurance. There are other facts which 
distinguish both the Noll and the Tyson Case from the one at bar. In both those 
cases the society issued its contracts on the higher tables of rates, and these con- 
tracts entitled the insured or beneficiary to one or more benefits in the nature of 
an automatic loan or extended or paid-up insurance. Section 208.03 (3), Stats 

We agree with the conclusion reached by the learned trial judge that prior 
to Helmer’s suspension he was not released from payment of further assessments, 
and that by reason of his refusal to pay assessments he forfeited his rights under 
the contract. Of this he evidently was aware, for in January, 1924, he wrote the 
respondent saying: “Yours of the 17th at hand. I wish to say that I am well 
aware of the fact that I am suspended. * * *” 

The respondent had begun its business by writing insurance on an accumula- 
tion basis of rates. In its effort to shift to a legal reserve basis, it invited Helmer 
and others who were under the “Plan One Contracts” to take adequate rate con- 
tracts, and as an inducement offered them the benefit on such transfer of certain 
advantages which existed only because of, and were controlled by, the “Plan One 
Contracts.” These advantages or credits would end when those contracts ended. 
Helmer’s contract ended with his suspension, and there was no existing credit 
then in his favor. 

Judgment affirmed. 

Owen, J., took no part. 
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FIRE 


NIAGARA FIRE INS. CO. OF NEW YORK vy. JAMES. No. 23181. 
Court of Appeals of Georgia, Division No. 2. Jan. 22, 1934. 
. 172 Southeastern Reporter 725. 
INSURANCE. 


Under fire policy provision voiding policy, if, with “knowledge” of insured, 
foreclosure proceedings were commenced or notice given of sale by virtue of mort- 
gage or trust deed, advertisement of sale under power in security deed did not void 
policy, unless insured had actual information or notice of advertisement. 

{[Ed. Note—For other definitions of “Knowledge,” see Words & Phrases.] 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 


Syllabus by the Court. 

A provision in a fire insurance policy that the policy shall be void “if, with the 
knowledge of the insured, foreclosure proceedings be commenced or notice given 
of sale of any property covered by this policy by virtue of any mortgage or trust 
deed,” properly construed provides for voidance of the policy if the insured has 
knowledge of the “notice given” of the sale of the property under and by virtue 
of a power of sale contained in a deed to the property to secure debt. The “notice 
given” of the sale is the advertisement of the property under the power of sale 
as provided in the deed to secure debt. The insured must have knowledge, which 
is actual information or notice, of the advertisement of the property under the 
power of sale before the policy is voided by an advertisement made pursuant to the 
power of sale. 

Error from City Court of Waycross; J. L. Crawley, Judge. 

Suit by Joseph H. James against the Niagara Fire Insurance Company of 
New York. Judgment for plaintiff, defendant’s motion for a new trial was over- 
ruled, and defendant brings error. 

Affirmed. 


Spalding, MacDougald & Sibley and Estes Doremus, all of Atlanta, and Wil- 
son, Bennett & Pedrick, of Waycross, for plaintiff in error. 


Parks, Garrett & McDonald, of Waycross, for defendant in error. 
STEPHENS, Judge. 


Joseph H. James, the insured under a policy of fire insurance upon his dwell- 
ing house which was incumbered with a deed to secure debt containing a power of 
sale upon default in payment, brought suit against the Niagara Fire Insurance 
Company, the insurer, to recover for the loss of his dwelling by fire, in an amount 
alleged as representing the plaintiff’s loss, within the face value of the policy less 
the amount due and payable to the grantee in the security deed. The defendant 
denied liability solely upon the ground that at the time of the loss of the plaintiff's 
dwelling by fire the grantee in the security deed, pursuant to the power of sale 
therein, proceeded to advertise the property for sale to satisfy the past-due indebt- 
edness for which the deed had been executed, and that therefore the policy was 
void and of no effect, by reason of the following provisions therein: “This entire 
policy, unless otherwise provided by agreement indorsed hereon or added hereto, 
shall be void * * * if, with the knowledge of the insured, foreclosure proceedings 
be commenced or notice given of sale of any property covered by this policy by 
virtue of any mortgage or trust deed.” The defendant admitted that, but for the 
invalidity of the policy upon this ground, it was indebted to the plaintiff in the 
amount sued for. 


From the uncontradicted evidence it appeared that the facts alleged by the de- 
fendant were true, and that the property had been advertised for the third time 
under the power of sale, which provided for an advertisement four times, and that 
the plaintiff had no actual knowledge of these advertisements until after the house 
had burned. It does not appear that there had been any foreclosure proceeding 
other than the advertisement under the power of sale. The trial judge directed 
a verdict for the plaintiff in the amount sued for. The defendant’s motion for a 
new trial, upon the general grounds and the special ground that the court erred in 
directing a verdict for the plaintiff was overruled, and to this judgment the de- 
fendant excepted. 


The sole question for determination is whether, under a proper construction 
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of the above-quoted provision of the policy, an advertisement of the property made 
under the power of sale in the security deed, in the absence of actual knowledge 
thereof by the insured, voids the policy. It is insisted by the defendant that under 
this provision of the policy the policy is voided by “notice” only of the sale of the 
property pursuant to the power of sale, and that the publication of the advertise- 
ment itself, without any actual knowledge thereof by the insured, was “notice 
given” of the sale of the property. The defendant seems to be sustained in this 
by the Court of Appeals of Maryland, in Merchants’ Insurance Co. y. Brown, 77 
Md. 79, 25 A. 992, wherein the court, in construing this identical language of a 
policy, held that “the proceedings for sale under the power contained in a mortgage 
of the property showed such a notice of sale * * * as was meant by this clause 
of forfeiture.” Other cases relied upon by the defendant are clearly distinguish- 
able. 

While the language of the provision of the policy referred to may be suscep- 
tible to the construction contended for by the defendant, it is at least equally sus- 
ceptible to the construction that it provides that, before the policy becomes avoided 
by any proceedings under the power of sale, the insured must have “knowledge,” 
which is actual knowledge, of the “notice given” of the sale, the notice of which 
is the advertisement of the property for sale as provided under the power of sale. 
A provision of a policy which is susceptible to two constructions must be given 
the construction most favorable to the insured. By an application of this rule of 
construction to this provision of the policy, the insured must have actual knowl- 
edge of the “notice given” of the sale, before the policy becomes void. This is the 
construction given to this identical language of the policy by the Supreme Court 
of Iowa, in Funk vy. Anchor Fire Insurance Co., 171 lowa, 331, 153 N. W. 1048, 
1052. The court there said: “It will be noted that the provision of the policy relied 
upon is that it shall be void in the event that foreclosure proceedings are com- 
menced, or notice of sale given, with the knowledge of the insured.” To the 
same effect is Brown v. Connecticut Fire Insurance Co., 197 Mo. 317, 195 S. W. 
62. See 4 Joyce on Insurance (2d Ed.) § 2270 (a); Cooley’s Briefs on Insurance 
(2d Ed.) pp. 2712, 2713. 

The latter construction of this provision in the policy is the correct one to be 
placed upon it. Since it appears conclusively that the plaintiff had no actual knowl- 
edge of the notice given by advertisement of the sale of the property under the 
power of sale, the policy was not voided under the provision of the policy relied 
upon by the defendant. The evidence otherwise demanded the verdict directed, 
and the court did not err in overruling the defendant’s motion for a new trial. 

Whether the notice of sale consists in only one publication of the advertisement 
of the sale of the property, or consists in the four publications provided for in 
the security deed, it is not necessary to here decide. 

Judgment affirmed. 

Jenkins, P. J., and Sutton, J., concur. 


McVAY v. WESTERN GRAIN DEALERS’ FIRE INS. CO. No. 42275 
Supreme Court of Iowa. Feb. 13, 1934. 
252 Northwestern Reporter 548. 
INSURANCE. 

Insured’s conveyance of stock of merchandise to wife and wife’s reconveyance 
to insured held not “change in interest, title, possession and use of insured prop- 
erty,” so as to invalidate fire policy, where wife acquired no actual interest in 
merchandise and insured continued to operate store and remain sole owner of 
stock. 

(For other cases, see Insurance, Dec. Dig. § 328[4].) 

Appeal from District Court, Marion County; W. S. Cooper, Judge. 

An action upon a fire insurance policy. The defense was that the policy was 
void by reason of a violation of certain of its conditions by the insured. There 
was a trial to a jury and verdict against the defendant. Motions for a directed 
verdict and new trial were overruled. The defendants appeal. 

Affirmed. 


Sampson & Dillon, of Des Moines, and J. H. Johnson, of Knoxville, for 
appellant. 
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C. B. Hextell, of Des Moines, and Homer Lyon, of Knoxville, for appellee. 

ANDERSON, Justice. 

This is an action on an insurance policy for a fire loss on a stock of mer- 
chandise in Marysville, Iowa. There is no question about the issuance of the 
insurance policy, and its assignment to the plaintiff; such assignment having been 
approved by the defendant company. A fire occurred on the 23d day of December, 
1931, and the insured property was totally destroyed. Sufficient notice and proof 
of loss was furnished the defendant company. 

The policy in suit contained the following provisions: 

“This policy shall be void if the insured has concealed or misrepresented any 
material fact or circumstance concerning this insurance or the subject thereof: 
x * * 


“(d) If the interest of the insured be other than unconditional and sole 
ownership; or * * * 


“(f) If any change other than by death of the insured, whether by legal 
proceedings, judgment, voluntary act of the insured or otherwise, take place in 
the interest, title, possession or use of the subject of insurance, if such change 
in the possession or use makes the risk more hazardous * * *.” 


The defendant contends that there was a violation of the quoted provision of 
the policy, and that the policy was therefore void at the time of the fire. The 
appellant specifically pleading and contending that at the time the insurance policy 
was assigned to the plaintiff-appellee, he was not the sole owner of the property 
covered by the policy; and that later such a change took place in the interest, 
title, possession, and use of the insured property, that it voided the policy. There 
is no claim made by defendant that the alleged change in the interest, title, pos- 
session, or use of the property made the risk more hazardous. 


The plaintiff-appellee, F. N. McVay, exchanged some equity in farm lands, 
which he owned, for the stock of merchandise in question, on or about the 21st 
day of August, 1931, and went into possession of the stock of merchandise and 
continued to operate the same until December 23, 193], when the stock was com- 
pletely destroyed by fire. The value of the stock was variously estimated at from 
$6,250 to $7,500. At the time plaintiff acquired the stock of merchandise the former 
owner executed and delivered to the plaintiff, F. N. McVay, a bill of sale, trans- 
ferring the said stock of merchandise to the said F. N. McVay, which bill of 
sale was duly recorded. At the time of the fire there were three policies of insur- 
ance covering the merchandise, aggregating $6,000. The defendant’s policy was 
for $2,000, or one-third of the total insurance. The loss under the policies other 
than that of defendant was paid by the companies issuing them. Soon after the 
plaintiff took possession of the stock of merchandise, he assumed the trade-name 
of McVay & Co., and the business was apparently run under such trade-name until 
the date of the fire: About the same time plaintiff signed statements, which were 
prepared by some one other than himself, to the Bradstreet & Dunn Commercial 
Agencies, containing statements to the effect that the partnership consisted of 
himself, F. N. McVay, and his wife, Bessie McVay, and the defendant company 
claims that such statements are evidence and proof of the fact that the plaintiff 
was not the unconditional and sole owner of the merchandise at the time the 
policy in suit was assigned to him. The further fact appears that on September 
26, 1931, the plaintiff executed a bill of sale which, by its terms, transferred and 
conveyed to his wife, Bessie McVay, the stock of merchandise in question. It 
also appears that subsequently and prior to the date of the fire, Bessie McVay 
executed a bill of sale to her husband, F. N. McVay, reconveying to him the said 
stock of merchandise. And defendant contends that such transfer by the plaintiff 
to his wife was a change in the interest, title, possession, and use of the insured 
preperty, and invalidated the insurance policy. 


The undisputed facts relative to the execution of these bills of sale disclose 
that Bessie McVay, the wife of the plaintiff, had no interest in the farm lands 
which were exchanged for the stock of merchandise; that she paid no considera- 
tion to her husband for the execution of the bill of sale; that she did not know 
of the execution of the bill of sale to her until it was recorded by her husband 
and returned to him; that no consideration passed at the time of the execution 
of the second bill of sale from Bessie McVay conveying the record title of the 
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merchandise to her husband; that there was in fact no change in the interest, 
title, possession, or use of the stock of merchandise by reason of the execution of 
the bill of sale. The store was operated at all times by the plaintiff, his wife 
assisting him as a clerk and perhaps as a bookkeeper. The bank accounts were 
carried in the name of the plaintiff or the trade-name assumed by him, and no 
change occurred in such accounts. Checks were signed either by the plaintiff 
himself or by his wife in his name, adding the letter (B) to such checks as she 
signed. Both the plaintiff and his wife testified positively that the plaintiff was 
at all times the unconditional and sole owner of the stock of merchandise; both 
testifying that Mrs. McVay at no time had any financial interest in the store or 
stock of merchandise, and that she was just a helper to her husband. And when 
in cross-examination she was asked the purpose of the reconveyance to her 
husband of the property, she answered that she had no interest in the property, 
and the purpose was to convey it back to him like it always was because it 
was his. There was no testimony, other than we have indicated, challenging or 
controverting the testimony of the plaintiff and his wife in reference to the 
ownership of the stock of merchandise. It does appear that the plaintiff, McVay, 
was somewhat exercised over the possibility that he might be sued upon some 
taxes or interest items maturing upon mortgages upon the land which he had 
conveyed in exchange for the stock of merchandise, and that he called upon an 
attorney explaining the situation, and that the attorney advised the execution of 
the bill of sale to his (McVay’s) wife. And the plaintiff testifies that after the 
contingency, which he feared might occur, had passed, the reconveyance from 
his wife to him was made. We are of the opinion that under the circumstances 
and facts related, no interest or title in the property was vested in the wife, 
Bessie McVay, and that the bill of sale was but nominal and colorable, and 
did not in fact convey or transfer to her any interest in or title to the property 
involved. 

In Beckley v. National Fire Ins. Co., 194 Iowa, 1106, 190 N. W. 954, we 
had the same principle involved as is here under discussion, and in that case we 
said: “It is the trend of all our precedents that, when breach of the condition 
of an insurance policy is predieated by the insurer upon the execution of instru- 
ments by the insured affecting the title of the property either by incumbrance or 
otherwise, the conditions of the policy thus set up will be construed to refer to 
valid instruments, and not to a void or colorable one.” In that case a chattel 
mortgage had been executed by the insured upon the insured property without 
the wife joining, and we held that if the property was exempt from execution 
the mortgage would ve void, and its execution would constitute no breach of the 
provisions of the policy. 

In Cone v. Insurance Company, 139 Iowa, 205, 117 N. W. 307, we had prac- 
tically the same situation before us as is presented in the case at bar. In that 
case, after the issuance of the policy and before the fire, the insured executed a 
warranty deed conveying to his sister the real estate on which the insured build- 
ings were situated, for an express consideration of $3,000. The deed was 
recorded, and the record title remained in the sister until a short time before the 
fire. On the same day that the insured conveyed the land to his sister, he 
executed a mortgage on the same land purporting to secure a note for $2,000, 
payable to a certain bank. This mortgage was also recorded. The insured told 
his sister that he desired to place the title to the land in her name for the purpose 
of avoiding trouble relative to the payment of taxes, and that he would take a 
conveyance back from her. The deed, while it was recorded, was never delivered 
to the sister. Shortly after this deed was executed and recorded, the sister 
executed and delivered a deed to the insured, reconveying the property to him. 
The same thing was true as to the mortgage to the bank. The bank never had 
possession of the mortgage, and the plaintiff did not owe it any money. We 
there said: “These facts were testified to positively by uncontradicted witnesses, 
and, aside from the presumption arising from the recitals of the instruments 
themselves, there is nothing in the record indicating different conditions. * * * 
It was clearly the intention of the plaintiff and Mrs. Gates that the latter should 
take and hold the record title for the purpose of assisting the plaintiff to escape 
a possible lien on the property for taxes, and it was just as clearly their intention 
that no real change in interest or in title should take place by virtue of the 
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transaction. There was therefore no actual diminution of interest or title because 
the parties did not so intend.” 

We there held that such transfers, to be available as a defense to insurance 
company, must of necessity confer on the grantee something more than a mere 
paper title. That there must be some change or diminution, and that some 
right must in fact be conveyed. Continuing in that case, we said: “It is generally 
held that the object of the provision against a change in the title or ownership 
of the insured property is that the insured shall have no greater motive to 
destroy the property or less interest in protecting it. Citing Ayres v. Insurance 
Co., 17 Iowa, 176, 85 Am. Dec. 553. * * * ‘But, if the real ownership remains 
the same, if there is no change in the fact of title, but only in the evidence of it, 
and if the latter change is merely nominal, and not of a nature calculated 
to increase the motive to burn, or diminish the motive to guard the property from 
loss by fire, the policy is not violated.’ See, also, Ayers v. Home Insurance Co., 
21 Iowa, 185; Weigen v. Insurance Co., 104 Iowa, 410, 73 N. W. 862.” 

In the latter case we held that in order to avoid the policy, the incumbrance 
or transfer must be vaild, not merely nominal. See, also, Olmstead v. Insurance 
Co., 24 Iowa, 503; German insurance Co. v. Gibe, 162 Ill. 251, 44 N. E. 490; 
Kyte v. Assurance Co., 144 Mass. 43, 10 N. E. 518; Schloss & Kahn v. Insurance 
Co., 141 Ala. 566, 37 So. 701, 109 Am. St. Rep. 58. 

We find the ruling we have mentioned restated and reaffirmed in the most 
recent decisions of this court in Mosher v. Iowa Mut. Ins. Co., 212 Iowa, 85, 
235 N. W. 743, opinion written by Mr. Justice Grimm. In that case a convey- 
ance was made by the insured to his daughter. It was never delivered to the 
daughter. The assured himself recorded it, and after it was recorded, it was 
returned to and kept in the possesssion of the insured. The daughter paid nothing 
for the deed. On the same day that this deed was executed, the daughter executed 
a deed reconveying the property to the assured. This deed never was recorded, 
but remained in the possession of the assured. The assured continued to exer- 
cise dominion and control over the property as though the deed had never been 
executed. We reviewed and quoted from the various prior decisions of this 
court involving like or similar questions, and we there held that there never was 
a real parting of interest, that the insured at all times remained the real owner 
of the property, and that the transfer mentioned did not constitute a violation 
of the terms of the policy. 

Complaint is made by the appellant that the instructions of the court did not 
properly submit the issues to the jury, that, they were partial and prejudicial, 
unduly emphasized certain testimony of the plaintiff, and were not full and explicit. 
The defendant requested no instructions. We have carefully read and studied 
the instructions given the jury by the court, and are of the opinion that they 
fully and carefully submitted the issues to the jury, and that, taking the instruc- 
tions as a whole, they are complete and proper, and that defendant’s exceptions 
thereto are not meritorious. ; 

Complaint is also made by the appellant as to the amount of the verdict and 
as to the manner of submitting the measure of recovery to the jury. We are 
constrained to hold that under the record the measure of damages or recovery 
as submitted by the court to the jury was correct, and that the verdict of $1,750 
is amply supported by the record. ; 

The appellant has assigned many errors alleged to have been committed 
during the progress of the trial and the admission of testimony. We have 
examined all such with care, and without entering upon a detailed discussion 
of them, we find no error prejudicial to the rights of the defendant upon the 
issues tendered under the record. We discover no reason for interfering with 
the action of the trial court in denying defendant's motions for directed verdict 
and for new trial. The case is one for affirmance, and it is so ordered. 

Affirmed. 

Claussen, C. J., and Kindig, Kintzinger, Stevens, and Mitchell, JJ., concur. 
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BEMISDARFER vy. FARM PROPERTY MUT. INS. ASS’N OF IOWA. 
No. 41892. 
Supreme Court of Iowa. Feb. 13, 1934. 
252 Northwestern Reporter 551. 
1. INSURANCE. 

Insurer was charged with notice of facts known by its authorized agent who 
inspected changed location of household goods covered by fire policy which pro- 
vided that insurer was not liable if property was removed to another location with- 
out its written permission. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

In action on fire policy which provided that insurer was not liable if house- 
hold goods were removed to another location without its written permission, 
insurer which negligently failed to forward such permission to insured before fire 
destroyed goods held estopped to set up defense that insured lacked such permis- 
sion. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from District Court, Keokuk County; D. W. Hamilton, Judge. 
Action in equity to reform a writing and to recover a.loss under a certificate 


or policy of insutance on household goods. Decree in favor of plaintiff as prayed, 
and the defendant appeals. 


Affirmed. 

Starr & Jordan, of Fairfield, for appellant. 

Willcockson & Willcockson, of Sigourney, for appellee. 

STEVENS, Justice. 

The policy of insurance upon which this action is based bears date December 
8, 1928. When the policy was issued, the insured resided in Oskaloosa. On or 
about March 1, 1931, he moved the property to a farm located near Martinsburg. 
The by-laws of appellant, which are printed on the back of the policy, provide 
that “unless written permission has been obtained from the president or secretary, 
the Association shall not be liable * * * if the property be removed to another 
location. * * *” 

Previous changes in the location of the property in question had occurred, 
each of which were approved in writting, signed by a proper officer of appellant. 
The property was totally destroyed by fire on October 17, 1931. No written instru- 
ment, approving the removal of the property to its location at the time of the fire, 
bearing date prior to such fire, was ever delivered to the insured. The alleged 
breach of the provision of the policy quoted above is relied upon as a complete 
defense to this action on the policy. 

One Dixon is, and was, the agent of appellant in Oskaloosa at the times mater- 
ial to the question presented for review. His designation was that of a soliciting 
agent. He did not, however, solicit the policy upon which: this action is based. The 
evidence on behalf of appellee tends to show that application for permission to 
change location of the property was made by letter to Dixon soon after the insured 
moved onto the farm. Some two or three letters were written to him advising of 
the change, none of which were answered. 

Some time during the first week of September, 1931, Mrs. Bemisdarfer, wife 
of appellee, saw Dixon at the Fair in Oskaloosa and again advised him of the 
change of location and requested that the customary writing approving the change 
be issued and sent to appellee. This interview was followed a few days later by 
a visit of Dixon to the farm. The date of this visit is more or less uncertain but 
apparently not later than the 16th or 17th of September. The premises occupied 
by the insured in which the personal property was kept was inspected by Dixon who 
filled out a pink slip furnished to him by appellant and gave it to Mrs. Bemisdarfer, 
with instructions to fill in the legal description of the real estate, which Dixon 
did not know, on which the property was kept and to mail it to appellant at its 
principal office, which is in the city of Des Moines. According to the testimony of 
both appellee and his wife, the description was promptly inserted in the writing and 
the same mailed to the address of the company in Des Moines. Prior to this 
instance, a copy of the former writings, which, being in the form of applications, 
were signed by the insured, were sent to him by appellant, the original being kept 
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in the office of appellant. For some reason, this custom was not followed in the 
later instance. There is some conflict in the testimony at this point as to whether 
the writing in question was forwarded to the proper address. It is the claim of 
Dixon that appellee informed him that it had been sent to, and returned by, a 
hail insurance company of Des Moines. Both appellee and Mrs. Bemisdarfer denied 
that any such thing occurred or that Dixon was so informed. The purported 
approval of the secretary of the appellant company, which is indorsed upon the 
writing, bears date October 19, 1931, which was subsequent to the date on which 
the loss occurred. It is this instrument which appellee prays in this action be 
reformed. The district court, as already stated, found in favor of appellee but 
ignored the prayer for reformation. 

According to the testimony of appellee, which is to some extent corroborated 
by other testimony, the writing referred to, which is known in the record as Exhibit 
B, was prepared by Dixon at this home in Oskaloosa on October 10th, the date on 
which it purports to have been signed by the assured and that it was retained by 
Dixon upon his promise to immediately mail it to appellant. 

The testimony of one Stanley, secretary of appellant company, was to the 
effect that the writing was received at the home office on the date shown thereon, 
that is, October 19th. The testimony of this witness is not based upon an independ- 
ent recollection of the fact, but rather upon a claimed custom of the office in handl- 
ing applications of the character involved. Appellee also testified that he saw Dixon 
place Exhibit B in an envelope, self-addressed to appellant, and lay in upon a 
pile of letters on his desk. Dixon could not remember when the letter was mailed 
to the company. The testimony of the witnesses employed in the home office is 
that matters of the character here involved are uniformly handled with promptness 
and dispatch. There is no doubt but that Dixon was authorized to inspect and 
report his findings on the new location of the property. He admits that he did 
examine the premises to determine whether there was an increase in the hazard. 
Appellee and his wife testified that Dixon had a supply of blanks in the form of 
a pad and that he told one or both of them that the insurance would be in force 
at once. Whether these statements, which are denied by Dixon, are in any way 
binding upon the appellant is not material in this case. 

[1] It is fairly to be inferred from record that one of Dixon’s duties as the 
agent of appellant was to inspect the changed locations of personal property covered 
by a policy of appellant and to report to the home office. He knew in this case 
as early as the first week in September of the change and was then requested to 
inspect the property at once. Whatever delay there was in making such inspection 
was due to Dixon’s failure to act promptly. The inspection of the property being 
one of his duties as the agent of appellant, the latter was charged with notice of 
the facts known to him. Cornett v. Farmers’ Mut. Fire Ins. Ass’n, 208 Iowa, 450, 
224 N. W. 524; Johnson v. Farmers’ Ins. Co., 184 Iowa, 630, 168 N. W. 264; Duffie 
v. Bankers’ Life Ass’n, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. (N. S.) 25. 

[2] In notifying Dixon of the change of location of the property, appellee 
followed the course pursued by him upon the two prior occasions. Dixon testified 
that he never made out but one application and that this was on the occasion of 
his visit to the farm. In this statement, he is obviously mistaken. The document, 
Exhibit B, bears date October 10th and the blanks are filled in in the same hand- 
writing. Appellee testified that the application left at his home for the purpose 
of having the legal description of the property inserted was filled in by him with 
a lead pencil. The blanks in Exhibit B are all filled in in ink. There was consider- 
able delay either upon the part of Dixon in forwarding the application to the 
home office or in the approval thereof at that place. Had it been forwarded 
promptly, it would, in the usual course of mail, have reached the appellant several 
days before the fire. The method of transmitting the document was chosen by its 
agent and not by appellee. It is quite obvious that the approval of the proper 
officer at the home office, after the location had been inspected by the company’s 
agent, was a perfunctory matter. No correspondence with the home office followed 
or preceded the approval of the prior applications for the same purpose. Waiver 
and estoppel are pleaded by appellee in this case as is also negligence as a separate 
defense on the part of appellant, its officers or agents in handling the matter. 
Appellee did all he could to expedite the approval in writing by the appellant of 
the change of location of the property. He pursued the method authorized by 
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appellant. As stated, there was some unusual delay in the handling of the matter. 
The trial court evidently arrived at the conclusion that the delay was inexcusable; 
that appellant was at some point in the transaction guilty of negligence; and that 
it was because thereof estopped to set up the defense here involved to the cause 
of action plead. That an insurer may. thus be precluded from asserting the failure 
of the insured to possess written permission to change the location of the property 
insured as a defense in an action upon the policy to recover a loss thereunder 
would seem to be the rule in this state. Glasscock v. Insurance Co., 125 Iowa, 
170, 100 N. W. 503; Cornett v. Farmers’ Mut. Fire Ins. Ass’n, supra; Neiman vy. 
City of New York Ins. Co., 202 Iowa, 1172, 211 N. W. 710; Smith v. Nat. Fire 
Ins. Co., 201 Iowa, 363, 207 N. W. 334; Johnson v. Farmers’ Ins. Co., 184 Iowa, 
603, 168 N. W. 264. 

Neither the policy nor the by-laws printed thereon require that the writing 
involved be attached to or indorsed upon the policy. It is obviously designed to 
protect the insurer against an increase in the hazard assumed. The proper repre- 
sentative long prior to the fire had obviously found that the hazard had not been 
increased. The defense here urged is, in the light of the facts shown, exceedingly 
technical and this court is inclined to follow the conclusion of the district court 
at this point. 

[3] Testimony was introduced from which it appears that appellee was not 
the unqualified owner of the property. No defense based thereon was set up in 
the answer. It is claimed by counsel that they first learned during the trial that 
the property was subject to a vendor’s lien and that they were unable to prepare 
the necessary amendment to their pleading, setting up the violation of the policy. 
The observation stated does not appear to have been made of record. An amend- 
ment prepared and forwarded to the judge after the case was submitted did 
not reach him until judgment had been entered. The record, therefore, shows 
nothing as to the proposed amendment to the answer. Obviously, none was ever, 
in fact, filed. In such situation, this court can give no consideration to the facts 
here urged as a defense to the action. 

It follows that the judgment must be and is affirmed. 

Affirmed. 


Claussen, C. J., and Evans, Anderson, Kintzinger, and Mitchell, JJ., concur. 


HALL v. AMERICAN INS. CO. OF NEW YORK. No. 42244. 
Supreme Court of Iowa. Feb. 6, 1934. 
252 Northwestern Reporter 763. 

6. INSURANCE. 

Insured may recover on fire policy for loss of insured diamond as proximate 
result of fire, though it couid not have been destroyed thereby. 

(For other cases, see Insurance, Dec. Dig. § 427.) 
7. INSURANCE. ae 

Evidence in action on fire insurance policy for loss of diamond held sufficient 
to show that loss was caused by fire, rather than theft during or after fire. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 
$8. INSURANCE. oti ; wae 

Burden was on plaintiff in action on fire insurance policy for loss of diamond 
to prove that loss was proximate result of fire, but not that diamond was not 
stolen or lost because of plaintiff’s negligence. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
9, INSURANCE ee 

Policy provisions, relieving insurer from liability, need not be negatived by 
insured in his pleadings or evidence to recover on policy. 

(For other cases, see Insurance, Dec. Dig. §§ 639, 646[1].) 
Ji. INSURANCE. : . z 

Insured, suing on fire policy for loss of personalty in house on realty, insuffi- 
ciently described in policy as in addition to certain town, was not required 
to show that insured property was on realty described in policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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12. INSURANCE. 

Evidence in action on fire insurance policy for loss of diamond stud held 
sufficient to show that stud was in dwelling on premises contemplated by parties 
when insurance contract was made, though realty was insufficiently described 
in policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

14. INSURANCE. 

Instruction excluding consideration of tax assessment rolls, describing realty 
on which insured’s house was situated, in determining whether loss of article 
therein occurred on premises described in fire policy held not erroneous, where 
evidence showed that such article was in dwelling on premises contemplated by 
parties when insurance contract was made. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 


Appeal from District Court, Davis County; Elmer K. Daugherty, Judge. 

Action at law upon a fire insurance policy. From a verdict and judgment 
entered in favor of the plaintiff, the defendant appeals. 

Affirmed. 

Blankenheim, Opkyke & Sheakley, of New Hampton, and Buell I. McCash, 
cf Bloomfield, for appellant. 

H. C. & H. C. Taylor, of Bloomfield, for appellee. 

DOoNEGAN, Justice. 

On September 6, 1924, the Great American Insurance Company issued to 
B. J. Hall its policy of fire insurance. In such policy a dwelling of said Hall 
was insured for $4,000, a private barn for $500, and household and kitchen furni- 
ture, including “plate and plated wear. clocks, watches and jewelry in use” for 
$2,500. On September 1, 1929, the dwelling house was seriously damaged, and 
some of the furniture therein destroyed or damaged as the result of a fire. 
Proofs of loss were furnished the insurer, and said Hall commenced an action 
to recover the loss sustained by him under said policy. 

On June 14, 1930, one D. D. Thomas, who was a special agent for the insur- 
ance company, visited said Hall in reference to adjusting said loss, and as a 
result of negotiations thus had a stipulation of settlement was entered into. 
Said stipulation contained, among others, the following provisions: 

“It is hereby stipulated and agreed between the parties hereto that the above 
entitled cause is hereby compromised and dismissed with prejudice in all matters 
except B. J. Hall reserves the right to make a claim for diamond stud, herein- 
after mentioned, and to also include the dismissal of * * * any and all causes 
of action as to loss or damage that have arisen or may arise under the Great 
American Insurance Company Policy No. DC 2002. (Not policy involved in 
this action.) * * * Also all claims that have arisen or may arise by reason of 
issuance of policy No. G 53271 issued to B. J. Hall, the plaintiff, and dated 
September 22, 1924, expiring September 22, 1929, covering $4,000.00 on dwelling 
Item No. 1; $2500.00 on household and kitchen furniture Item No. 2. And said 
policy is cancelled in full in all items and in all matters except that the said 
plaintiff, B. J. Hall, is at this time contending that he suffered the loss of one 
lamond stud on the Ist day of September, 1929. And it is claimed by said 
plaintiff, B. J. Hall, that the said diamond stud was lost or destroyed at the time 
of, and by reason of said fire which damaged plaintiff’s dwelling referred to in 
said Policy No. G 53271. 

“It is understood and agreed that said plaintiff, B. J. Hall, reserves only the 
right to make claim and if necessary, to prosecute any suit or action that he 
inay see fit against said Great American Insurance Company of New York, as 
to the said diamond stud only, and it is further understood and agreed that 
the Great American Insurance Company does not waive any of the terms or 
conditions in the said policy as to the said diamond stud, but reserves all rights 

f defense under the terms and conditions of said policy. 

“It being the intent of the plaintiff, B. J. Hall, and the Great American 
Insurance Company, defendant, parties hereto, to fully and finally dispose of all 
of the above matters and controversies by reason of the issuance of said above 
1entioned policies, except the single item mentioned as the diamond stud. 

“It is further stipulated and agreed that copy of this stipulation be filed 
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with the Clerk of the above named Court, and said cause of action hereby 
dismissed at the cost of the plaintiff. 

“Subscribed to by plaintiff, B. J. Hall, and his attorneys, H. C. & H. C. 
Taylor, and by the Great American Insurance Company of New York. 

“Dated this 14th day ot June, 1930. 

“B. J. Hall, Plaintft. 
“H. C. & H.C. Taylor, Attorneys for Plaintiff. 
“The Great American Company of New York, 

“By D. D. Thomas, Special Representative.” 

On October 28, 1930, said B. J. Hall commenced the present action in which 
he asked judgment against the insurance company for $2,500. In an amendment 
to his petition plaintiff alleged the institution of the former action, the execution 
of the stipulation in settlement hereof, the payment to him of the sum of $400 
tor the loss of household goods, the ownership and value of the diamond, and 
asked for judgment in the sum of $2,100. The defendant company filed an 
auswer in which it denied the allegations of the petition generally; alleged that 
the loss claimed by plaintiff was not the result of the fire; that the alleged loss 
was caused by the contributory negligence of the plaintiff; that the diamond 
stud in question was not insured by the defendant; that the previous action on 
the policy had been dismissed with prejudice by the plaintiff, and that this 
action was barred by such dismissal; and that the stipulation of settlement in 
the former action was executed without the knowledge and consent of the 
defendant and was not binding upon it. Upon the trial of the case the defendant 
filed a motion for a directed verdict in its favor at the close of plaintiff's testi- 
inony, and renewed such motion at the close of all the evidence. Such motions 
were overruled, and the case submitted to a jury, which returned a verdict for 
the plaintiff for $1,550. 

Many errors are assigned by appellant as grounds for reversal. We shall 
consider such alleged errors as they have been argued by the appellant in its 
brief and argument, and in the order therein presented. 

[1-4] I. Appellant contends that the appellee cannot recover in this action 
tor the reason that the cause of action for the loss of said diamond was dis- 
missed with prejudice by appellee upon the settlement of the former action; and 
tor the further reason that the evidence fails to show that the agent of the 
appellant with whom such stipulation of settlement and dismissal was entered 
into had any authority to enter into a stipulation by the terms of which the 
appellee excepted therefrom his claim for the loss of the diamond and reserved 
the right to begin a new action for such loss. 

Appellant argues that the dismissal contained in the stipulation of settle- 
ment dismissed with prejudice any claim which appellee might have against 
appellant growing out of the loss of the diamond. The stipulation itself indi- 
cates no such intention on the part of the appellee. A reading of the entire 
stipulation clearly shows that the appellee had no thought whatever of dis- 
missing with prejudice or waiving any claim he had under the policy for the 
loss of said diamond, and the stipulation should not be given a contrary effect 
unless legal rules compel such a construction. Appellant claims that the appel- 
lee’s claim for the loss of the diamond was necessarily dismissed with prejudice 
along with the other claims of the appellee against the appellant, because the 
claim of the loss of the diamond was a part of the cause of action asserted by 
the appellee, and he cannot divide his cause of action and prosecute it piecemeal. 
It is true that a party cannot split his cause of action and prosecute different 
items included in it by separate actions. He could not dismiss a part of his 
cause of action and retain the right to again prosecute it, while continuing to 
prosecute the part of such cause of action which was not dismissed while con- 
tinuing to prosecute another part thereof. This, however, is something different 
from what was done in this case. We know of no law, and appellant has cited 
us no authority, which would prevent the appellant from dismissing with prej- 
udice all of his cause of action except his claim for the loss of the diamond. 
This would not be splitting his cause of action and prosecuting it piecemeal, 
secause the part thus dismissed with prejudice could not again be prosecuted. 
If he could do this, we see nothing to prevent him from later dismissing his 
action for loss of the diamond without prejudice to begin a new action thereon 
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Ii he could dismiss part of his cause of action with prejudice and the remainder 
without prejudice, by separate dismissals, why cannot he do it by one instrument 
clearly showing his intention? We think the stipulation and dismissal in this 
case clearly show that the intention of the appellee was to dismiss with prejudice 
all items going to make up his cause of action, with the exception of his claim 
ior the loss of the diamond, and that this was dismissed without prejudice. We, 
therefore, think that appeilant’s complaint against the court’s instruction No. 11, 
in which the court told the jury, “You are instructed that the dismissal of said 
action and payment of costs is not a bar to the bringing of the present action,” 
was a proper instruction under the facts and circumstances of this case. 

[5] Appellant devotes a very large part of its brief and argument to the 
contention that there is no evidence showing the authority of the agent of the 
appellant to enter into the stipulation of settlement and dismissal by the terms 
of which the appellee was allowed to retain a right to prosecute his claim for 
the loss of the diamond. If the view which we have expressed above, that the 
appellee would have the right to dismiss a part of his cause of action with prej- 
udice and the remainder of his cause of action without prejudice, is correct, 
then there was no necessity for any agreement on the part of the appellant to 
such dismissal, and, so far as the right to prosecute this action is concerned, it 
is immaterial what authority the agent of the appellant had in reference to the 
matters contained in this stipulation of settlement and dismissal. 

[6, 7] II. The sixth paragraph of the policy in question is as follows: “VI. 
This company shall not be hable for loss caused * * * by theft or by neglect 

f the property during or after a fire.” 

It is admitted that the diamond in question could not have been destroyed by 
the fire by being consumed. It is sufficient, however, if the loss of the diamond 
was a proximate result of the fire. Tracy y. Palmetto Fire Ins. Co., 207 Iowa, 
1042, 222 N. W. 447, and cases therein cited. Appellee contends that the evidence 
offered is sufficient to show that the loss of the diamond was caused by the fire. 
The evidence offered to support this contention was circumstantial. The evidence 
showed that the diamond in question was by appellee placed upon a mantel in 
his living room on the morning of the fire; that no one was in the house except 
himself, his wife, and his son from that time until the time of the fire; and 
that no one of these three persons removed the diamond from the mantel. 
While the fire was in progress, many people were in and out of the house helping 
remove furniture and other articles. The fire consumed the upper portion of 
the house, and, in trying to subdue it, the fire company used such large quantities 
of water that after the fire the water on the living room floor was two or three 
inches deep. After the fire was over the living room floor and mantel were 
covered with water, fallen plaster and débris, and, as soon as it was possible to 
enter the house after the fire, a search was commenced for the diamond, but it 
was not found. There is no evidence that any one approached the mantel, and 
there are no facts tending to show that the diamond was removed therefrom 
by any person. In this connection the court gave the following instruction: 

“In this case, the evidence as to whether the diamond was lost or destroyed 
as a result of the fire is entirely circumstantial. That is, no witness testifies 
to seeing the stud lost or destroyed; and to establish its loss or destruction, the 
plaintiff has introduced evidence tending to show when and where the stud was 
last seen, and to show what occurred on the premises from that time up until 
the stud was missed after the fire. That is what is known in law as circum- 
stantial evidence. 

“The fact, if it be a fact, that the diamond stud was lost or destroyed as 
the direct and proximate result of the fire in question, may be established by 
circumstantial evidence, but the circumstantial evidence must be of facts of such 
a nature and so related to each other that the only conclusion that can fairly 
or reasonably be drawn from such circumstantial evidence is that the diamond 
stud in question was lost as a proximate and direct result of the fire. 

_“It_is not sufficient that the circumstantial evidence is merely consistent with 
plaintiff's claim. The circumstances themselves must be established by the pre- 
ponderance of the evidence, and the facts proven must be consistent with each 
other, and must point clearly to the existence of the fact sought to bé established, 
and must exclude every other reasonable hypothesis or conclusion. If there be 
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other conclusions which may be as reasonably drawn from said circumstantial 
evidence as to the manner in which the diamond stud was lost, if in fact it was 
lost, on the occasion in question, then the plaintiff has not sustained the burden 
of proof by law imposed upon him. In other words, if the circumstantial 
evidence is such that it may as reasonably be inferred therefrom, that the 
diamond stud was stolen on or about the date in question, then the plaintiff 
has failed to establish that the stud was lost or destroyed as a direct result of 
the fire, and your verdict should be for the defendant.” 

Appellant contends that it is equally as probable that the diamond may have 
been stolen as that it was lost as a proximate result of the fire, and argues that, 
where two theories are equally probable, a jury cannot be left to speculate as to 
which of these theories is the true one. We do not think, however, that the 
facts in this case present a situation where the court can say as a matter of law 
that, because it is possible that the diamond may have been stolen, this theory is, 
therefore, of equal weight with the theory that it was lost as a result of the 
water, falling plaster, and débris which fell down, upon and around the mantel, 
and which covered the floor of the living room to the depth of two or three 
inches. 

[8, 9] While the burden of proving that the loss of the diamond was the 
proximate result of the fire was upon the appellee, the burden was not upon 
him to prove that the diamond was not stolen, or that it was not lost because 
of his negligence. The provisions in the policy which relieve the insurer from 
liability need not be negatived by the insured in his pleadings or evidence. As 
said in Jones vy. Accident Ass’n, 92 Iowa, 652 (local citation 658), 61 N. W. 485, 
487: “The conditions in this case were that the contract should not cover accidental 
death resulting from or caused by fighting, voluntary exposure to unnecessary 
danger, intoxication, or to death in consequence thereof, and in consequence of 
violating the law. Not one of these conditions were to happen prior to the time 
the contract between the assured and the company should become binding. The 
contract became binding upon the company as soon as it accepted the assured as 
a member, and issued to him its policy. The situation then is this: That there 
was a valid contract of insurance when the policy issued, but it might thereafter, 
upon the happening of some of these conditions, cease to be enforceable. If, 
then, these provisions of the policy can be properly called conditions, they are 
in no sense conditions precedent. Under them the defendant might be relieved 
from liability. They were each and all matters of defense, available to the 
defendant; but, not constituting a part of the plaintiff’s case, the burden did 
not rest upon him to either plead or prove [the absence of] them in the first 
instance,’—citing cases. 

[10-12] III. Appellant in argument urges that the trial court should have 
sustained its motion for a directed verdict, because the evidence presented in 
the trial of the case failed to show that the alleged loss of the diamond occurred 
in the building and on the premises described in the policy. The policy in 
question insured the appellee against loss “to an amount not exceeding Seven 
Thousand and 00/100 Dollars, to the following described property while located 
and contained as described herein, and not elsewhere, to-wit: 

“(1) $4,000. On his Two story Shg. roof Frame building and its additions 
adjoining and communicating, while occupied as a Private Dwelling House 
Only, * * * 

“(2) $2,500. On Household and Kitchen Furniture, * * * plate and plated 
ware, clocks, watches and jewelry in use. * * * 

“(3) $400. On his One story Shg. roof frame building, * * * occupied as a 
Private Barn only. 

“All while situated on Lot 1—2 Block 1 in addition to town of 
Bloomfield, Iowa, and known as No. on Street.” 

In his petition the appellee alleged that the policy of insurance covered the dia- 
mond stud and property contained a two-story frame building situated upon lot 1 
of block 1 of the original town of Bloomfield, Iowa. The policy was introduced 
in evidence and, as above stated, contained the description “Lot 1—2 Block 1 
addition to the town of Bloomfield.” Upon the trial of the case certain tax 
assessment rolls showing property of appellee listed for assessment were intro- 
duced. These tax assessment rolls contained descriptions of real estate owned by 
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appellee, but none of the descriptions contained therein is identical with either 
the description given in the petition or in the policy. Appellant contends that, 
because of the discrepancy of the descriptions, there is no showing that the 
loss of the diamond stud occurred “while situated on Lot 1—2 Block 1 in 
addition to town of Bloomfield, Iowa,” and that, therefore, under the terms of 
the policy, the appellee has failed to present evidence which would entitle him 
to recover in this action. It appears from the record that the question now 
raised by appellee in argument was never specifically presented in its pleadings, 
in any of the objections made to the introduction of any of the evidence on the 
trial, in any of the grounds of the motions for a directed verdict, in any of the 
exceptions to instructions or instructions asked by appellee, or in any of the 
grounds of the motion for new trial. In fact, it is not presented as a specific 
eround of error in any of the errors relied upon by appellant for reversal. 

The evidence shows, however, that the appellee had lived in the same house 
for more than ten years; that he was living in such dwelling at the time the 
policy of insurance was issued; that the appellant company had paid $3,600 loss 
covered by the policy on said dwelling house and household goods, caused by 
the fire; and that no question had been raised in regard to the legal description 
of the real estate upon which such dwelling house was situated. We think the 
record shows that the case was tried by the parties and by the court on the 
theory that there was no question involved concerning the legal description of the 
real estate upon which the dwelling house was located, and that the appellant 
cannot now, for the first time, raise the question of the failure of proof in regard 
to the legal description of the real estate in this court. Moreover, the statement 
in the policy in reference to the description of the real estate is: “All while 
situated on Lot 1—2, Block 1 in addition to town of Bloomfield, Iowa.” 
This is not a sufficient description from which it could be ascertained where 
the real estate was situated upon which the buildings and insured property were 
located, and it can hardly be held that the plaintiff must show the insured prop- 
erty to be upon the real estate described in the policy when the description in the 
policy does not describe any particular real estate. We think there can be no 
question but that when the policy was written the parties had in view the 
dwelling house in which the appellee was then living, as then located, and that 
the evidence sufficiently shows that the diamond stud in question was in the 
dwelling and upon the premises which the parties had in contemplation when the 


contract of insurance was entered into. See Scott v. O’Leary, 157 Iowa, 222, 138 
N. W. 512. 


[13, 14] IV. In cross-examination of the appellee he was questioned as to his 
signature to certian tax assessment rolls which contained no specific description 
of the diamond stud and in which the total value of personal property listed 
for taxation fluctuated through different years from $100 to $220. In the court’s 
instruction No. 16 the jury was told that: 


“Evidence has been introduced tending to show that the plaintiff made 
statements out of court contradictory of or materially at variance from the 
testimony given by him upon this trial. 

“This evidence of contradictory statements has been introduced for the 
purpose of impeaching or affecting the credibility of such witness and the weight 
to be given said witness’ testimony given upon the trial of this case, and for 
no other purpose, and should not be considered by you for any other purpose.” 

In the testimony given by the appellee in connection with these assessment 
rolls he stated that the diamond stud was not given to the assessor for taxation. 
Appellant contends that, regardless of the testimony of the appellee, the diamond 
stud may have been given to the assessor, and that the instruction was erroneous 
and prejudicial, because it did not allow the jury to consider these assessment 
rolls as evidence in regard to the value of the diamond stud. Appellant cites 
in support of this contention the case of Welton v. Iowa State Highway Com- 
mission, 211 Iowa, 625, 233 N. W. 876. That case involved the value of real 
estate condemned for highway purposes. The owner of the real estate had 
testified to its value, and, on cross-examination, tax assessment rolls were 
introduced showing the value placed upon the land when listed for taxation. 
In that case the property in question was listed upon the tax assessment rolls 
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and a value placed thereon by the owner. In the case at bar, however, any 
presumption that the tax assessment rolls contained all of the personal property 
of the appellee was negatived by his positive testimony that the diamond was 
not given in for taxation, and the record is barren as to any other testimony 
whatever showing that the valuation of personal property given in the assessment 
rolls had any reference whatever to the value of the diamond stud. In the 
absence of such testimony, we see no error in the court’s instruction. Objection 
is also made to the instruction, because it is alleged that the tax assessment rolls 
contained a correct description of the real estate upon which the dwelling house 
of the plaintiff was situated, and this should have been considered by the jury 
in determining whether the loss occurred upon the premises described in the 
policy. In view of what has been said in regard to this matter, in the last 
above division of this opinion, we think appellant’s complaint as to this phase 
of the instruction is without merit. 

[15, 16] V. Complaint is also made as to instructions 1, 2, and 17.: In 
instructions 1 and 2 the court set out the claims of the appellee as contained in 
his petition and amendment, and in instruction 17 the jury was told that, not 
all the law was given to it in any one instruction, but that the instructions, when 
taken as a whole and construed together, would govern it as the law of the case. 
It is argued that the allegations of the petition and amendment thereto were 
set out in such detail that many of the matters contained therein were not 
necessary to an understanding of the issues and were prejudical to the appellant, 
and that these instructions when taken in connection with instruction 17 were 
confusing and misleading. We have examined the instructions complained of and 
find that the court in setting forth the petition and amendment thereto did not 
unduly go into details, but gave the substance thereof, and in our opinion there 
is no ground for the contention urged by the appellant in regard to these 
instructions. Instruction 17 contains a correct statement of the law, and _ there 
can be no reason for assuming that the jury did not understand it or was misled 
thereby. We find no error in the giving of the instructions complained of. 

Appellant’s motion to strike and to tax costs of appellee’s additional abstract 
is overruled. 

For the reasons given, we find no error on the part of the trial court, and 
the judgment appealed from is hereby affirmed. 

Affirmed. 

Claussen, C. J., and Evans, Albert, and Kindig, JJ., concur. 


DETROIT FIRE & MARINE INS. CO. v. CRAYNE. 
Court of Appeals of Kentucky. Dec. 15, 1933. 
Rehearing Denied Feb. 2, 1934. 

66 Southwestern Reporter (2d) 819. 
INSURANCE. 
On conflicting evidence as to why insured settled for $1,350 total loss claim 
on $2,000 fire policy, insurer’s liability for balance of face value of policy held 
properly submitted under instructions predicating recovery on finding that insured 
settled because insurer claimed he had paid less than $2,000 for property, and pre- 
cluding recovery on finding that insured settled in consideration of insurer’s drop- 
ping investigation of origin of fire and immediately paying $1,350 (Ky. St. § 762a- 
22). 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

Appeal from Circuit Court, Webster County. 

Action by D. E. Crayne against the Detroit Fire & Marine Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Frank M. Drake, of Louisville, and C. W. Bennett, of Dixon, for appellant. 

Vert C. Fraser, of Providence, for appellee. 

DiktzMAn, Justice. 

This is an action brought by the appellee, D. E. Crayne, against the appellant, 
Detroit Fire & Marine Insurance Company, to recover an alleged balance due on a 
fire insurance policy. From a judgment in favor of the appellee for the full amount 
sued for, this appeal is prosecuted. 
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In March, 1931, the appellee bought from Cleo Maloney and his wife a house 
and lot in the city of Providence in Webster county, Ky. The appellee, as a part of 
the consideration of purchase, assumed a mortgage then on the house and lot in 
favor of J. D. Wynn and there was transferred to the appellee by the Maloneys 
the policy of insurance here in question in the sum of $2,000, which they had 
effected on this house, there being a loss payable clause in the policy in favor of 
the mortgagee. In November, 1931, the house which the appellee had thus bought 
burned and the proof shows without contradiction that the loss was a total one. On 
December 10, 1931, an adjuster of the appellant met the appellee in Providence. 
What took place between the two is in sharp dispute. According to the appellee 
the adjuster informed him that he had discovered that the appellee had only paid 
$1,500 for the property; that although the house had been totally destroyed the 
lot was yet there, as was also a stable not covered by the policy upon the lot; that 
the lot and stable were well worth $300, which appellee conceded; and that hence 
all that appellee was damaged was about $1,100, and that the adjuster said he 
would recommend this amount in settlement of the loss claim assuring the appellee 
that this was all the latter could get on his policy. Appellee tentatively refused to 
take the $1,100 and said that he would confer with Mr. Wynn, the mortgagee, 
which he did. Appellee testifies that Mr. Wynn advised him that he believed 
that, if the appellee would raise somewhat the amount he would take over that 
offered by the adjuster, that the latter would meet the raise, and that, if he did, 
the appellee on the whole had better take it. Thereupon the appellee returned for 
a further interview with the adjuster and got the adjuster to raise his offer to 
$1,350. The appellee then stated that he would consult a lawyer about the proposed 
settlement but as he was about to leave for that purpose, the adjuster insisted 
that he sign a release settling for $1,350, and this the appellee did. A draft was 
given him for this $1,350, which draft was paid in a few days by the insurance 
company accepting the same at its home office in Michigan. 

\ccording to the insurance adjuster, he told the appellee that there was some 
question about whether the cause of the fire was incendiary or not; that an inves- 
tigator of the company would soon be on the ground for the purpose of investi- 
gating the origin of the fire, and that the state fire marshal’s office would also 
make an investigation; that the insurance company was denying all liability under 
the policy because of its belief as to the origin of the fire, but that, if appellee 
wished to settle for $1,100, the company would call off the investigation and pay 
appellee the money immediately, although under its policy it had a right to wait 
60 days even though it was liable to pay; that this offer was subsequently raised 
to $1,350, at which figure the loss was settled; and that there upon the company 
did call off its own investigation of the fire. It was admitted that the state fire 
marshal’s office later investigated the fire, the investigation resulting in an indict- 
ment of appellee’s son for arson. This suit was brought to recover the difference 
bewteen the $1,350 paid by the appellant on this policy and the amount of the face 
of the policy, $2,000. For defense, the appellant pleaded the compromise and settle- 
ment above mentioned. The court submitted the case to the jury under an instruc- 
tion, in substance to the effect that, if the company at the time of the settlement 
was in good faith questioning its liability under the policy sued on, and the appellee 
knew that it was so questioning its liability, and that the settlement was made in 
order to avoid the investigation of the fire and in order to procure a prompt settle- 
ment and avoid litigation, then the jury should find for the company. Otherwise, 
for the appellee. The jury found for the appellee and judgment was entered 
accordingly. From that judgment, this appeal is prosecuted. 

As grounds for reversal, the appellant insists that its settlement of this loss 
was a full release of all liability, for which reason it was entitled to a peremptory 
instruction in its favor. The appellee bases his right to a recovery on the case of 
Horn y. Atlas Assurance Society, 241 Ky. 226, 43 S.W.(2d) 675. In that case, a 
house upon which there was a policy of insurance was totally destroyed. The 
insurance company informed the insured that it could replace the destroyed prop- 
erty for about $500 less than the face of the policy, and, if the insured was willing 
to take the amount for which the company could replace the property, it would 
not replace the property but pay that amount to the insured in full settlement of 
his claim under the policy. There was no dispute about the loss being total or 
about the company being liable for the loss under its policy. The insured agreed 





1518 The Insurance Law Journal, Vol. 82 [June, 1934 


to the terms of the company and it paid to him the amount for which it could have 
replaced the property. Later the insured sued the company for the difference 
between the face of the policy and the amount paid him and it was held that under 
our valued policy statute, Kentucky Statutes, § 762a-22, the insured was entitled 
to recover. The case pointed out that there was nothing in dispute between the 
insured and the insurer. The loss was admitted to be total. The liability of the 
company under the policy was conceded. These factors being true, the insurer 
could not in the face of the valued policy statute settle for less than the amount 
of the policy. 

The appellant, on the other hand, argues strenuously that the Horn Case is 
inapplicable here because there was a dispute as to the liability of the company 
under this policy, not only because of the suspected origin of the fire but-also 
because of a claimed depreciation in the value of the property since the insurance 
upon it was effected and because of a claim for fraudulent overinsurance; that 
it did not devolve upon it to disclose to the insured the grounds of its denial of 
liability in the negotiations leading up to the settlement; and that, if the settle- 
ment was made when liability under the policy was being denied by the insurer, 
such settlement is binding upon the insured. To sustain its position, appellant cites 
numerous cases, among which are Thomas v. Continental Ins. Co., 142 Ky. 265, 
134 S. W. 199; Titus v. Rochester German Ins. Co., 97 Ky. 567, 31 S. W. 127, 17 
Ky. Law Rep. 385, 28 L. R. A. 478, 53 Am. St. Rep. 426; Kern Brewing Co. v. 
Royal Ins. Co., 127 Mich. 39, 86 N. W. 388; Markham Shingle Co. v. Royal Ins. 
Co., 106 Wash. 309, 179 P. 799. 

The conflict between the appellant and appellee as to applicable law involved 
in this suit is more apparent than real. The appellant must concede that, if the 
facts of this case disclose a conceded total loss and no question of liability, but 
only an effort to settle a policy for less than its face value, then the Horn Case 
applies. On the other hand, the appellee must equally concede that, if the facts 
of this case are as claimed by the appellant, then the settlement effected is a bar 
to the instant suit. We thus see that at the outset it must be determined what 
were the facts surrounding this settlement. If the appellee’s evidence is to be 


believed, there was no question about the loss being total and about the company 
being liable on its policy, it simply contending that it was not liable for the full 
amount of the policy, not because of any of the reasons which appellant says 
actuated the settlement, but solely because the appellee had paid less for the prop- 
erty than the face of the policy and he yet had after the fire the lot upon which the 


house stood and a stable in the rear. If these were the facts surrounding the 
settlement, the case is governed by the Horn Case since there was no dispute in 
view of the valued policy statute, the loss being total and liability under the policy 
being admitted. On the other hand, if the appellant’s evidence is to be believed, 
then the settlement effected was binding upon the parties and was a bar to this 
suit. This dispute as to what the facts surrounding the settlement were is exactly 
what the court submitted to the jury. Concretely stated, the instructions of the 
court in effect told the jury that if it believed appellee’s version of this settlement, 
to find,for him, if appellant’s version, to find for it. There being a dispute as to 
what were the facts surrounding the settlement, the court correctly submitted that 
issue to the jury. The jury chose to believe appellee’s version of the settlement 
rather than that of the appellant, and, since it did, then the Horn Case did apply. 
No error appearing in the judgment, it is affirmed. 


McELROY v. PARRY et al. No. 4736. 
Court of Appeal of Louisiana. Second Circuit. March 2, 1934. 
152 Southern Reporter 793. 
5. INSURANCE. 


In suit by insurance agent ior premiums on fire policies, evidence that plain- 
{iff made notation in parenthesis on receipt that certain balance was due to 
indicate what balance would be due from insured owners if sums were paid as 
claimed by owners did not establish payment by defendants. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

Appeal from City Court of Shreveport; David B. Samuel, Judge. 


Suit by Frank G. McElroy against Robert Parrf and others. Judgment 
for plaintiff, and defendants appeal. 
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Affirmed. 

Chandler & Chandler, of Shreveport, for appellants 

Isaac Abramson, of Shreveport, for appellee. 

Drew, Judge. 

Plaintiff alleged that he is engaged in the city of Shreveport, La., as an 
insurance broker and agent under the trade-name of “McElroy Insurance 
Agency,” and that between the dates of April 11, 1921, and February 24, 1931, 
was the duly authorized agent of the Niagara Fire Insurance Company and 
the Girard Fire & Marine Company; that as such agent from year to year he 
insured the dwelling of George and Robert Parry, with both companies, with 
the policies upon the dates, in the amounts, and for the premiums more speci- 
tically set forth in the itemized description of same annexed and made part by 
reference; that George and Robert Parry made certain payments on account, 
as appears by the annexed statement, but there is a balance due of $161.77 to 
petitioner which he is entitled to collect, having himself paid the premiums to 
the insurers; that George Parry has since died and his succession has been 
accepted unconditionally by his heirs in the following proportions: Thomas C. 
Parry, 9/40; Robert Parry, 9/40; Mattie Parry Williams, 9/40; Cora V. Parry 
Jelks, 9/40; and Louisa E. Tiggs, 4/40. He prayed for judgment against the 
defendants in the following proportions: Thomas C. Parry, 9/80; Robert Parry, 
49/80; Mattie Parry Williams, 9/80; Cora V. Parry Jelks, 9/80; and Louisa E. 
Tigges, 4/80. 

Defendants filed a plea of three years’ prescription against all of the 
account, except the last item, which was the premium due on policy Girard No. 
W—2, which amounted to $4. Defendants then answered denying all the 
inaterial allegations of the petition, and further answering, aver that on October 
5, 1925, they made a payment of $2.10 to plaintiff, and at that t'me the balance 
due was $33.65, all of which is shown by attached receipt. : 

The plea of prescription and the case on its merits were tried the same day, 
and the lower court rendered judgment for plaintiff as prayed for. Defendants 
have prosecuted this appeal. 

Plaintiff alleged in the petition that defendants were jointly liable, which is 
correct, if they are liable at all. He also alleged that George Parry died on May 
16, 1933. We mention these facts due to the claim of plaintiff that the deceased, 
George Parry, orally admitted the indebtedness before his death. 

The last payment made by defendants was on February 18, 1930. This suit 
was filed March 28, 1933. There were three premiums charged to defendants 
after the last payment, viz.: October 1, 1930, $21.70; December 3, 1930, $10.85; 
and February 24, 1931, $4. These last three premiums were charged to defendants 
within the three years previous to filing the suit. Therefore, if the three-year 
prescription is applicable to the case, all of the account has prescribed, except the 
amount of premiums due on these last three policies, as nothing was paid on the 
account for more than three years prior to the filing of the suit. 

[1, 2] We think there was never an acknowledgement of the correctness of the 
the account by the deceased, George Parry, for the reason that every time he was 
approached about the account, he claimed he was entitled to a credit of something 
over $106.07. Furthermore, the defendants not being solidarily liable, the acknowl- 
edgment of one would not be binding on the other; and further, the proof of 
oral acknowledgement of a debt by a deceased person is valueless and is not sanc- 
tioned by law. Article 2278, Rev. Civ. Code. 

[3] The evidence is conclusive that George Parry attended to the business 
and that Robert had little, if anything, to say, and it is not shown that Robert 
Parry ever acknowledged the correctness of the account. We therefore find that 
there was no interruption of prescription by acknowledgment on the part of defend- 
ants. 

We might say here that plaintiff proved the delivery of the insurance and 
that the premiums charged, as shown on the itemized statement, are correct. 

__ [4] Having stated the facts as we find them, it is now necessary to determine 
if the prescription of three years or ten years is applicable to this case. Plaintiff 
issued the policies as agent of the insurance companies and was required within a 
certain time to pay the insurance companies the premiums. He did this, and, of 
his own volition, extended credit to defendants. The insurance companies were 
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not concerned with the collections made by its agent, and after its agent had 
extended credit, the insurance companies could not have canceled the policies 
during the term stated in the policies. Each policy when issued was a separate 
contract between the insurer and the insured, and the policy itself was the best 
evidence of the contract and the amount due thereunder. We think it clear that 
under said written contract, the insurer could have sued and recovered, provided it 
had filed suit within ten years after the premium was due, and that the prescription 
of three years would not have been a bar to said action. When insurer’s agent, 
plaintiff herein, paid to insurer the amount of the premiums due under each policy 
by the insured, he became subrogated to all the rights of the insurer. It there- 
fore follows that the plea of prescription of three years is not applicable here and 
was properly overruled by the lower court. 

[5] The only defense to the suit on its merits is a receipt filed by defendants, 
dated October 5, 1925, signed by plaintiff, on which receipt there is the notation, 
“balance due, $33.65.” Plaintiff contends in this suit there was due at that time 
$139.72, and in giving the receipt, he allowed a credit of $106.07 which defendants 
claimed had been paid to one Gus Klein, for which he claimed he had a receipt 
and would produce. The receipt was never produced. Gus Klein was not in 
plaintiff's employ and the money was never received by plaintiff. In reply to the 
question by the court as to whether or not the receipt reflected the true status of 
the affair at that time, plaintiff replied: 

“A. If the $106.07 he claimed he paid Gus Klein had been paid, if we had 
received all the money we should have, that was the correct amount. They have 
claimed all the time that they had these receipts. I have never seen them. He 
wanted to know the balance that would be due if this amount had been paid.” 

And the following questions and answers: 

“Q. Have you ever received any money on this account except as shown by 
the credits on the statement attached to the record in this case? A. I have not. 

“Q. Could you possibly have received it and it not show on this detailed state- 
ment? A. I could not. It would have to be there.” 

There is nothing in the record to contradict this testimony and in no way is it 
shown that the $106.07 was ever paid by defendants or received by plaintiff. It 
was certainly poor business on the part of plaintiff to issue a receipt for money he 
had not received, but his explanation of same, which is uncontradicted, must be 
accepted as true. The receipt itself is for only $2.10, the balance due being in par- 
enthesis thereunder. The situation might have been different had the receipt been 
for the $106.07. It likewise would have been different if defendants had produced 
Mr. Klein as a witness to show he had been paid the money, or if they had offered 
in evidence the receipt they claim Mr. Klein gave them for the money. They did 
neither, and relied solely on the receipt from plaintiff, and we think plaintiff's 
testimony clearly explains it and shows the true condition of affairs at the time 
the receipt was given 


It therefore follows that the judgment of the lower court is correct, and is 
affirmed with costs. 


SCHANBERG et al. v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. 
Supreme Judicial Court of Masachusetts. Worcester. Feb. 16, 1934. 
189 Northeastern Reporter 105. 
1. INSURANCE. 

Fire policy providing that it shall be void if, without insurer’s assent, prop- 
erty is sold, becomes void upon foreclosure sale followed by deed from mortgagee 
to himself as purchaser, unless proper assent of insurer is obtained. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

2. INSURANCE. 

As respects insurance, mortgage foreclosure sale was in effect mere contract 
of sale, and title did not pass until deed was delivered, whether mortgagee or 
another purchased property. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE. 


Where building on mortgaged premises burned subsequent to foreclosure sale 
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and before giving of deed, property was not “sold” within provision of fire 
policy making policy void if property was “sold” without company’s written assent. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

4. INSURANCE. 

Where insured building on mortgaged premises burned subsequent to fore- 
closure sale, but before giving of deed, statement of insured rendered to insurer 
that burned building was owned by mortgagor held not false, since purchaser at 
foreclosure sale was not required to take property after fire. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Exceptions from Superior Court, Worcester County; W. A. Burns, Judge. 

Action of contract by Samuel Schanberg and others against the Automobile 
Insurance Company of Hartford, Conn., heard by the superior court without a 
jury. Finding for plaintiffs for $2,281.92, and defendant brings exceptions. 

Exceptions overruled. 

L. E. Stockwell, of Worcester, for plaintiffs. 

G. B. Rowell and G. P. Van Arkel, both of Boston, for defendant. 

LUMMUS, Justice. 

This is an action by the holders of a real estate mortgage for $2,500, on a 
policy of insurance against fire in the standard form prescribed by G. L. (Ter. 
Ed.) c. 175, § 99, made payable to the plaintiffs as mortgagees. One Thomas 
Doyle was the mortgagor. A loss by fire amounting to $2,110 occurred two days 
after an entry by the plaintiffs for the purpose of foreclosing the mortgage, and a 
foreclosure sale under the power of sale in the mortgage, at which the property 
was bid in by the plaintiffs for $1,000. The auctioneer made a sufficient memor- 
andum to satisfy the statute of frauds. One of the terms of the sale was that 
the deed should be given within ten days. The foreclosure deed was never 
executed or delivered, and no affidavit of entry was executed. The trial judge 
found for the plaintiffs, denying certain requests for rulings presented by the 
defendant, and the defendant alleged exceptions. 

[1] The policy provides that it “shall be void * * * if, without such assent 
[in writing or print of the company], the said property shall be sold.” In Clinton 
v. Norfolk Mutual Fire Ins. Co., 176 Mass. 486, 489, 57 N. E. 998, 999, 50 
L. R. A. 833, 79 Am. St. Rep. 325, Hammond J. said “Conditions of this kind 
are strictly construed against the insurer, and the general rule is that such a 
condition refers only to an absolute transfer of the entire interest of the insured, 
completely divesting him of his insurable interest. Any sale or transfer short 
of this is not within the scope of the condition.” See, also, Stuart v. Reliance 
Ins. Co., 179 Mass. 434, 438, 60 N. E. 929; Bryan v. Traders’ Ins. Co. of Chicago, 
145 Mass. 389, 14 N. E. 454; Dailey v. Westchester Fire Ins. Co., 131 Mass. 173. 
Compare Brown y. Cotton & Woolen Manufacturers’ Mutual Ins. Co., 156 Mass. 
587, 31 N. E. 691; Oakes v. Manufacturers’ Fire & Marine Ins. Co., 131 Mass. 
164. A foreclosure sale followed by a deed from the mortgagee to himself as 
purchaser makes a policy void under the quoted provision, unless proper assent 
of the insurance company is obtained. Boston Co-Operative Bank v. American 
Central Ins. Co., 201 Mass. 350, 87 N. E. 594, 23 L. R. A. (N. S.) 1147; Trustees 
of Thayer Academy v. Corporation of Royal Exchange Assurance of London, 
281 Mass. 150, 154, 183 N. E.. 264. 

The defendant argues that the mortgagees always had the legal title, subject 
only to the equity of redemption; that the equity of redemption was barred as 
soon as the property was knocked down at the foreclosure sale (White v. 
Macarelli, 267 Mass. 596, 166 N. E. 734); and that at that moment the title 
became perfect and absolute in the mortgagees without any deed under the 
power and became “sold” to them. One trouble with that argument is that it 
proves too much. If its premises were sound, it would seem that there was 
no sale at all which could violate the policy, and that there would have been 
none though a deed had been given under the power, for on the defendant’s 
theory such a deed would have no real effect. Such a result would seem 
inconsistent with the decision in Boston Co-Operative Bank y. American Central 
Ins. Co., 201 Mass. 350, 87 N. E. 594, 23 L. R. A. (N. S.) 1147. 

|2] In that case at page 351 of 201 Mass., 87 N. E. 594, Knowlton, C. J., 
described the nature of a foreclosure sale as follows: “Coupled with the interest 
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conveyed to the mortgagee was an independent power to make an absoute sale 
of the property, which should convey all the title, both of the mortgagor and 
the mortgagee. * * * The ownership [was] entirely changed and a new tit! 
created by the exercise of the power of sale.” Whether the mortga - ; 
another be the purchaser, the title does not pass under that “independent eek 
to sell until the mortgagee gives a deed to the purchaser. “The auction sale 
was in effect a mere contract of sale. The sale was not executed until the deed 
was delivered, when the title passed to the purchaser.” Beal v. Attleborough 
Savings Bank, 248 Mass. 342, 343, 142 N. E. 789, 790. The only difference between 
the mortgagee and another as purchaser, is that specific performance is more 
easily enforced against the former, for if he has no lawful reason for refusing 
to complete his purchase he may be treated as having already paid the price as 
purchaser to himself as mortgagee. Hood v. Adams, 124 Mass. 481, 26 Am. Rep. 
687, and other cases cited in Barry v. Dudley, 282 Mass. 258, 259, 184 N. E. 815, 
tn White v. Macarelli, 267 Mass. 596, 599, 166 N. E. 734, 736, relied on by the 
defendant, it was said, “Until conveyance is made a mortgagor has an interest 
in the property and has rights against the mortgagee and the relation between 
them is not entirely at an end when the auction sale takes place. * * * Until the 
contract of sale is completed the mortgagor has an equity in the property, but 
it is not strictly accurate to designate this interest as an equity of redemption.” 
Until the deed is given, the mortgagor has a right to an accounting for rents 
and profits. Beal v. Attleborough Savings Bank, 248 Mass. 342, 142 N. E. 789. 
!{ the building on the mortgaged premises burns after the foreclosure sale and 
before the giving of a deed, as in this case, a purchaser, whether the mortgagee 
or another, cannot get what he agreed to buy and is not bound to take title. 
Libman v. Levenson, 236 Mass. 221, 128 N. E. 13, 22 A. L. R. 560. If a purchaser 
rightfully refuses to take title, the rights of the mortgagor are not foreclosed 
but remain unimpaired, and the mortgagee may exercise the power anew. Fall 
River Savings Bank v. Sullivan, 131 Mass. 537; Dennett v. Perkins, 214 Mass. 
449, 101 N. E. 994. That is the situation in the present case. 

[3] It follows that the insured property was not “sold” within the provision 
quoted from the policy. The policy remained valid in favor of the mortgagor as 
well as the mortgagees. Therefore there is no ground for applying the provision 
in the policy that “whenever this company shall be liable to a mortgagee for any 
sum for loss under this policy, for which no liability exists as to the mortgagor, 
or owner, and this company shall elect by itself, or with others, to pay the 
mortgagee the full amount secured by such mortgage, then the mortgagee shall 
assign and transfer to the companies interested, upon such payment, the said 
mortgage, together with the note and debt thereby secured.” See Canton Co- 
Operative Bank v. American Central Ins. Co., 219 Mass. 132, 106 N. E. 635. If 
there were any defence against the mortgagor on the policy, the mortgagees 
would still be in a position to assign the mortgage to the insurer, for the fire 
absolved them from the duty of taking the deed, and no foreclosure resulted. 

[4] It follows also that the “statement in writing, signed and sworn to by 
the insured, * * * forthwith rendered to the company, setting forth the value of 
the property insured, the interest of the insured therein” and other information 
required by the policy, was not rendered false or even inaccurate by the repre- 
sentation in it that the burned building “was owned by Thomas Doyle, subject to 
the mortgage of” the plaintiffs for $2,500. 

What has been said disposes of all the requests for rulings, and they need 
not be dealt with in detail. ; 

Exceptions overruled. 





FIREMAN’S FUND INS. CO. v. COLE. No. 30912. 
Supreme Court of Mississippi, Division A. Feb. 26, 1934. 
152 Southern Reporter 872. 
Syllabus by the Court. 

2, INSURANCE. 

Statute providing that actions against insurance companies “may” be brought 
in specified counties requires them to be brought there (Code 1930, § 497). 

(For other cases, see Insurance, Dec. Dig. § 618.) 
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3. INSURANCE. | 

In action against foreign insurance corporation on policy, where service is 
had upon insurance commissioner, suit must be brought in county where loss 
occurred or plaintiff resides (Code 1930, § 497). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

4. INSURANCE. 

Jurisdiction of foreign insurance company cannot be obtained by service on 
former agent who is not in fact agent of company when process is served (Code 
1930, §§ 497, 5165). 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

5. INSURANCE. 

Statute relating to obtaining jurisdiction of person of foreign corporation 
by service on agent held not to authorize suit against foreign insurance company 
in county other than those specified by statute controlling venue of such suits 
(Code 1930, §§ 497, 4167). 

(For other cases, see Insurance, Dec. Dig. § 618.) 


Appeal from Circuit Court, Lee County; Thos. H. Johnston, Judge. 

Action by Mrs. Lallie D. Cole against the Firemen’s Fund Insurance Com- 
pany Judgment for plaintiff, and defendant appeals. 

Reversed, and cause dismissed. 

Watkins & Eager, of Jackson, and Stovall & Stovall, of Okolona, for appel- 
iant. 

Geo. T. & Chas. S. Mitchell, of Tupelo, for appellee. 

SmirH, Chief Justice. 

This is an appeal from a judgment for the appellee on a fire insurance policy 
issued to her by the appellant. 

The only error assigned is the overruling, by the court below of the appellant’s 
plea to the court’s territorial jurisdiction. The issue presented by this plea 
was tried without a jury on an agreed statement of facts 

[1] The court below has general jurisdiction of suits of this character, and, 
by the filing of a plea to its jurisdiction, cbtained jurisdiction of the appellant’s 
person. 


Whether the venue, and consequently the territorial jurisdiction, was in Lee 





1Copy of agreed statement of facts: 

“It is hereby agreed between Geo. T. & Chas. S. Mitchell counsel for the plaintiff, Mrs. 
Lallie D. Cole, and Stovall & Stovall, counsel for the defendant in the above styled suit that 
for the purpose of the hearing on defendant’s plea in abatement to the declaration of plaintiff 
and plaintiff’s replication to said plea that the following facts are agreed upon, to wit: 

“That the loss sued for by the plaintiff, Mrs. Lallie D. Cole, under the alleged fire 
insurance contract made exhibit A to her declaration occurred in the Second Judicial District 
of Chichasaw County, Mississippi, and did not occur in the County of Lee, Mississippi; that 
said defendant insurance Company is a foreign Corporation, domiciled at the place set out in 
said plea in abatement; that before and at the time of the commencement of said suit and 
at this time, the plaintiff, Mrs. Lallie D. Cole does and did not reside in the county of Lee, 
Mississippi; that the contract of insurance made exhibit A to the declaration in this suit was 
written by Wicks Insurance Agency, which has its office and place of business at Okolona, 
Chickasaw County, Mississippi, and was written at a time when said Wicks Insurance Agency 
was the duly authorized agent of defendant to write fire insurance contracts; that Mrs. 
Annette Wicks was the president of said Wicks Insurance Agency and authorized to sign said 
contract of insurance, but that at the time of service of process upon Mrs. Annette Wicks by 
the Sheriff of Lee County on the 12th day of August, 1932, she was not a duly appointed and 
authorized agent of said insurance Company to execute contracts of fire insurance nor was 
she appointed by it as agent for receipt of process as provided by section 5165 paragraph four, 
Code of 1930. It is further agreed that at the time of service of process upon Mrs. Annette 
Wicks, she and R. A. Dean conducted a partnership known as Dean Insurance Company at 
Okolona, Chickasaw County, Mississippi, and that said R. A. Dean represented the defendant 
in this suit as agent to write fire insurance contracts for it but that said Mrs. Annette Wicks 
was not authorized by said defendant company to execute on its behalf contracts of fire insur- 
ance. —— a are written by said Dean Insurance Agency are signed ‘Dean Insurance 
Agency by R. A. Dean., 

“Witness our signatures this the 15th day of September, 1932. 

“Geo. T. & Chas. S. Mitchell 
“By Geo. T. Mitchell 
: Attorneys for Plaintiff 
“Stovall & Stovall 
“By R. C. Stovall 
“Attorneys for Defendant.” 
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county, is governed by section 497, Code 1930, reading as follows: “V enue—actions 
against insurance companies.—Actions against insurance companies may be brought 
in any county in which a loss may occur, or, if on a life policy, in the county 
in which the beneficiary resides, and process may be sent to any county, to be 
served as directed by law; and such actions may also be brought in the county 
where the principal place of business of such corporation or company may be, 
and in case of a foreign corporation or company, may be brought in the county 
where service of process may be had on an agent of such corporation or com- 
pany or service of process in any suit or action, or any other legal process, may 
be served upon the insurance commissioner of the state of Mississippi, and such 
notice will confer jurisdiction on any court in any county in the state where the 
suit is filed, provided the suit is brought in the county where the loss occurred, 
or in the county in which the plaintiff resides.” 


[2, 3] The appellee says that by the use of the word “may” 


in fixing the 
several venues, 


the statute merely permits, and does not require, suits against 
insurance companies to be brought in the counties designated by the statute. To 
this we cannot accede, but must hold that, by designating the counties in which 
suits may be brought, the statute thereby excluded other counties therefrom. The 
appellee further says that the provision of the statute as to the county in which 
the suit must be brought applies only when process is served on the insurance 
commissioner. The appellee is correct as to the effect of the statute when service 
is had on the insurance commissioner, and it will not be necessary for us to 
decide whether the appellant or the appellee is right when service is had on an 
agent of an insurance company. 

[4] One of the appellant’s contentions is that suits against foreign insurance 
companies must be brought in the county where the loss occurred, or in the county 
in which the plaintiff resides, and that, when this is done, process may be served 
on an agent of the company appointed to receive service of process, or on the 
insurance commissioner. According to the appellant, to come within the statute, 
Mrs. Wicks must (1) have been, in fact, an agent of the appellant when the 
process was served on her, and (2) have been duly appointed by the appellant to 
accept service of process for it under section 5165, Code 1930. We agree with 
the first of these contentions, and since the appellee admits that Mrs. Wicks was 
not an agent of the appellant when the process was served on her, it will not be 
necessary for us to determine the second. 


[5] But the appellee says that, because Mrs. Wicks represented the appellant 
at the time the insurance policy was issued, service of process on her was 
authorized by section 4167, Code 1930. That section relates only to the method 
of obtaining jurisdiction of the person of foreign corporations, and has no rela- 
tion to venue or territorial jurisdiction of the court from which the process issues. 
Foreign corporations are subject to suit in this state only in accordance with 


statutes so providing, and section 497, Code 1930, provides the place where suits 
against them must be brought. 


The court below should have sustained the plea to the jurisdiction and dis- 
missed the cause. After this plea was overruled, the appellant pleaded to, and the 
cause was tried on, the merits of the cause, because of which the appellee con- 


tends that the appellant waived its plea to the jurisdiction, and cannot now com- 
plain at the overruling thereof. 


[6] We will assume that the territorial jurisdiction of the court would have 
been waived had the appellant gone to trial on the merits without objecting to 
the court’s jurisdiction; but it does not follow therefrom that such jurisdiction 
was here waived. 

Under section 532, Code 1930, when the defendant’s plea to the jurisdiction, 
or in abatement of a suit, is disallowed, he has the right to plead to the merits, 
but the statute does not provide that, by availing himself of this privilege, a 
defendant waives his former pleas, and no waiver results therefrom. Southern 


Pac. Co. v. Denton, 146 U. S. 202, 13 S. Ct. 44, 36 L. Ed. 942; Walling v. Beers, 
120 Mass. 548; Miss. Central R. R. Co. v. Calhoun, 140 Miss. 289, 105 So. 519, 
wherein a case was tried by the lower court on its merits after an overruling of 
a plea to the jurisdiction; and cases cited in note to Fisher v. Crowley, 4 Ann. 


Cas. 290. 
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The appellee relies on Fisher y. Pacific Mut. Life Ins. Co., 112 Miss. 30, 72 
So. 846, and Camden Fire Ins. Ass’n y. Delaney Moss Co., 152 Miss. 342, 118 So. 
535, neither of which is controlling here. In both of these cases it is clear that 
the court dealt with questions there presented simply as objections to the service 
of process under section 3946, Code 1906, section 2999, Code 1930, and correctly 
held that the defects in the process were cured by the appearance of the defend- 
ant to object to the process. By so appearing the defendants—but only because 
the statute so provides—subjected their persons to the jurisdiction of the court to 
the same extent as if they had been duly served with process; but this court has 
repeatedly held that such an appearance does not constitute a waiver of a defend- 
ant’s right to plead to the jurisdiction of the court. Heggie v. Stone, 70 Miss. 41, 
12 So. 253; Miss. Central R. R. Co. y. Calhoun, supra; Turner v. Williams, 162 
Miss. 258, 139 So. 606; Arnett v. Smith, 165 Miss. 55, 145 So. 638. 

Reversed, and cause dismissed. 


RUTH REALTY CO., Inc. v. NORTHERN INS. CO. OF NEW YORK. 
(two cases) 
SAME v. NORTHERN ASSUR. CO., LIMITED, OF LONDON. Nos. 13-15. 
Court of Errors and Appeals of New Jersey. Feb. 2, 1934. 
170 Atlantic Reporter 646. 
1. INSURANCE. 


In action on fire policies covering building occupied for tenant manufactur- 
ing, in which insurer claimed damage was due to explosion, evidence made prima 
jacie case for insured as far as use of building was concerned. 

Evidence showed that tenant had leased building for mixing of 
chemicals, but jury might have inferred building was not being used for 
any purpose more hazardous than tenant manufacturing purposes, and 
that chemical company had not completed installation of apparatus or 
begun manufacture or mixing of chemicals when fire occurred. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Clause of fire policy providing that building might be vacant for not 
exceeding two consecutive months applied in case building was not used, but 
building might be used for other purposes than tenant manufacturing mentioned 
in policy if such purposes were not more hazardous. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

3. INSURANCE. 


In action on firé policies covering building to be occupied for tenant manu- 
facturing, evidence showing building was used for some time for storage purposes 
held not to justify nonsuit for cessation of use of building for manufacturing 
purposes. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

4. INSURANCE. 


Insured’s failure to furnish verified plans and specifications when demanded 
was not available as defense at trial in action on fire policy, where insurer failed 
to plead nonperformance of condition by insured. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

5. INSURANCE. 

Insured rightfully refused to act on arbitration agreement containing provision 
that appraisers should separate damage caused by fire from damage caused by ex- 
plosion, where it was not conceded by insured that explosion had taken place. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

Appeal from Supreme Court. 

Actions by the Ruth Realty Company, Inc., against the Northern Insurance 


Company of New York and against the Northern Assurance Company, Limited, 
of London. From judgments of nonsuit, plaintiff appeals. 


Reversed and remanded. 
Norbury C. Murray and Robert H. McCarter, both of Newark, for appellant. 
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Arthur T. Vanderbilt, of Newark (Nathan L. Jacobs, of Newark, on the brief) 
for respondents. ; 

Kays, Judge. 

These are three appeals from judgments of nonsuit entered in the Supreme 
Court. The cases were tried together at the Essex circuit before a circuit court 
judge who ordered nonsuits at the close of the plaintiff’s case. 

There were three separate actions brought by the Ruth Realty Company, Inc. 
the appellant here, two against the Northern Insurance Company of New York 
and one against the Northern Assurance Company, Limited, of London, on fire 
insurance policies for loss of a building belonging to plaintiff. The provisions of 
the policies varied in some particulars. One of the policies was for the insurance 
of rents, and the other three were for damages by fire to the building. The build- 
ing had been used for the manufacture of candy at a time before any of the pres- 
ent policies were issued. Following this, the building was used for the manu- 
facture of lamp stands and then for the storing of radio tubes. On July 1, 1920, 
about twenty-six days before the fire occurred, the building was rented to the Po- 
lasco Chemical Company. The building was a one-story brick and tile building on 
the south side of Branford street in Newark, N. J. 

The main argument before this court is whether the trial judge erred in grant- 
ing nonsuits in all three cases. The policies with one exception provided, by ri- 
ders annexed thereto: ‘ 

That the insurance should be in effect while occupied for tenant manufacturing 
purposes situate 28-32 Branford St., Newark, N. J. (This policy excludes cover- 
age of foundations and cost of excavations below lowest floor line. It is under- 
stood and agreed privilege is granted to do such work and use such materials, ar- 
ticles and supplies as are usual to occupancies stated.) 

“Privilege is granted for existing communications and for the above des- 
cribed buildings to be used and occupied for the purposes designated above and 
for other purposes not more hazardous, to make additions, alterations and repairs 
without limit of time, this insurance to cover thereon, to work at all hours, to 
effect other insurance, to cease operations for not exceeding sixty consecutive davs 
at any one time in any one year, and vacant for not exceeding two consecutive 
months at any one time in any one year, to use gas, electricity and steam for light, 
heat and power, and to do such work and to use such materials, supplies, articles 
and apparatus as are usual to existing occupancies above stated and others not more 
hazardous.” 


The Northern Assurance, Limited, policy is for the sum of $5,000, and ran 
from August 14, 1927, covering said building. The policy of the Northern Insur- 
ance Company of New York was for the sum of $3,000, and ran for three years 
from July 6, 1927, and covered said building. The policy of the Northern Assur- 
ance Company for $6,000, which covered said building, was dated December 28, 
1928, and was then extended from January 23, 1929, for one year. This policy 
contained the words “for manufacturing candy, situate 28-32 Branford Street, 
Newark, N. J.,” instead of the words “for tenant mfg. purposes.” Another policy 
for $1,400, made by the Northern Insurance Company of New York was for rent 
insurance, and read: “1400. On the rental value of the brick building situate 28-32 
Branford St., Newark, N. J., occupied for tenant manufacturing purposes’”—and 
then contained the privilege mentioned above which was inserted in all four of the 
policies. In other respects the policies were practically the same. It appears that 
during a portion of the time when these policies were assumed to be in effect the 
building was not used for manufacturing purposes, but was used for the storage of 
radio tubes. However, the plaintiff leased the property to the Polasco Chemical 
Company on July 1, 1929, by a written lease. In and by this lease the Polasco 
Chemical Company agreed that it would not conduct any more hazardous business 
or occupation than was then being carried on in said building, and that the premises 
would be used for the mixing of chemicals that are not an extra fire hazard and 
are not explosive. All policies were New Jersey standard form and modified by 
the riders annexed thereto and above referred to. 

[1] On July 27, 1929, the building was damaged by fire. Defendant helow 
claimed that the damage to the building was due to an explosion. There was evi- 
dence to the effect that the damage was caused by fire and that no explosion occur- 
red. On July 26 Mr. Ruth, who was the president of the company which owned 
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the building, inspected the premises and found two men working there. At this 
time there was no operation or evidence of operation taking place in the building. 
His testimony disclosed that there was a vat or mixer which contained a paddle 
wheel and a pipe leading to the top of this vat and one from the bottom thereof 
to the sewer. There were in the building several empty steel drums. There was 
no firing apparatus in the building, and, according to his testimony, it was appar- 
ent that the apparatus which was to be used for the mixing of chemicals was not 
in use at that particular time and evidently had not been entirely installed. On the 
morning of the fire Mr. Ruth arrived at the premises in which was located his 
office, a very short distance from the building which was damaged by fire. He ob- 
served a man or two in the building in question, and they appeared to be moving 
a steel drum. Shortly afterward he looked through a window of his office and 
noticed that the premises were on fire along the edge of the roof and also that 
the adjoining premises were on fire. He called the fire department. When he re- 
turned from this he saw that the roof had fallen in. The fire lasted two or three 
hours. He heard no explosion, although he was present during the entire fire. It 
seems from the fact that the building was leased for a purpose not more hazard- 
ous than that for which it was being used at the time the lease was signed and 
from his testimony that no mixing of chemicals was taking place the day before 
the fire occurred and that no manufactured goods or evidence of the manufacture 
of goods appeared in the building immediately before the fire, the jury might well 
infer that the building was not being used for any purpose more hazardous than 
tenant manufacturing purposes and that the Polasco Chemical Company had not 
completed the installation of their apparatus or begun the manufacture or mixing 
of chemicals at the time the fire occurred. After the tenant leased the building, if 
it was to be used for manufacturing purposes, that is, the mixing of chemicals as 
provided in the lease, it would require the tenant some time to move and install 
the necessary apparatus for such purposes. It therefore appears that a prima facie 
case, as far as the use of the building was concerned, was made out by the testi- 
mony and the inferences which might well be drawn therefrom. Respondent claims 
that this proof was a condition precedent. If it was, we think that the evidence 
disclosed sufficient proof to take the case beyond a nonsuit in this respect. 

[2, 3] The next point urged for sustaining the nonsuit by the respondent is that 
the policies were void by reason of the cessation of the use of the building for 
manufacturing purposes during part of the time the policies were in effect and 
for more than sixty days. It is admitted that the buildings were not used for 
manufacturing purposes for a period of more than sixty days during the time the 
policies were in effect. Appellant contends, however, that, as the buildings might 
he used for other purposes than tenant manufacturing purposes which were not 
more hazardous, the clause of the policy which provided that the building might 
be “vacant for not exceeding two consecutive months at any one time in any one 
year” must apply to the policy in case the building was not used. We think this is 
correct. Under the terms of the policies, the buildings might be used for other 
purposes than tenant manufacturing purposes as set forth in the policies, and the 
policies further provided that privilege was granted to cease operations for not ex- 
ceeding sixty consecutive days at any one time in any one year. An examination 
of the evidence discloses that the building was not vacant for two months at any 
one time in any one year. While the building was used for the storage of radio 
tubes from January 15, 1929, to May 31, 1929, it does not appear that this use was 
more hazardous than that of tenant manufacturing purposes or candy manufactur- 
ing purposes. As the proofs stood at the close of the plaintiff’s case, the jury 
could have found that the privilege of ceasing operations for a period not to ex- 
ceed sixty days had not been violated. 

[4] The next point made by the respondent is that the plaintiff failed to furnish 
verified plans and specifications after the same were demanded. An examination 
of the pleadings discloses that the complaint alleged generally the fulfillment of 
all the conditions required to be performed by the plaintiff under the policies of 
insurance. The defendant failed to plead the nonperformance of the above-men- 
tioned allegation, and it therefore was not available to the defendant as a defense 
at the trial. Ottawa Tribe v. Munter, 60 N. J. Law, 459, 38 A. 696. 

[5] There seems to be no merit in the contention that plaintiff refused to sub- 
mit to arbitration, because the arbitration agreement submitted by defendant was 
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not in proper form, as it contained a provision that the appraisers should separate 
the amount of damage caused by fire from the amount of damage caused by ex- 
plosion, and it was not conceded by the plaintiff that an explosion had taken place, 
We therefore think that the plaintiff rightfully refused to act upon the arbitration 
agreement submitted. 


We see no merit in the other contentions made by the respondent to sustain 
the nonsuit. 

We are therefore of the opinion, for the reasons above set forth, that the 
judge erred in granting the nonsuit as to the policies involved in the above suits, 


and the judgments under review are reversed to the end that a venire de novo may 
issue in each suit. 


For affirmance: None. 


For reversal: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 


Lloyd, Case, Bodine, Donges, Heher, and Perskie, and Judges Kays, Hetfield, 
Dear, Wells, and Dill—15. 


NORTHEASTERN SHARES CORPORATION v. INTERNATIONAL 
INS. CO. OF NEW YORK. 
Supreme Court, Appellate Division, First Department. Feb. 2, 1934. 
269 New York Supplement 351. 
3. INSURANCE. 


Where there has been mutual mistake made by parties to insurance contract, 
equity will correct mistake and reform contract. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

4. INSURANCE. 

That mortgagee, for whose benefit fire insurance was taken out, did not 
examine policy, did not render it negligent in not discovering mistake in descrip- 
tion of insured’s property, as regards right to have policy reformed after loss. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Untermyer and Townley, JJ., dissenting. 

Appeal from Supreme Court, New York County. 

Action by the Northeastern Shares Corporation against International ‘Insur- 
ance Company of New York. From a judgment reforming and correcting a policy 
of fire insurance and enforcing the policy as reformed against defendant in the 
sum of $8,200, and interest, defendant appeals. 

Affirmed. 


Argued before Finch, P. J., and Merrell, Townley, Glennon, and Untermyer, 


JJ. 

Powers, Kaplan & Berger, of New York City (Abraham Kaplan, of New 
York City, of counsel; David A. Ticktin and Milton Adler, both of New York 
City, on the brief), for appellant. 

Martin Conboy, of New York City (David Asch, of New York City, of 


counsel; Martin Conboy and William J. Butler, both of New York City, on the 
brief), for respondent. 


MERRELL, Justice. 

Plaintiff brought this action upon a policy of fire insurance issued by the 
defendant insuring one Emily M. Roller and legal representatives against loss by 
fire in the sum of $8,200. The policy purported to insure the frame dwelling of 
Emily M. Roller situate in “Town of Summer, County of Westchester, State of 
New York.” As described in the policy, the property intended to be insured was 
a frame dwelling “situate on road leading to Summer Dwelling, Pleasantville off 
Bronx River Parkway, Town Summer, County of Westchester, State of New 
York.” Neither at the time of the issuance of said policy nor at any other time 
did the insured, Mrs. Roller, own any frame building, as described in the policy. 
While the dwelling sought to be insured was, in fact, “off the Bronx River Park- 
way,” the dwelling was situated “on the north side of the road leading from 
Purdy’s Station to Somers, Town of Somers, County of Westchester, State of 
New York.” Therefore, the description in the policy issued by the defendant was 
inaccurate, in that the name “Somers,” in which town the Roller dwelling was 
situated, was spelled “Summer,” and in that the road upon which the house was 
situated was identified in the policy as “leading to Summer Dwelling, Pleasant- 
ville.’ Such description as situates it on the road leading to Summer Dwelling, 
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Pleasantville, was manifestly erroneous and misleading. The appellant insists that, 
under the terms of the policy, the building insured was located at Pleasantville, 
which is in the town of Mount Pleasant and between which township and the 
township of Somers there intervened the township of New Castle. Mrs. Roller’s 
house was destroyed by fire, and it was not discovered until after the complete 
destruction of her property that a mistake in description in the policy had been 
made. In the decision of the trial court, the court found that the description in 
the policy was inserted by mistake, both on the part of Chelsea Bank & Trust 
Company, for whose benefit, as mortgagee, the insurance was taken out, and the 
defendant. For such mutual mistake the court decreed reformation so as to con- 
form the policy to the true description of Mrs. Roller’s dwelling, which was 
situated on the north side of the road leading from Purdy’s Station to Somers, 
town of Somers, county of Westchester, state of New York. 

[1-3] The only issues involved upon this appeal are as to whether the mis- 
description was the result of a mutual mistake, and whether the failure of the 
plaintiff's assignor to discover the error prevents a recovery. I think the decision 
of the trial court is amply Supported by the evidence, and that the words inserted 
in the policy describing the location of the building as “on road leading to Summer 
Dwelling, Pleasantville, off Bronx River Parkway, Town of Summer,” were 
inserted in the policy by a mutual mistake on the part of both the Chelsea Bank 
& Trust Company and the defendant insurance company. There can be no question 
upon the evidence but that both parties intended to effect insurance on a frame 
dwelling owned by Emily M. Roller in the town of Somers, Westchester county, 
N. Y. The representative of the defendant issuing the policy so testified. Both of 
the parties intended that the insurance should be at the rate provided in the 
policy, and which rate is the same without regard to whether the property was 
correctly or incorrectly described as to location in the policy. The only error was 
that in-the policy the word “Somers” was spelled “Summer,” and that the words, 
“leading to Summer Dwelling, Pleasantville,’ were erroneously included. It is 
impossible to conceive that the misdescription could have been other than the result 
of a mutual mistake. Certainly the mortgagee, whose interest in its mortgage was 
to be protected, would not have inserted the wrong description of the property in 
the policy, and no claim is made that any fraud was committed by the defendant 
in misdescribing the property. If such a fraud were, in fact, committed by the 
defendant, that would be sufficient ground for reforming the policy. In the 
erroneous description in the policy it is stated as located in “Town of Summer.” 
There is no such town. The court may take judicial notice of the location of the 
town of Somers, and also of the location of the road leading to Pleasantville 
which is in the town of Mount Pleasant. Lowville & B. R. R. R. Co. v. Elliott, 
115 App. Div. 884, 101 N. Y. S. 328, affirmed 196 N. Y. 545, 89 N. E. 1104; People 
v. Wood, 131 N. Y. 617, 619, 30 N. E. 243. There can be no reasonable contention 
but that both parties to the policy intended to insure Mrs. Roller’s dwelling house 
which was subsequently destroyed by fire. The error contained in the policy 
resulted from an error affecting both parties. The evidence was that Mrs. Roller 
owned but a single piece of property, and that that property was a dwelling 
located in the town of Somers, Westchester county, N. Y. Upon that property the 
Chelsea Bank & Trust Company held a mortgage. It was the only property of 
Mrs. Roller upon which the Chelsea Bank & Trust Company held a mortgage. 
Therefore, in taking out this insurance with the defendant on Mrs. Roller’s dwell- 
ing, the bank could not possibly have intended to insure any other property than 
her dwelling house in the town of Somers. Likewise, the evidence clearly shows 
that the defendant, in issuing its policy, intended to insure the property of Emily 
M. Roller on which the Chelsea Bank & Trust Company held a mortgage. The 
policy stated that the insured was Emily M. Roller, and that the mortgagee was 
Chelsea Bank & Trust Company “as interest may appear.” There can he no doubt 
that both the insurer and the insured believed the policy contained a correct 
description of the property intended to be insured. There is an abundance of 
authority in this state that, under such a situation, where there has been a mutual 
mistake made by the parties to an insurance contract, a court of equity will correct 
the same and reform the contract. A leading case was that of LeGendre v. Scottish 
Union & National Insurance Co., 95 App. Div. 562, 88 N. Y. S. 1012. In that 
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case, which is very similar in principle to the case at bar, Justice Laughlin, writ- 
ing the opinion for this court, said, at page 564 of 95 App. Div., 88 N. Y. S 
1012, 1013: 

“We regard this as a plain case for the reformation of the policy. It is mani- 
fest that the plaintiff intended to insure the property contained in his residence 
He doubtless knew, although even that has not been shown, that his house was 
on the north instead of the south side of the road; and it is evident that the 
erroneous description in the policy locating his house on the south side of the 
road was, at least so far as he is concerned, the result of some inadvertence or 
mistake. The defendant, however, contends that there was no mistake on its part. 
It offered no evidence and, consequently, there is nothing but the facts already 
stated from which inferences on that subject may be drawn. If the defendant 
knew the true location of the plaintiff's house and with such knowledge issued its 
policy intending to describe the location erroneously, it was guilty of a fraud 
which would require the reformation of the contract; but the plaintiff does not 
charge fraud, and it is not ordinarily inferred where the evidence is susceptible of 
an interpretation consistent with innocence. Assuming, therefore, that the defendant 
meant to act in good faith and that it had no knowledge concerning the location 
of the property except that presented in the application, then it also labored under 
a mistake in describing the location of the property. Upon this assumption the 
defendant intended to insure the plaintiff's personal property contained in his 
residence. The policy correctly described the property and describes it as belong- 
ing to the plaintiff and being in his residence; but it erroneously states that the 
residence was on the southerly instead of on the northerly side of the highway. 
In supposing or believing that the plaintiff's residence was on the southerly side 
of the road the defendant was mistaken. 

“Plaintiff intended to procure insurance upon the household property in his 
residence and that is the property the defendant intended to insure, but in reduc- 
ing their agreement to writing the word ‘southerly’ was erroneously inserted 
instead of the word ‘northerly’ as indicating the location of the residence of the 
assured with reference to the highway. The case, therefore, falls within the doc- 
trine of the authorities that where there was no mistake in the agreement but 
merely a mistake in reducing it to writing the contract will be reformed. (Pitcher 
v. Hennessey, 48 N. Y. 415: Maher v. Hibernia Ins. Co., 67 N. Y. 283: Hughes 
v. Mercantile Mutual Ins. Co., 55 N. Y. 265 [14 Am. Rep. 254]; Bush v. Hicks, 
60 N. Y. 298; Arend v. Laing, 79 Hun, 203 [29 N. Y. S. 537]). 


“There is no force in the suggestion that since the plaintiff's agent represented 
to the defendant that the property was on the southerly side of the road it 
cannot be held liable for insurance on any property situated elsewhere. Located 
as this property was, it is evident that it made no difference, so far as the hazard 
is concerned, as to whether the property was on the north or the south side of 
the road. There is no estoppel. It does not appear that the defendant made any 
investigation or that it considered that there was any difference in the hazard 
depending upon which side of the road the property was, and if it did investigate 
it would have discovered the true location of the plaintiff’s residence. Had it done 
so within a reasonable time and had there been any basis for claiming it had been 
misled to its prejudice, it might have rescinded the contract and returned the 
premiums; but having retained the premiums until after the fire it should not be 
heard to say that no property was insured.” 


To the same effect are the decisions of the Court of Appeals in Bush v. 
Hicks, 60 N. Y. 298, Maher y. Hibernia Ins. Co., 67 N. Y. 283, and New ~— 
Ice Co. v. Northwestern Ins. Co., 23 N. Y. 357. See, also, Tomato Products Co., 
Inc. v. Manufacturers’ Liability Ins. Co., 203 App. Div. 678, 197 N. Y. S. 497. 

[4] It is contended by the appellant that the plaintiff’s assignor was guilty of 
negligence in not discovering the mistake sooner. I do not think there is any 
sufficient evidence showing negligence on the part of the Chelsea Bank & Trust 
Company. . Lewitt & Co., Inc. v. Jewelers’ Safety Fund Soc., 249 N. Y. 217, 

223, 164 N 29, 31, the Court of Appeals quoted with approval from the opinion 
of Judge Earl in Albany City Savings Inst. v. Burdick, 87 N. Y. 40, 46, as follows: 
“It has certainly never been announced as the law in this State that the mere 
omission to read or know the contents of a written instrument should bar any 
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relief by way of a reformation of the instrument on account of mistake or fraud.” 

In Hay v. Star Fire Ins. Co., 77 N. Y. 235, 240, 33 Am. Rep. 607, the Court 
of Appeals wrote, as follows: “* * * The negligence of the plaintiff in not 
discovering the change and laches, in not sooner seeking relief, are questions 
which make the propriety of granting relief in a given case, discretionary. The 
court below upon the findings of fact we think properly exercised its discretion 
in this case in granting relief. Policies of fire insurance are rarely examined by 
the insured. The same degree of vigilance and critical examination would not be 
expected or demanded as in the case of some other instruments. * * *” 

[5] It is also contended by the appellant that the last sentence of the sixth 
finding of fact of the court, to the effect that, at the time of making of the said 
agreement, the defendant knew that said building to be insured was situated 
the north side of the road leading from Purdy’s Station to Somers, in the town 
of Somers, county of Westchester, state of New York, was unsupported by the 
evidence. While, in part, this may be true, yet it did appear that the defendant 
knew the building to be insured was in the town of Somers, Westchester county, 
N. Y. In any event such finding by the trial court was immaterial, as no fraud 
on the part of the insurance company is claimed by the plaintiff. Such finding 
could have had no possible effect upon the ultimate decision of the court, which 
was to the effect that there had been a mutual mistake of the parties in describ- 
ing the property to be insured. We think the judgment appealed from was correct, 
and fully justified’ by the evidence. It should be affirmed, with costs to plaintiff- 
respondent against de fendant- appellant. 

- Judgment affirmed, with costs. Order filed. 

Finch, P. J., and Glennon, J., concur. 


LA FRANCE WORKSHOP LAMPSHADE CO., Ine, v. FIRE ASS’N 
OF PHILADELPHIA. 
Superior Court of Pennsylvania. March 3, 1934. 
171 Atlantic Reporter 127. 
1. INSURANCE. 


Where broker is authorized to keep owner’s property insured and to pay pre- 
miums and obtain other insurance, broker is “general insurance agent,” and owner 
is bound by notice of cancellation given to broker. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

2. INSURANCE. 

Where broker had general authority to procure insurance up to certain amount 
for owner and discretion as to the rates and premiums, and amounts of policies 
and entire line of insurance had not been obtained, broker was “general insurance 
agent” to whom notice of cancellation could properly be given. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. INSURANCE. 


General insurance agent who was authorized to insure property for $75,000 who 
had not completed contract by placing total amount of insurance was authorized 
to cancel policy or receive notice of cancellation from insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 229[3], 238[2].) 

4. INSURANCE. 

Where owner relied on judgment of insurance agent in placing and exchanging 
insurance, and authorized him to determine form and amounts of policies and gave 
him essential authority relative to insurance, “general agency” was created, giving 
agent implied authority to cancel policies. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

5. INSURANCE. 

Where insured owner failed to pay premiums on fire policy after express no- 
tice from insurance agent that policies would be canceled on certain day and made 
no protest, inference arose that owner consented to cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 242.) 

6. INSURANCE. 


In action on fire policy, where evidence showed that general insurance agent 
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who had not completed placing of amount of insurance authorized gave express 
notice of intention to cancel policy if premiums were not paid, authority of agent 
to surrender policy for cancellation held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

7. INSURANCE. 

In action on fire policy, whether plaintiff was guilty of fraud and false swear- 
ing as to amount of loss subsequent to fire held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal No. 81, October term, 1933, from judgment of Court of Common Pleas 
No. 2, Philadelphia County, No. 5075, December term, 1931; Horace 
President Judge. 

Assumpsit on a fire insurance policy by the La France Workshop Lampshade 
Company against the Fire Association of Philadelphia. Judgment for plaintiff for 
$2,415.48, and defendant appeals. 

Reversed with a venire. 
Argued before Keller, Cunningham, Baldrige, Stadtfeld, Parker, and James, 


Stern, 


IJ. 

Arthur S. Arnold and Horace Michener Schell, both of Philadelphia, for ap- 
pellant. 

W. Horace Hepburn, Jr., of Philadelphia, for appellee. 

BALDRIGE, Judge 

The plaintiff instituted eight actions in assumpsit against various fire insur- 
ance companies to recover losses from a fire which occurred on February 26, 1931. 
The cases were tried together, and a verdict in each case was rendered for plain- 
tiff. The appeals that followed involve similar facts and principles of law. Our 
disposition of this appeal will control the other cases. 

All the policies covered machinery, equipment, and merchandise in the plain- 
tiff’s factory buildings located at Clifton Heights, Delaware county, Pa. The de- 
fense to the payment of the losses was twofold: (1) That the policies were not in 
force, having been canceled before the fire; (2) fraud and false swearing as to 
the amount of loss subsequent to the fire. The learned court below instructed the 
jury that the policies had not been legally canceled, but were in force and effect 
at the time of the fire; and submitted to the jury three questions: (a) Was the 
plaintiff entitled to recover? (b) If so, what was the actual cash value of the 
goods insured immediately before the fire? (c) What was the amount of dam- 
age done, for which the plaintiff should recover? The jury found that the value 
before the fire was $63,878, and that the plaintiff suffered a loss of $38,000. 

The plaintiff sought to recover under a policy of $5,000, which we are now 
considering, the sum of $3,714.28, with interest from April 26, 1931. The court, by 
agreement of counsel, applied the 90 per cent. coinsurance clause to the finding of 
the jury and fixed the defendant’s liability, in this case, at $2,415.48, for which 
judgment was entered. 

The main question before us is whether Lare & Co., plaintiff's agents, were 
acting within the scope of their authority in surrendering the policies for can- 
cellation. It appears from the testimony of Albert H. Bien, president of the plain- 
tiff company, that William A. Levick had been the plaintiff’s accountant since 1925, 
and that he was also engaged in the insurance brokerage business since 1926 with 
Martin F. Lare, trading under the firm name of Lare & Co.; that about the time 
of Levick’s employment by plaintiff company he obtained some insurance for it, 
and that thereafter, when he examined plaintiff's books from time to time, he and 
Lare would recommend that more insurance be taken. The plaintiff, having con- 
fidence in them, followed their advice. In the witness’ words: “[Levick] kept ask- 
ing me, if you give me all your insurance I will cut your rate down, and I kept 
giving it to him little by little until he got all my insurance.” Bien suggested, in 
the fall of 1930, that the plaintiff company should have $50,000 insurance, but Le- 
vick advised him that more was needed, and he was finally directed to obtain $75,- 
000. He put a binder on for 60 days and told Bien that, if he would follow his 
instructions and make certain changes, he could probably save him 25 per cent. in 
premiums; the alterations suggested were made. Lare & Co. placed the insurance 
in litigation with O’Neill & Sons, “policy-writing agents” of all the defendant com- 
panies. The policies were delivered in November, 1930, by O’Neill & Sons to Lare, 
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who retained possession of them to get a reduction in rates. Bills accompanying 
the policies for premiums were in the name of and charged to Lare & Co., who, in 
turn, charged them to the plaintiff in an open account which contained items for 
premiums on other policies obtained for plaintiff, some of which had remained 
unpaid for about a year. Thus it appears that O’Neill & Sons extended credit to 
Lare & Co., but not to plaintiff. 

Lare testified that he had entire charge of all insurance connected with plain- 
tiff’s business; that it had been his practice to renew the former policies when they 
expired, or, if the companies canceled them, to get new policies, without awaiting 
any instructions or approval from Bien, although he never canceled a policy of the 
insured without its consent, except the policies in suit; that he prepared all the 
forms, determined the amount of insurance, and selected the companies. 

The plaintiff company was indebted to Lare & Co. in the sum of $2,600, which 
included premiums of $1,100 on the policies in suit. Lare testified that he asked the 
plaintiff several times for money and was “put off until a future time”; that he 
notified Bien that, unless he paid the premiums by the 20th of February, 1931, he 
would have to return the policies, as O'Neill & Sons had been demanding payment 
of the premiums; that Bien agreed to send him a check on or before that date; 
but he failed to do so, and on February 21st Lare returned the policies to O’Neill 
& Sons, and they were canceled by the defendants. 

[1-3] Was this cancellation binding on the plaintiff? The answer depends 
mainly upon whether Lare & Co. were general agents. Joyce, in his work on In- 
surance, § 639 (a), defines “General Agency” in the following language: “The au- 
thority conferred upon agents or brokers by insured, or the nature of their em- 
ployment, may be such as to enable them to accept notice of cancellation which 
will bind assured. And such notice may be given to a general agent of the assured. 
Thus, if a broker has been accustomed to act as general agent in regard to mat- 
ters of insurance for another, and is vested with discretionary powers in relation 
thereto, and the company charges the broker with the premium, and the policy re- 
mains in its hands, notice of cancellation to such broker is sufficient; so where a 
broker is authorized to keep the owner’s property insured by taking out policies, 
renewing them, paying premiums thereon for the owner and obtaining other insur- 
ance in lieu of expired or canceled policies and said course of dealing has been 
carried on for some time, the broker is a general agent of the owner in said mat- 
ters and the owner is bound by notice of cancelation given to said broker.” In 26 
C. J. p. 144, § 168, this rule is expressed in the following language: “A general in- 
surance agent or broker authorized by insured to keep his property insured and to 
select the insurer may act for insured in waiving notice of, and consenting to, a 
cancellation.” See, also, Edwards v. Home Ins. Co., 100 Mo. App. 695, 709, 73 S. 
W. 881; Orkin v. Standard Fire Ins. Co., 99 N. J. Law, 114, 116, 122 A. 823; North- 
ern Assurance Co. v. Standard Leather Co. (C. C. A.) 165 F. 602. In Standard 
Leather Co. v. Ins. Co., 224 Pa. 178, 183, 73 A. 216, Judge Shafer, in his opinion, 
which was affirmed by the Supreme Court per curiam, stated that a notice of can- 
cellation might properly be given to one who was a general agent to procure in- 
surance for his principal, with a general authority to procure insurance up to a 
certain amount, and entire discretion as to the company’s rates of premiums and 
amounts of policies, etc., especially if the entire line of insurance has not been ob- 
tained. The learned court below held that this case did not apply, as in the instant 
case all the insurance was procured and the agent’s engagement was completed. 
Bien testified that $75,000 insurance had been procured, but the plaintiff’s state- 
ment averred that $70,000 had been obtained, and the policies offered in evidence 
aggregated only that amount. The placing of the total amount of insurance was 
not, therefore, proven conclusively, and, if the contract was not completed, the 
right to cancel, as well as to receive notice of cancellation from the companies, 
was undoubtedly within the authority conferred upon Lare & Co. See Lavoie v. 
North British & Mercantile Ins. Co. et al., 85 N. H. 550, 161 A. 376, 162 A. 182. 

[4] True, express authority to cancel was not proven, but it was not necessary 
so to do if the principal relied upon the judgment of its agent in placing and ex- 
changing insurance; allowed Lare to determine the forms and amounts of the 
policies; and gave him all other, essential authority relative to the plaintiffs in- 
surance; then a general agency was created and the principal impliedly, if not ex- 
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pressly, granted to its agent all power incident to the purpose of the agency. Lauer 
Brewing Co. v. Schmidt, 24 Pa. Super. Ct. 396. “Implied agency is actual agency, 
and the difference between it and express agency is mainly one of method of proof; 
accordingly, it is immaterial whether or not the third person had knowledge of the 
circumstances relied upon to establish the extent of the authority.” Dobbs, Ex’r, 
v. Zink et ux., 290 Pa. 243, 248, 138 A. 758, 759. See, also, Rossi v. Firemen’s Ins. 
Co., 310 Pa. 242, 165 A. 16. 

[5] Furthermore, it could be legitimately inferred from plaintiff’s failure to 
pay the amount of premiums after receiving express notice, without protest, that 
the policies would be canceled on a certain day, that the plaintiff consented to their 
cancellation. The principal could very easily have objected to the exercise of this 
authority by its agent if it had so desired. “Acquiescence by the principal in con- 
duct of an agent whose previously conferred authorization might reasonably in- 
clude it, indicates that the conduct was authorized; if clearly not included in the 
authorization, acquiescence in it indicates affirmance.” Restatement, Agency, § 43. 
Certainly Lare & Co. were not compelled to keep on incurring liability when the 
insured, after due notice, had failed to discharge its part of the contract. True, 
the testimony of Lare that he gave notice, and that Bien promised to pay, was 
contradicted by the latter. That was an issue of fact, however, for the jury. 

[6] Under the evidence, general authority, in connection with the placing, etc, 
of plaintiff’s insurance, was given to Lare & Co.; the line of insurance it had been 
empowered to place was not completed; and express notice was given by Lare to 
Bien of his intention to cancel policies if premiums were not paid. We are there- 
fore of the opinion that it was for the jury to determine whether plaintiff's bro- 
ker or agent (the name is not material as it is the power given, not the name, that 
controls) had authority to surrender the policies for cancellation. 

[7] It is unnecessary to discuss the second defense that the plaintiff was 
guilty of fraud. and false swearing as to the amount of loss subsequent to the fire, 
as, in our judgment, that was an issue of fact and was fairly and adequately sub- 
mitted to the jury. See Williams et al. v. Southern Mutual Ins. Co., 312 Pa. 114, 
166 A. 582. 

Judgment is reversed with a venire. 

L. D. JENNINGS CO., Inc., et al. v. NORTH RIVER INS. CO. No. 13768. 
Supreme Court of South Carolina. Feb. 7, 1934. 
172 Southeastern Reporter 700. 
2. INSURANCE. 
In insured’s action on award, answer charging partiality and bias of insured’s 
appraiser and umpire in fixing fire loss stated defense as against demurrer. 

Answer alleged that appraiser named by insured accepted as true 
figures submitted by insured as to cost of property, value at time of fire, 
and damage, and not only refused to attempt to verify correctness of 
figures, but also refused to co-operate with appraiser named by insurer in 
determining differences between them so that such differences could be 
submitted to umpire in accordance with agreement for appraisal; it being 
alleged that appraiser for insured arbitrarily called in umpire, and that 
those two acting together fixed award without submission to umpire of 
any differences between appraisers and without any investigation by umpire. 

(For other cases, see Insurance, Dec. Dig. § 574[4].) 

3. INSURANCE. 

Fire policy requiring insured to exhibit remainder of insured property and 
submit to examination must be reasonably interpreted and cannot be used indis- 
criminately against insured. 

(For other cases, see Insurance, Dec. Dig. §§ 54714, 548.) 

4. INSURANCE. 

Insurer, having demanded appraisal, could not invoke, as defense to insured’s 
action on award, insured’s refusal to submit, after award, to examination required 
by fire policy. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Appeal from Common Pleas Circuit Court of Sumter County; Philip H. Stoll, 
Judge. 
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“ 


Action by the L. D. Jennings Company, Incorporated, and another, against 
North River Insurance Company. From an order sustaining a demurrer to 
answer and dismissing the answer, defendant appeals. 

Affirmed in part, and reversed in part. 

Joseph L. Nettles, of Columbia, for appellant. 

L. D. Jennings of Sumter, and L. D. Lide, of Marion, for respondents. 

STABLER, Justice. 

The plaintiffs in this action demurred to the answer of the defendant upon 
the ground that it did not state facts sufficient to constitute a defense, setting out 
with particularity wherein it failed to do so. The matter was heard by his honor, 
Judge Stoll, who sustained the demurrer and dismissed the answer. From his order 
this appeal is taken. 

The undisputed facts, as gathered from the pleadings, are as follows: On’ 
January 21, 1932, the North River Insurance Company insured the L. D. Jennings 
Company, Inc., whom we shall refer to as plaintiff, against all direct loss, not 
exceeding $2,500, through damage by fire tc certain household goods and effects 
named in the policy. In December 1932, the goods were partially destroyed. by 
fire, and in due time the plaintiff gave notice to the defendant of its loss, proofs 
thereof being furnished as required. In response thereto, the insurance company 
sent its adjuster to look into the matter, who, after examining the property and 
questioning the agent of the plaintiff, stated that he saw no chance for an agrece- 
ment as to the amount of loss, and demanded on behalf of the insurer an appraisal 
as provided by the policy. The parties then entered into a written agreement 
appointing appraisers “for the purpose of ascertaining and fixing the sound value 
of the said property and the amount of said loss and damage.” Each party named 
one appraiser, and these two selected an umpire, whose duty it was “to act with 
them in matters of difference only.” The appraisers examined the goods, but 
were unable to agree as to the amount of damage. The umpire and the appraiser 
named by the assured then made an award in writing, fixing the value of the 
property at the time of the fire at $5,189.05, and the damage to the property at 
$3,418.95. The insurer claimed that it was not bound by what had been done and 
refused to pay. This action, based upon the award, was then brought for the col- 
lection of the full amount of the insurance. 


The defendant by its answer admits that it executed and delivered the policy 
of insurance, that the property was damaged by fire, and that an agreement for 
submission to appraisers, upon its demand, was entered into between it and the 
plaintiff, but alleges that “the award as made is invalid and should be set aside 
as of no effect upon the following grounds: 

“(a) The appraisers did not submit their differences to the umpire. 

“(b) The award was not arrived at by the appraisers and umpire making an 
estimate of the actual cash value of the insured property immediately preceding 
the fire, and of the actual cost of repairing and replacing the same with proper 
deduction for depreciation. On the contrary the defendant alleges that the appraiser 
iominated by the assured * * * took and maintained the position that the 
figures of cost, value at time of fire and damage as submitted by the plaintiff 
* * * were the only figures which he would agree were correct. He refused to 


make any inquiry whatsoever as to any of the figures submitted by the plaintiff. 


* * * Further, when the appraiser which had been nominated by the defendant 


refused to accede to the arbitrary position thus taken by the appraiser nominated 
by the plaintiff * * * the appraiser nominated by the defendant requested that 
they attempt to arrive at a decision pertaining to those articles which they might 
agree upon to the end that their differences might be submitted to the umpire. 
This the appraiser appointed by the assured refused to do. And the appraiser 
appointed by the assured thereupon arbitrarily, and in violation of the agreement 
for submission to appraisers, called in the umpire who, without having had any 
differences submitted to him * * * agreed in the position of the appraiser 
nominated by the assured and signed the purported award approving the figures 
submitted by the plaintiff * * * as to cost, value at time of fire and damage 
to the very cent in each particular.” 

The defendant argues that Judge Stoll committed error in holding that the 
foregoing allegations of the answer pertaining to the award do not state facts 
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sufficient to constitute a defense; that while the word “fraud” does not appear in 
the answer, partiality and bias, amounting to a fraud upon the rights of the 
defendant, are properly pleaded. 

This court has held that a mere mistake of judgment on the part of the 
appraisers will not vitiate an award (Cleveland v. Insurance Company, 150 S. ¢, 
289, 148 S. E. 49); but “the award should be disregarded if the appraisers are 
guilty of misconduct, bad faith, or unfairness substantially affecting the result” 
(26 C. J. 426); and “partiality of the appraiser is a good defense against the 
appraisement” (Fass v. Insurance Company, 105 S. C. 364, 89 S. E. 1040, 1044). 
In the Fass Case, where the validity of an award was passed upon, the court 
pointed out that, “though severally mentioned as good grounds for setting aside 
an award, fraud and partiality differ more in degree than in nature.” The court 

‘also observed that arbitrators or appraisers are not agents, representatives, or 
advocates of the party by whom they are selected; that an arbitrator should not 
be influenced “in favor of the side appointing him by reason of the fact that 
he was appointed by that side,” or by any other improper motive or consideration, 
but should exercise a judicial impartiality in the performance of his duties. 

It is observed that the defendant, in the case at bar, alleges that the appraiser 
named by the insured merely accepted as true and correct the figures submitted 
by the plaintiff of the cost of the property insured, its value at the time of the 
fire, and the damage done; that he refused to make any inquiry as to these mat- 
ters, and made no effort to verify the correctness of the figures furnished by the 
assured. It is also alleged that he refused to co-operate with the appraiser named 
by the defendant in an effort to arrive at a decision pertaining to such articles 
which the two appraisers might agree upon, in order that they might then submit 
their differences to the umpire for settlement by him in accordance with the terms 
of the appraisal agreement; but that, pursuing an independent course, he alone 
called in the umpire; and that these two, acting together, fixed the award, without 
any submission to the umpire of any differences between the two appraisers, and 
without any investigation on the part of the umpire whatsoever. 

{1, 2] We think that these allegations, which are taken to be true for the 
purposes of the demurrer, state facts sufficient to constitute a defense, in that 
they charge partiality and bias on the part of the appraiser named by the insured 
and of the umpire in arriving at and fixing the award, which, if true, may have 
substantially affected the result of the appraisal. 


Of course, the defendant may be unable to establish any of these allegations 
by convincing evidence, but we think that it should be given its day in court. It 
may appear on trial that the umpire, and the appraiser appointed by the plaintiff, 
made proper investigations and gave to each of the parties to the appraisal fair 
and impartial consideration. However, these are matters to be determined at that 
time. We think the demurrer should have been overruled as to this defense. 


[3, 4] The defendant also alleges, as an additional defense, that, under a 
provision of the policy requiring the insured to exhibit to any person designated 
by the company all that remains of any property covered by the insurance, and 
to submit to an examination under oath, etc., “it had demanded of the plaintiff 
* * * that it produce its records and submit to the examination required 
* * * but that the plaintiff * * * had refused, and refuses, to grant such 


request”; and that, therefore, this action cannot be maintained or the plaintiffs 
recover. 


The provision quoted and relied on by the defendant was incorporated in the 
policy by the insurer for its own use and benefit and must be given a reasonable 
interpretation, and the company should not be permitted to use it indiscriminately 
against the insured. As we have already indicated, proofs of loss were duly filed, 
giving such information as was required. The defendant then, through an adjuster, 
investigated the matter, but an agreement between the parties could not be reached. 
In its investigation the insurance company could have, if it so desired, required the 
insured to produce its books of accounts, and to be examined under oath, etc., 
for the purpose of determining whether the proofs of loss filed were correct, and 
whether the claim was a just one and should be paid; and that was the proper 
course for the company to have pursued, under this provision, if it concluded, as 
it seems to have done, that the proofs filed were not a true statement of the 
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facts. It chose, however, to demand an appraisal, and having failed to obtain what 
it thought it was entitled to in that proceeding, it now seeks to set up as a 
defense to an action based on the award, the refusal of the insured to submit 
itself, after the award was made, to the examination provided for. This it should 
not be allowed to do. We think Judge Stoll was correct in sustaining the demurrer 
to this alleged defense. 

The order appealed from is reversed as to the first defense, and affirmed as 
to the second, or additional defense. 


Blease, C. J., Carter and Bonham, JJ., and W .C. Cothran, A. A. J., concur. 


WIECZOREK v. ROCHESTER AMERICAN INS. CO. No. 7215. 
Supreme Court of South Dakota. Feb. 1, 1934. 
252 Northwestern Reporter 639. 
1. INSURANCE. 


Where separate crops insured against hail were so situated that risk on each 
crop was distinct from the others, hail insurance policy was divisible, and fact 
that insured did not have sole ownership of one crop did not make policy void 
as to the other crops. 

(For other cases, see Insurance, Dec. Dig. §§ 179, 282[14].) 

2. INSURANCE. 

Insured’s incorrect statement in application for hail insurance that crops had 
not been hailed upon did not avoid policy, providing that policy should be void if 
insured concealed or misrepresented material facts, unless crops had been materially 
damaged by hail. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

Campbell, J., dissenting. 

Appeal from Circuit Court, Davison County; R. C. Bakewell, Judge. 

Action by E. T. Wieczorek against the Rochester American Insurance Com- 
pany. From a judgment for plaintiff and an order overruling a motion for a new 
trial, defendant appeals. 

Affirmed. 

Bailey & Voorhees and M. T. Woods, Jr., all of Sioux Falls, for appellant. 

Fellows, Fellows & Whiting, of Mitchell, for respondent. 

Roserts, Presiding Judge. 


The defendant appeals from the judgment of the circuit court of Davison 
county in favor of the plaintiff in an action on a hail insurance policy issued to 
him by the defendant company and from an order overruling motion for new trial. 


The application, which by the terms cf the policy is made a part thereof, 
refers to crops growing on separate tracts of land. The insured’s interest, acreage, 
kind of crop, legal description, insurance per acre, total amount of insurance, and 
premium with respect to each field are separately stated. The total premium 
included in the policy is the aggregate of the premiums on the separate tracts. 
The policy contains, among other provisions, the following: “This entire policy 
shall be void if the insured has concealed or misrepresented any material fact or 
circumstance concerning this insurance or the subject thereof; or if the interest 
of the insured in the crops covered hereunder be not truly stated herein. * * * 
This entire policy, unless otherwise provided by agreement endorsed hereon or 
added hereto, shall be void if the interest of the insured in the crop or percentage 
of the crop insured hereunder be other than unconditional and sole ownership.” 

There was a waiver by the plaintiff at the time of the trial of any claim 
arising from loss by hail to a twenty-acre field of barley. The plaintiff had a 
two-fifths interest in this field of grain, and, though it was conceded that by a 
breach of warranty as to the title of the crop there could be no recovery tor 
loss or damage to this field, the trial court instructed the jury on the theory that 
the policy was not avoided as to the other fields of grain. 


[1] The contention of the defendant that the entire policy was avoided presents 
the question as to whether the contract of insurance was divisible. If a policy 
stipulates that the insured must have a specified interest in or title to the prop- 
erty insured, the entire policy is void if the contract is not divisible and the 
condition is breached as to a part of the property. On the other hand, if the 
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contract is regarded as divisible, such a breach only avoids the insurance as to the 
separate property to which the breach relates. An examination of the authorities 
indicates a conflict of holdings. 


“There may be said to be three distinct rules on this question, each having 
the support of respectable authority. One rule, which has considerable support, 
is that where the amount of insurance is apportioned to distinct items, but the 
premium paid is gross, the contract is entire. The courts of a number of other 
states have laid down the rule that where the property insured consists of differ- 
ent items which are separately valued or insured for separate amounts, the con- 
tract is divisible, and a breach of warranty or condition as to one item will not 
affect the insurance on the remainder of the property, even though the premium 
be entire. There is still another line of cases which take a middle ground between 
the extreme doctrines above stated, and hold that the question of the severability 
of the contract in such cases depends upon the nature of the risk—i. e., that 
where the property is so situated that the risk on one item cannot be affected 
without affecting the risk of the other items, the policy must be regarded as 
entire; but where the property is so situated that risk on each item is separate 
and distinct from the risk on the other items, so that what affects the risk on 


without affecting the risk of the other items, the policy must be regarded as 
severable.” 14 R. C. L. pp. 940, 941. 


See, also, annotations, 5 A. L. R. 811, 47 A. L. R. 650. 


Where the property is so situated that the risk on each item is separate and 
distinct from the others, clearly the more just and reasonable rule is, in our 
opinion, that the policy should be regarded as divisible. It is clear that a breach 
of warranty of title as to the crop of barley on the twenty-acre field did not 
affect the risk of the insurer upon the other crops. This differs from a situation 
where a building and its contents are covered by a fire insurance policy and the 
risk on the building is greater by reason of want of ownership. If the insured 
would profit by destruction of the building on land which, for instance, he did 
not own, this circumstance which increases the risk as to the house would also 
increase the risk as to its contents. However, as to what might be the effect. if a 
breach of condition or warranty of title with respect to one or more items of 
property insured increased the moral hazard or risk as to other properties covered 
by an insurance policy, we do not determine. See Capps v. National U. F. Ins. 
Co., 318 Ill. 350, 149 N. E. 247; Parsons, Rich & Co. v. Lane, 97 Minn. 98, 106 
N. W. 485, 4 L. R. A. (N. S.) 231, 7 Ann. Cas. 1144; Niagara F. Ins. Co. v. 
Skaggs, 216 Ky. 540, 287 S. W. 971; Phenix Ins. Co. v. Pickel, 119 Ind. 155, 21 
N. E. 546, 12 Am. St. Rep. 393; Goorberg vy. Western Assurance Co., 150 Cal. 
510, 89 P. 130, 10 L. R. A. (N. S.) 876, 119 Am. St. Rep. 246, 11 Ann. Cas. 801. 

The fact that a policy provides that “this entire policy” shall be void under 
certain conditions does not affect the rule that, where the items are separately 
valued or insured for separate amounts, the contract is divisible. 14 R. C. L. 941, 
942; Oatman v. Bankers’ Fire Relief Assoc., 66 Or. 388, 133 P. 1183, 134 P. 1033; 
Hartford Fire Ins. Co. v. Hollis, 64 Fla. 89, 59 So. 785; Donley v. Glens Falls 
Ins. Co., 184 N. Y. 107, 76 N. E. 914, 915, 6 Ann. Cas. 81; Trabue v. Dwelling 
House Ins. Co., 121 Mo. 75, 25 S. W. 848, 23 L. R. A. 719, 42 Am. St. Rep. 523; 
Bills v. Hibernia Ins. Co., 87 Tex. 547, 29 S. W. 1063, 29 L. R. A. 706, 47 Am. 
St. Rep. 121; Miller v. Delaware Ins. Co., 14 Okl. 81, 75 P. 1121, 65 L. R. A. 173, 
2 Ann. Cas. 17. In the case of Donley v. Glens Falls Ins. Co., supra, the court 
said: “In the Knowles Case [66 Hun, 220, 21 N. Y. S. 50], as in the case before 
us, the provision was simply that the entire policy should be void in case of a 
breach, and the recent cases hold that this means the entire policy, so far as it 
relates to the subject of insurance affected by the breach, because a severable 
policy is equivalent to as many policies as there are classes of property separately 
valued. In other words, the breach avoids the entire policy relating to the risk to 
which the warranty applies.” 

[2] In the application for hail insurance, which was made a part of the 
policy, the plaintiff stated that the crops upon which application for insurance was 
made had not been hailed upon previous to the signing of the application. It was 
admitted by the plaintiff that there was hail on June 11th, the day prior to the 
signing of the application. The trial court instructed the jury upon the theory 
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that, although the crops were hailed upon prior to making application, yet, if 
they were not materially damaged thereby, there was not a breach of warranty 
or condition preventing the policy from attaching to the risk. This court in the 
recent case of Rumbolz v. Am. Alliance Ins. Co. (S. D.) 249 N. W. 316, 317, 
passing upon the question here presented, said: “Literally the statement of the 
plaintiff was untrue. But, under the evidence in this case, it cannot be said as a 
matter of law that such statement regarded as an affirmative warranty was 
material. For the purpose of determining the materiality of such warranty, it 
became necessary to determine if the crops were materially damaged, which was - 
an issue of fact for the jury.” 

The application and policy in that case contained the same statement with 
respect to hail previous to the signing of the application and also the provision 
that the entire policy shall be void if the insured has concealed or misrepresented 
any material fact or circumstance. The policy does not declare that a violation 
of a warranty or other provision of the policy shall avoid it. It was only so far 
as they were material to the risk that they were intended to affect the rights of 
the insured to recover on the policy. The plaintiff was entitled to have the jury 
determine whether or not the crops were materially damaged. 

We have given consideration to defendant’s contentions that the court erred 
in the reception of evidence. These contentions are not sustained by the record. 

The judgment and order appealed from are affirmed. 

Polley, Warren, and Rudolph, JJ., concur. 

Campbell, Judge (dissenting). 

Appellant has predicated error herein on the admission over objection of 
certain evidence. These assignments are not discussed in the opinion, but were 
thoroughly discussed by the judges in conference. A majority of the judges find 
no error in the rulings complained of. I believe they were erroneous, and for 
that reason dissent. 





J. M. RADFORD GROCERY CO. v. ESTELLINE STATE BANK. No. 4092. 
Court of Civil Appeals of Texas. Amarillo. Nov. 22, 1933. 
Rehearing Denied Jan. 15, 1934. 
66 Southwestern Reporter (2d) 1110. 
2. INSURANCE. 

Written instrument appointing creditor debtor’s agent to collect insurance and 
distribute proceeds among creditors held valid without consideration. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

3. INSURANCE. 

Where creditor, appointed as insured’s agent to collect fire insurance and dis- 
tribute proceeds among creditors, agreed to pay stipulated amount of proceeds to 
insured, creditor could not appropriate such amount to payment of other indebt- 
edness of insured. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Appeal from Hall County Court; A. C. Hoffman, Judge. 

Suit by the Estelline State Bank against the J. M. Radford Grocery Company. 


Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

W. E. Lessing, of Abilene, for appellant. 

Hamilton, Fitzgerald & Grundy, of Memphis, for appellee. 

Hau, Chief Justice. 

The appellee bank sued the appellant grocery company, alleging, in substance, 
that on or about April 19, 1931, J. L, McCollum was engaged in the mercantile 
business in the city of Estelline. That his stock of merchandise and fixtures were 
insured against loss or damage by fire, and that on said date a fire occurred and 
the loss was adjusted by the several insurance companies for the total sum of 
$6,862.82. That at the time of the loss McCollum was indebted to the appellant 
grocery company and divers other creditors in different sums. That after the 
loss McCollum and his creditors, including the appellant, agreed that, upon the 
adjustment of the loss and the payment of the proceeds, McCollum was to receive 
the sum of $500 in cash and the balance should be prorated amongst his creditors. 
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That, for convenience in collecting the money due from the insurance companies, 
it was agreed between McCollum and his said creditors that McCollum should 
execute a power of attorney to the Radford Grocery Company authorizing said 
company to collect the full amount of insurance due McCollum, but that, regard- 
less of the amount collected, the appellant was to pay in cash out of said money 
the sum of $500 to McCollum and prorate the balance among his creditors. That, 
in consideration of the promises of the appellant to pay McCollum the sum of $500 
cash from the proceeds of said insurance policies, McCollum, by a written instru- 
ment dated November 19, 1931, constituted and appointed said grocery company 
his agent and attorney in fact to collect said money from said insurance companies. 
That, acting under such authority, the grocery company did, in fact, collect the 
total sum of $6,862.82, and thereby became bound and liable to pay the said Mc- 
Collum the sum of $500 in cash. That the appellee bank had knowledge of the 
promise of appellant to pay McCollum said $500, and, relying upon said promise, 
loaned and advanced to McCollum the sum of $500, and, to secure the payment of 
such sum, the said McCollum executed and delivered to the plaintiff an assignment 
of said sum of $500, which assignment provided that it was given to secure the 
Estelline State Bank for money advanced by said bank. That the money so ad- 
vanced by the appellee bank to McCollum and secured by said assignment has nev- 
er been repaid. It is further alleged that McCollum was insolvent, that the ap- 
pellant grocery company had due notice of the assignment of the fund. 

The appellant grocery company answered by general demurrer, several special 
exceptions, and a general denial. 

The case was submitted to a jury upon one special issue, as follows: “Do you 
find from a preponderance of the evidence that the defendant, through its agent 
Harkrider or its attorney Lessing, or both of them, on or about Nov. 12, 1931, 
agreed to pay to J. L. McCollum the sum of $500.00 in cash for his personal use 
out of the proceeds of the insurance policies to be collected by it?” The jury an- 
swered this issue in the affirmative. 

Judgement was then rendered in favor of the bank against the grocery company 
for $500. 

[1, 2] By the first proposition the appellant insists that, because the bank sued 
as assignee of McCollum, the burden was upon it to prove, not only the promise 
to pay made by the grocery company, but that a sufficient consideration passed 
from McCollum to the Radford Grocery Company to support such promise to 
pay, and, because there was no proof showing a consideration for such promise, 
the court should have instructed a verdict. 

This proposition is without merit. The appellee offered in evidence a written 
instrument executed by McCollum and the bank which recites in part that, for 
a valuable consideration to them paid, and for the further consideration of the 
payment to McCollum and the bank of the amount of money to be derived from 
the insurance policies described therein, “heretofore agreed to be paid to said 
Estelline State Bank for distribution among the creditors of the said McCollum, 
have this day and by these presents do sell, transfer, set over, assign and convey 
to the J. M. Radford Grocery Company * * * all our right, title and interest in 
and to three certain policies of insurance and any and all amounts due or to be- 
come due thereunder by reason of a loss sustained on or about the 19th day of 
April, A. D. 1931, said policies being described as follows * * * to have and to 
hold the above described policies of insurance, together with all and singular the 
rights thereunder and all amounts due or to become due thereunder and we hereby 
make, appoint and constitute the said J. M. Radford Grocery Company our true 
and lawful attorney in fact to act for us and in our stead, jointly and separately 
in the adjustment of the loss, collection of money, the endorsement of vouchers jn 
the name of us or either of us, which endorsement shall have all the force and 
effect as if done in our own proper persons and upon the collection of the amounts 
due thereunder to return said policies for cancellation and to do any and all things 
in the premises hereof which we or either of us might do and we hereby ratify 
and confirm any and all acts which may be done by said J. M. Radford Grocery 
Company as our agent in the premises.” 

This instrument, when construed in, the light of other testimony, evidences the 
fact that the relation of principal and agent existed between McCollum and the 
bank on one hand and the Radford Grocery Company upon the other. It recites a 
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consideration and shows a consideration. Moreover, every written instrument of 
that nature imports a consideration. 10 Tex. Jur. 117, 118, § 68. Since the effect 
of the instrument is to create the relationship of principal and agent, a consider- 
ation is not necessary. 

As said in 1 Restatement of the Law of Agency, 53, § 16: “The relationship of 
principal and agent can be created, although neither party receives consideration.” 
2C. J. 419, § 1; Id, 433, § 27; 21 R. C. L. 819, § 5; Walthour v. Pratt, 173 Ark. 
617, 292 S. W. 1017. 

What is here said also disposes of the second proposition. 

[3] By the third proposition the appellant contends that McCollum was charged 
with the burden of proving that the debt assigned was due him at the time of the 
assignment, and, the evidence having established that the money claimed to be 
due by McCollum to the grocery company had been credited on his debt to the 
company prior to the assignment, the court erred in refusing to submit to the jury 
such issue when his failure to do so was timely called to his attention. 

This proposition is without merit. The record plainly shows, and the jury 
found, that the grocery company, through its agent or attorney, agreed*to pay Mc- 
Collum the sum of $500 in cash for his personal use out of the proceeds of the 
insurance policies thereafter to be collected by the grocery company. Having 
promised to collect the policies and pay McCollum $500 in cash for his personal 
use, clearly the grocery company had no right, after having collected the proceeds 
of the policies, to appropriate any part of the $500 to the payment of indebtedness 
due it from McCollum, and, if the court had submitted to the jury any such issue, 
it would have been immaterial. No error is shown by this proposition. 

{[4| The fourth proposition is: “That plaintiff Estelline State Bank, having 
alleged in its petition that the assignment to it by McCollum of the $500.00 alleged 
to be due him from the Radford Grocery Company was for the purpose of secur- 
ing a loan made by said Estelline State Bank to J. L. McCollum and the evidence 
having disclosed that the debt dtie by McCollum to the Estelline State Bank was 
evidenced by a note executed by McCollum, the Court erred in permitting the wit- 
ness R. C. Wiley to testify as to the contents of such note over the timely objection 
of the defendant Radford Grocery Company.” 

A sufficient reply to this contention is that Wiley did not testify as to the con- 
tents of the note. The question and answer upon which this proposition is based 
is as follows: 

“QO. Now then, Mr. Wiley, did you loan Mr. McCollum any money at the time 
he executed the assignment to you? A. Yes. 

“QO. How much? A. Well, $500 was the amount that I was to advance him and 
he was attempting to get this matter adjusted and he had his insurance premiums 
to pay and other expenses and I took that as collateral for the money advanced.” 

This does not violate the best evidence rule. The objection made is as follows: 
“We object to the oral testimony. The note would be the best evidence as to the 
transaction.” There was no effort to prove the details of the transaction. The 
only evidence desired was as to the amount of McCollum’s indebtedness to the 
bank. Wiley, the cashier, could testify as to the amount independently of the note. 
Moreover, this fact was proven by other testimony admitted without objection. 
McCollum testified that he borrowed $500 from the bank and put up an assign- 
ment of the $500 coming to him from the grocery company as security therefor. 
The fact was further shown by the written assignment from McCollum to the 
Estelline State Bank which was introduced without objection. 

We find no reversible error, and the judgment is affirmed. 


CRANFILL-REYNOLDS CO. et al. v. SECURITY INS. CO. No. 1484—6204. 
Commission of Appeals of Texas, Section Bl. Jan. 24, 1934. 
67 Southwestern: Reporter (2d) 258. 
2. INSURANCE. 

If, by mistake or fraud of insurer’s agent without insured’s knowledge agree- 
ment was misstated in fire policy, insured could raise issue and offer evidence in 
support thereof, notwithstanding policy was accepted without noticing mistake. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 
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3. INSURANCE. 

Where fire policy was not to be valid unless countersigned by insurer's 
authorized agent at designated town and policy was so countersigned by alleged 
agent located at such town, insurer could not contend that because policy was 
written at insurer’s office, alleged agent was only broker with consequent limita- 
tion of broker’s rights and liabilities. 

(For other cases, see Insurance, Dec. Dig. § 88.) 


Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 

Action by Edgar Davis against the Security Insurance Company, wherein 
the Cranfill-Reynolds Company intervened, and moved to be substituted as plain- 
tiff. A judgment for the intervener was reversed and a judgment rendered for 
the defendant by the Court of Civil Appeals [45 S.W.(2d) 376], and the inter- 
vener and others bring error. 

Judgment of the Court of Civil Appeals reversed, and judgment of the trial 
court modified, and, as so modified, affirmed. 

Butts & Wright, of Cisco, for plaintiffs in error. 

Thompson, Knight, Baker & Harris, of Dallas, for defendant in error. 

Ryan, Judge. 

Edgar Davis instituted this suit in the district court of Eastland county 
against the Security Insurance Company to have reformed an insurance policy 
and recover the amount thereof, as a result of the insured property having been 
destroyed by fire. Thereafter, the Cranfill-Reynolds Company filed its plea of 
intervention and motion to be substituted as plaintiff in said cause, alleging that, 
since the loss had been sustained, it had acquired all the interest of the original 
plaintiff in and to the property and to his claim and cause of action against the 
insurance company, and is the beneficial owner thereof. 

There was judgment for the intervener in the trial court (a jury having been 
waived) which was reversed and rendered for the insurance company by a major- 
ity of the Court of Civil Appeals, the Chief Justice dissenting. 45 S.W.(2d) 376. 

The undisputed facts are that on March 24, 1928, the company issued to 
Edgar Davis a policy covering damage to or destruction by fire of one Fort 
Worth model D spudder, including drilling tools consisting of machinery (except- 
ing engines and boilers) cables, belting, and tools of every description, owned 
solely by the assured and used in the drilling and cleaning out of oil wells, “known, 
numbered and located as follows: Newton No. 1, Newton Lease, Brown County, 
Texas.” The premium paid was $150, and the policy expired one year after its 
issuance. N. F. Payne was the agent at Cisco, through whom the policy was 
obtained. In June, 1928, E. P. Crawford purchased and took over the Payne insur- 
ance agency, with the assurance that the business of Davis and of Cranfill- 
Reynolds (handled by a Mr. Treavitt, representing both concerns) would be con- 
tinued with him and policies rewritten as they expired. 

The machine was used for the drilling of shallow wells, and remained at 
each well for from eight to fourteen days or longer, when it would be moved to 
another, and so on. Davis was then working for Cranfill-Reynolds as a contracting 
well driller. 

Crawford, the insurance agent, testified that it was the custom of his office 
to renew, at expiration, all policies unless instructed to the contrary. On the 
expiration of the above policy, he, on March 24, 1929, issued a new policy 
(involved in this litigation) for one year, which was a copy of the old policy and 
described the insured property the same as before, and as “located as follows: 
Newton No. 1, Newton Lease, Brown County, Texas.” Premium amounting to 
$150 was paid by Mr. Treavitt, who handled all that character of business for 
Davis, and the policy was received by him. 

When the policy, dated March 24, 1929, was issued, the spudder was on the 
Diller lease in Shackelford county, and not on the Newton No. 1 in Brown county. 
The property was burned on November 2, 1929, while on the “Bull lease” in 
Brown county, about 1,800 to 1,900 feet from the Newton No. 1 lease. These two 
leases were separated by Jim Ned creek, which ran between them. 

The company contends that, because the policy described the property at a 
specific location only and the loss occurred at a different place, the loss is not 
covered under the policy, and no recovery thereunder can be had; also that 
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interest should not begin to run on the claim until sixty days following the mak- 
ing of proof of loss to the company instead of from January 1, 1930. The latter 
contention is concurred in by plaintiff in error, who confesses error to such part 
of the judgment below and admits that interest should be computed only from 
April 28, 1930, and the judgment modified accordingly. 

The trial court found as a fact that it was the mutual intention of the insurer 
and insured that said property should be insured during the entire year commenc- 
ing on March 24, 1929, and terminating on March 24, 1930, while said property 
was located on the Diller lease in Shackelford county and on such other leases 
and at such other wells as it would be located on and at during such time, and 
by mutual mistake of insurer and insured the policy provided that the property 
was insured only for the period. of time that it was at Newton No. 1 in Brown 
county, Tex. 

The trial court also found as a fact that Davis sustained a loss of $1,705 by 
reason of the insured property being injured and damaged by fire, that, after 
said loss was incurred and the cause of action accrued to Davis, he, for a valuable 
consideration, assigned his claim to Cranfill-Reynolds Company, and concluded 
as a matter of law that the plaintiff in said suit is entitled to have the policy 
reformed so as to speak the intent of the parties as above stated and that the 
intervener, Cranfill-Reynolds Company, is entitled to recover from the insurance 
company three-fourths of said sum of $1,705 (the policy contained a three-fourths 
recovery clause), with legal interest from January 1, 1930. 

The Court of Civil Appeals was of opinion that the evidence was sufficient 
to raise an issue of fact as to the transfer of interest by Davis to Cranfill-Reynolds 
Company, and the time thereof, and therefore the finding of the trial court on 
that point is conclusive, but, on the other point, the Court of Civil Appeals was 
of opinion that there was no evidence to show the mutual assent of the insurer 
and insured to insure the property in question during the life of the policy, 
regardless of its location, although that court suggests, without so deciding, that, 
if it was known to both parties at the time the 1929 policy issued that the spudder 
was located on¢the Diller lease instead of on the Newton lease, as stated in the 
policy, the certain fact of an intent to insure the property would necessarily imply 
a promise to insure it in its then location and the necessary mutual assent thereto, 
and therefore our inquiry is narrowed to a consideration of whether there was 
any evidence of probatiye effect to show the expression of a mutual assent to a 
promise on the part of the insurer to insure the property while located on any 
lease or at any well it would be located on or at, during the year beginning 
March 24, 1929, and ending March 24, 1930. If we so find, then the finding of the 
trial court on the subject must be affirmed. 

In this connection, it is proper to consider the acts of the parties as well as 
what they intended and whether the instrument as written correctly sets forth 
the agreement as actually understood and relied on by them. 

[1] We have reached the conclusion that there was adduced evidence of 
probative force supporting the judgment of the trial court, and that the Court of 
Civil Appeals erred in holding otherwise. 

If the company’s contention be correct, then the policy of 1929 was void from 
the beginning, and the insured obtained nothing from the payment of the premium 
which the company retanied, although he trusted the agent to take care of his 
insurance, because at that time the insured property was not on the Newton 
lease and had not been so situated for many months, in spite of the fact, admitted 
by the company’s representative who had charge of this particular insurance, that 
he knew. this drilling machine was kept at one well only during the time that it was 
being drilled under ordinary circumstances, for about two or three weeks; that 
she knew of no policy having ever been canceled because of the change of loca- 
tion of the property; that the hazard is the same on one well as on another; 
and such machines are ordinarily used on property where the hazard is the same 
in all instances. She further admitted it was not her intention to insure the rig 
only until the well where the rig was then located was finished, but it was her 
purpose to insure it for one year. She testified further that she did not know 
where the machine was when the new policy was issued, but she knows that in 
reason the rig did not stay on the Newton No. 1 well for the full period of one 
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year, and no one told her where the rig was when the policy was renewed on 
March 24, 1929; she simply copied the old policy. 

Mr. Crawford, whose agency arranged and handled this particular policy, 
testified that he has a general knowledge of what a model D spudder is and of 
the location of the Newton lease in Brown county; that a spudder is moved from 
one well to another; when one is completed another is started. He testified further 
that, when he took over the agency in June, 1928, he knew there was a policy in 
force issued to Mr. Davis covering this machine which remained in force until 
March 24, 1929; he did not know at that time where this particular machine was, 
but he does know that spudder machines are used exclusively for the boring of 
shallow wells and are not used on deep wells, and that, as soon as a shallow 
well is completed, the spudder drilling machine is moved and does not remain at 
the drilled well for the production oi oOo: or gas 

Mr. Crawford testified further that it would not require over twenty to thirty 
days to complete such a well, also that he knew Davis was drilling by contract, 
continuously, for Cranfill-Reynolds, and this particular machine was being used 
by him in the drilling of, those various wells. He knew that the machine would 
not remain indefinitely at any one location; the premium of $150 was very high 
for the time the machine would stay at any one location. He knew also that all 
the property described in the policy, which was to the extent of $3,000, would not 
be used or put at the Newton No. 1 well. 

Significant of what he understood the actual contract between the parties to 
be is his testimony that it was his intention to insure Mr. Davis for the period 
of one year, and that he did not understand that the insurance should terminate 
when Newton No. 1 well was completed, and it is not customary to insure prop- 
erty, such as trucks, automobiles, street graders, etc., moved from place to place 
to serve their purpose, at the particular place of its location when the policy is 
issued and only at that place. 

Mr. Treavitt, who handled that character of business for Mr. Davis (Davis 
devoting his time to field work entirely), testified that he agreed with Crawford 
that the latter would continue to handle such insurance business previously handled 
by Payne, his predecessor, in the agency, and, when the policy of 1929 was issued, 
he received it, paid the premium for Mr. Davis, and “relied on the agency to take 
care of them”; the understanding being that Mr. Davis was being insured against 
loss on the machine for a period of one year regardless of where the machine 
was located, and he would not have paid the premium of $150 had he known the 
spudder would be insured only during the time it was located at the Newton well. 
He never notified the agency of any location, but left the matter of insurance 
with it and paid the bill for premium when sent to him. 

Mr. Davis testified that the machine was not located at the Newton No. 1 
well longer than from twelve to fifteen days: the well was drilled in about eleven 
days. He would not have paid $150 for insurance on the machine for the time it 
was on only one of the wells. It was his intention and belief that he was acquir- 
ing insurance on his machines for one year, wheresoever they might be located. 


[2] If the understanding was as contended by the insured, then the policy as 
writen was not in conformity thereto, and, if by the mistake or fraud of the 
company’s agent, without the insured’s knowledge, the agreement was misstated 
in the policy, the insured was entitled to raise the issue and offer evidence in 
support thereof, being a case in which one contract was agreed on and another 
expressed in writing. The fact that the policy was accepted without noticing the 
mistake would not preclude correcting the mistake. A®tna Ins. Co. v. Brannon, 99 
Tex. 397, 89 S. W. 1057, 1060, 2 L. R. A. (N. S.) 548, 13 Ann. Cas. 1020; Kelley 
v. Ward, 94 Tex. 295, 60 S. W. 311, 313. 


In Kelley y. Ward, the court, quoting the New York Court of Appeals 
(Albany City Sav. Inst. v. Burdick, 87 N. Y. 40), said: “It is the general rule 
that where a written instrument fails to conform to the agreement between the 
parties in consequence of the mutual mistake of the parties, however induced, or 
the mistake of one party and fraud of the other, a court will reform the instru- 
ment so as to make it conform to the actual agreement between the parties.” 


In AXtna Ins. Co. v. Brannon, the court in discussing the inquiry, “Would 
plaintiff be entiled to recover without the necessity of having the contract reformed 
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as to description?” etc., said: “Since he could not recover upon the policy as 
written, it was necessary for him to allege and prove the facts as to the contract 
really made and as to the mistake in reducing it to writing; but, if he did so, 
the remedy to which he would be entitled would be a direct judgment in accord- 
ance with the true contract thus shown, for the recovery of the money, just as 
if there had been first a reformation of the policy.” The court further said: “It 
is true that the cases often speak of the necessity of reforming the instruments 
in order to escape their legal effect as written; but in using such language the 
courts are considering the rights of the parties, and not the form of judgment 
to be given in cases where the right to a reformation is shown. Of course, an 
action solely for the reformation of a written contract might still be maintained, 
especially when that is the only relief needed by the plaintiff, as would have been 
the case here had the plaintiff sought to correct the policy before the loss 
occurred. But, since the property has been destroyed, the substantial question is 
whether or not plaintiff is entitled to recover the insurance money, and that he 
may do by pleading and proving any state of facts which entitles him to it, 
either at law or equity.” 

The controversy in the present case is not over the construction to be given 
to a policy as written, all parties standing on it, as happened in U. S. Fire Ins. 
Co. v. Rothwell (Tex. Com. App.) 60 S.W.(2d) 759, British American Assurance 
Co. v. Miller, 91 Tex. 414, 44 S. W. 60, 39 L. R. A. 545, 66 Am. St. Rep. 901, 
and kindred cases, but the terms of the contract itself, and these can be shown 
where the essential facts are present, and even after a loss has occurred. 24 
Tex. Jur. 744; 32°C. J. 1140. 

[3] Defendant in error suggests in its brief that Crawford was no more 
than a broker with the consequent limitation of a broker’s rights and liabilities, 
because the policy was written at the company’s Dallas office, and cites Hartford 
Fire Insurance Co. y. Walker, 94 Tex. 473, 61 S. W. 711, in support. A sufficient 
answer is that, while the policy was written in the Dallas office, this was at the 
request of Crawford, whose Cisco agency represented the company, and the policy 
contains the express condition that the policy “shall not be valid unless counter- 
signed by the duly authorized agent of the company, at Cisco, Texas,” and was 
actually so countersigned by Crawford as the company’s agent, on March 24, 
1929, at Cisco, Tex. 

In Hartford Fire Insurance Co. v. Walker, supra, one Blanton represented 
the company at Gainesville, Tex., with authority to receive and forward applica- 
tions for insurance upon gin property and forward them to D. E. Grove, at 
Dallas, Tex., who alone had the power to issue a policy upon that class of prop- 
erty, and a written application was required to be signed by the applicant for 
insurance, which contained the special provision and stipulation that only the 
general agent of the company had authority to act for the company in any man- 
ner as to such insurance, and this was repeated in large red letters upon the face 
of the policy itself, which made the application a part thereof. Clearly the cita- 
tion is not pertinent here. 

We recommend that the judgment of the Court of Civil Appeals be reversed; 
that the judgment of the trial court be modified to the extent of carrying interest 
only from April 30, 1930, and, as so modified, be affirmed. 

Cureton, Chief Justice. 

The judgment of the Court of Civil Appeals is reversed, and that of the 
district court reformed, and, as reformed, affirmed, as recommended by the Com- 
mission of appeals. 


NATIONAL BEN FRANKLIN FIRE INS. CO. OF PITTSBURGH, PA., 
v. THE PRAETORIANS. No. 2932. 
Court of Civil Appeals of Texas. El Paso. Jan. 4, 1934. 
Rehearing Denied Jan. 25, 1934. 
67 Southwestern Reporter (2d) 333. 


INSURANCE. 

Where fire insurer, denying liability to owner, paid fire loss to holder of trust 
deed lien, and holder later had property sold under trust deed and bid in property 
tor sum which, together with amount received from insurer, was insufficient to 
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satisfy the debt, insurer, notwithstanding subrogation clause in policy, held not en- 
titled to foreclosure or to interest in the property (Rev. St. 1925, art. 4931). 
Policy provided that on payment to mortgagee or trustee of any sum 
for loss or damage, if insurer should claim that as to mortgagor or owner 
no liability existed, insurer should, to extent of such payment, be sub- 
rogated to mortgagee’s or trustee’s right of recovery and claim upon the 
collateral to the mortgage debt, but without impairing mortgagee’s or 
trustee’s right to sue, or that insurer might pay the mortgage debt and 
require assignment thereof and of the mortgage, and policy further pro- 
vided that as to interest therein of payee, as mortgagee or trustee only, 
policy should not be invalidated by any act or neglect of mortgagor 
owner of the property. 
(For other cases, see Insurance, Dec. Dig. § 606[2].) 
Error from District Court, Dallas County; W. M. Taylor, Judge. 
Suit by the National Ben Franklin Fire Insurance Company of Pittsburgh, 


Pennsylvania, against The Praetorians. Judgment for defendant, and plaintiff 
brings error. 


Affirmed. 

R. W. Mayo and Smithdeal, Shook, Spence & Bowyer, all of Dallas, for 
plaintiff in error. 

J. W. Randall and T. W. Davidson, both of Dallas, for defendant in error. 

Prtpurey, Chief Justice. 

This suit was disposed of upon an agreed case, but we shall not here state the 
case as agreed. The following statement, we think, will suffice: 

Defendant in error loaned B. E. Houghton in the neighborhood of $48,000, 
for which he executed notes payable to defendant in error and to secure which he 
executed a first lien on certain property. 

Houghton, then in compliance with his contract with The Praetorians, insured 
the property with plaintiff in error, the interest of The Praetorians being insured 
to the extent of $30,000. 

The policy contained the following clause: “On payment to such mortgagee (or 
trustee) of any sum for loss or damage hereunder, if this Company shall claim 
that as to the mortgagor or owner, no liability existed, it shall, to the extent of 
such payment, subrogated to the Mortgagee’s (or trustee’s) right of recovery and 
claim upon the collateral to the mortgage debt, but without impairing the mortga- 
gee’s (or trustee’s) right to sue, or it may pay the mortgage debt and require an 
assignment thereof and of the mortgage.’ 

The property was later damaged by fire to the extent of $15,500. Plaintiff in 
error denied liability to Houghton and paid defendant in error the $15,500. Later 
defendant in error had the property sold under the deed of trust and bid the 
property in for $30,000. This sum, together with the amount received from plain- 


tiff in error, was insufficient to satisfy the debt due defendant in error by Hough- 
ton. 


or 


Plaintiff in error filed this suit contending that under the above-quoted mort- 
gage form it was subrogated to the rights of defendant in error under the mort- 
gage and entitled to a foreclosure against the property in satisfaction of the 
amount paid by it to defendant in error by virtue of the mortgage clause; that 
in the pine it was entitled to have the property now sold as under foreclosure 
and to have the proceeds prorated in the proportion that $16,094.16 bears to $48,- 
197.11; or, in the further alternative, that it have a decree establishing that it has 
an interest of 16094.16/48197.11 in the property itself. 

Defendant in error took the position, in answer to the claim of plaintiff in 
error, that plaintiff in error was not entitled to enforce the provisions of the sub- 
rogation clause in the mortgage form against Houghton to the detriment of de- 
fendant in error, nor until defendant in error had collected the entire amount of 
its debt. 

The trial court in construing the clause in question concluded as follows: “Kt 
is the opinion of the court that such clause, in the light of the agreed statement 
of facts, does not entitle the plaintiff to be subrogated, or in any manner substi- 


tuted for The Prztorians, in the absence of a showing that The Pretorians’ debt 
has been satisfied.” 
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From a judgment that plaintiff in error take nothing this writ of error has 
been perfected. 

Article 4931, Revised Statutes, reads: “The interest of a mortgagee or trustee 
under any fire insurance contract hereafter issued covering any property situated 
in this State shall not be invalidated by any act of neglect of the mortgagor or 
owner of said described property or the happening of any condition beyond his 
control, and any sitpulation in any contract in conflict herewith shall be null and 
void.” 

The policy here in question contained the following provision: “This policy as 
to the interest therein of the said payee, as mortgagee (or trustee) only, shall not 
be invalidated by any act or neglect of the mortgagor or owner of the within 
described property. * * *” 

Defendant in error takes the position that to give to the subrogation clause 
the construction contended for by plaintiff in error would circumvent and evade 
the intent and purpose of the mortgage clause of the policy as well as the statute 
above quoted. 

With this contention we must agree. The Supreme Court, in Camden Fire 
Insurance Ass'n v. Harold E. Clayton & Co., 117 Tex. 414, 6 S.W.(2d) 1029, 1030, 
in discussing the effect of mortgage clauses in fire insurance policies, said: “The 
effect of this clause, when attached to a policy, is to make a new and independent 
contract between the mortgagee and the insurer, and to effect a separate insurance 
on the mortgagee’s interest.” 

As to the right of subrogation as between the insurer and the mortgagee, we 
find the following statements by authors of insurance law: 

Couch, in volume 8, § 2006b, pp. 6623 to 6678, says: “A great many policies of 
insurance upon property contain the socalled union or standard mortgage clause, 
whereby the loss is made payable to the mortgagee as his interest may appear, 
and it is provided that, as between the insurer and the mortgagor or owner, the 
insurer, upon payment of a loss to the mortgagee, and if it shall claim that no 
liability exists as to the mortgagor, shall be subrogated to the mortgagee’s right 
of recovery and claim against the mortgagor. * * * But it also is held that even 
where the mortgage clause entitled the insurer to be subrogated to the rights of 
the mortgagee against the mortgagor, on payment of the loss, the insurer cannot 
demand a surrender of the mortgage until it has tendered the mortgagee the full 
amount of the debt. And the insurer is not entitled to subrogation, where the 
policy was avoided as to the mortgagor, and a loss was paid to the mortgagee, 
unless the whole amount of the mortgage debt was paid with the proceeds of the 
policy, a part payment being insufficient to invoke the insurer’s right of subroga- 
tion. * * * It also is held that, where the policy provides for subrogation upon 
payment to the mortgagee, an agreement by the mortgagee, at the time of receiv- 
ing payment, to assign to the insurer an equal portion of the mortgage debt, is 
without consideration.” 

Again in section 2006c, he says: “Primarily, and in the absence of an agree- 
ment therefor, an insurer which has paid a loss to a mortgagee is not entitled 
to be subrogated to the mortgage debt while any part of it remains unpaid; in 
other words, the insurer is not entitled to subrogation if any part of the debt is 
unpaid, unless it tenders to the mortgagee the balance due.” 

In Cooley’s Briefs on Insurance, vol. 7, p. 6725, it is said: “The insurer is not 
entitled to be subrogated to the insured mortgagee’s security, unless it pays him the 
whole of the mortgage debt. * * * The payment of only a portion of the debt to 
an insured mortgagee does not entitle the insurer to subrogation to a porportionate 
amount of the security. The right of the mortgagee to fully collect the debt must 
take precedence of the right of subrogation, leaving in the insurer only a right to 
any surplus realized on the securities beyond the debt as reduced by the payment 
of the insurances.” 

In section 3565 of Joyce on Insurance, p. 5909, we find the rule stated thus: 
“An insurer who has paid a loss to a mortgagee is not entitled to be subrogated 
to the mortgage debt while any part of it remains unpaid. In other words, the 
insurer is not entitled to subrogation, if any part of the debt is unpaid, unless he 
tenders to the mortgagee the balance due.” 

Plaintiff in error has quoted extensively from the opinion of Judge Leddy in 
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British American Assur. Co. v. Mid-Continent Life Ins. Co. (Tex. Com. App.) 
37 S.W.(2d) 742, 745, and while there are some expressions in that opinion which, 
taken alone, might tend to support the contention of plaintiff in error, yet we find 
in the judgment the following recital: “In favor of the Mid-Continent Life Insur- 
ance Company against the British American Assurance Company of Toronto, 
Canada, for the sum of $4,000, with interest thereon at the rate of 6 per cent. per 
annum from October 18, 1927; that the Mid-Continent Life Insurance Company 
take nothing as against the Continental Insurance Company of New York, and 
said company recover its costs in all courts; that a lien be decreed to exist in favor 
of the British American Assurance Company of Toronto, Canada, against the 
property belonging to A. A. Maupin, covered by the mortgage held by the Mid- 
Continent Life Insurance Company, to secure the payment of the sum herein 
awarded, against said company, and that said lien be foreclosed against A. A. Mau- 
pin, and said property ordered sold as under execution, such sale being subject 
to the lien held by the Mid-Continent Life Insurance Company for any indebtedness 
remaining under its mortgage after the application of the amount herein awarded.” 
The court in that case was construing the identical clause here under considera- 
tion and, we think, by rendering the above judgment, clearly recognized the princi- 
ple applied by the trial court in the disposition of this case. 
The judgment of the trial court is in all things affirmed. 


BRITISH GENERAL INS. CO., LIMITED, OF LONDON, ENGLAND, 
v. BOONE. No. 2906. 
Court of Civil Appeals of Texas. El Paso. Jan. 4, 1934. 
Rehearing Denied Jan. 25, 1934. 
67 Southwestern Reporter (2d) 353. 





1. INSURANCE. ; ; : 

Iron-safe clause in fire policy does not imply warranty by assured that safe 
is fireproof under all circumstances. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

2. INSURANCE. , : 

Whether insured’s safe was fireproof within iron-safe clause of fire policy 
held fact issue. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3 INSURANCE. 

Fire policy iron-safe clause providing that safe be kept securely “locked” 
required merely that safe door be securely closed so as to preserve fireproof 
quality of safe, regardless whether combination lock was set. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

4. INSURANCE. 

In suit on fire policy containing iron-safe clause evidence showed failure to 
keep books, clearly presenting complete record of business transacted, precluding 
recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Dallas County; W. M. Taylor, Judge. 

Suit by J. T. Boone against the British General Insurance Company, Limited, 
of London, England. From an adverse judgment, defendant appeals. 

Reversed and rendered. 

Nat L. Hardy and |. M. West, both of San Antonio, and George Sergeant. 
of Dallas, for appellant. ‘ 

J. L. MeNees and McNees & Roberts, all of Dallas, for appellee. 

Hiccins, Justice. 

Appellant issued a fire insurance policy in favor of J. T. and Louis Boone 
covering a stock of merchandise situate in Mt. Selman, Cherokee county, Tex. 
During the life of the policy a fire occurred, at night, destroying the property 
except a small salvage. Plaintiff’s books were, destroyed by the fire. They 
were in a safe in the building, which safe proved not to be fireproof. The 
Boones brought this suit to recover upon the policy. 

From an adverse judgment upon special issue findings, the defendant appeals. 
Various questions are presented by appellant, but upon the view we have 
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of the case the judgment must be reversed and here rendered. We will there- 
fore pass only upon those questions which arise out of the issues of fact. We 
pass upon all such issues to the end that it may not be necessary for the Supreme 
Court to remand the case to this court for further consideration in the event 
the Supreme Court should disagree with our ruling of reversal and rendition. 

It is urged in behalf of appellant the evidence shows as a matter of law 
violation of the iron-safe and record warranty clause in these particulars, 
viz.: (1) Failure to keep the books and inventories in a fireproof safe at night; 
(2) failure to keep the safe securely locked; (3) failure to keep such a set of 
books as would clearly and plainly present a complete record of the business 
transacted including all purchases and sales. 

The testimony of appellee shows the safe in question was of iron, about 3% 
feet high and about 2 feet wide. The walls and door were about 6 inches thick. 
The safe had pigeonholes in it, and at the bottom a space of 10 by 14 inches. 
It had a combination lock, but the combination would not work and was not 
used. By turning a knob, however, the door was secured so it would stay 
closed. Boone did not know the make of the safe, but thought it was a Mosler. 
He got it from his uncle who formerly ran the business. 

{1] Iron is an incombustile material, and from the somewhat meager descrip- 
tion given of the safe in question it would seem that it might be regarded as a 
fireproof safe within the meaning of the policy. The iron-safe clause does not 
imply a warranty on the part of the assured that the safe is in fact fire-proof 
under all circumstances. Underwriters’, etc., v. Palmer & Co., 32 Tex. Civ. App. 
447, 74 S. W. 603; Knoxville F. I. Co. v. Hird, 4 Tex. Civ. App. 82, 23 S. W. 
393; Chimene v. Baker, 32 Tex. Civ. App. 520, 75 S. W. 330. 

[2] The question as to the proper meaning of the term “fireproof safe,” 
within the meaning of a fire insurance policy, is discussed in the first two cited 
cases. These cases and Chimene v. Baker, supra, support the view that the testi- 
mony presents an issue of fact as to the fireproof quality of the safe in question, 
within the meaning of the policy. 

[3] As to the provision that the safe should be kept securely locked at night, 
this does not necessarily mean that the combination lock should be set. A lock 
which would keep the door closed during a fire so as to preserve the fireproof 
quality of the safe should be regarded as sufficient. The sole purpose of such 
provision, in a fire policy, is to preserve that quality dur’ne a fire. and, if it is 
sufficient for that purpose, it meets the requirement as to secure locking. The 
evidence shows that by turning the knob the closed door was held in place, and 
the safe was found closed after the fire. This phase of the evidence shows no 
breach of the iron-safe clause. 

[4] As to the third point made, the evidence shows Boone kept a book in 
which he entered the lump sum cost of all purchases made by him. He took 
invoices of all purchases. The invoices were loosely slipped in this book and 
kept. He had a ledger in which he kept a record of credit sales. Most of his 
sales were for cash. In another book called the cash book he entered the lump 
sum totals of each day’s cash sales. At the end of each day’s business he 
checked the cash register, and the totals entered were those shown by the cash 
register. 

J. T. Boone testified his brother. helped him all the time, and upon different 
occasions he would get other help; that whatever cigarettes and tobacco his 
brother needed he took out of the stock; that this was not run through the cash 
register as a cash sale, and no record was kept of it, and his brother took such 
sums of money as he needed from the cash register; on occasions, when trade 
was heavy, he (J. T. Boone) would get either Mr. Burton or Mr. Carlton to 
help them, and he would pay them in cash or merchandise or either one of them. 
If he paid in cash, it would come out of the cash register and in merchandise 
it would come out of the stock, and would not be listed as a cash sale, and 
the records kept by him would not show how much it was, and he testified he 
had no idea about how much he spent for extra help; that he (J. T. Boone) 
took cash from the cash register as he needed it, and that he would get tobacco 
and other items he needed from the stock of goods in the store which did not 
appear as a cash sale, or in the books kept by him. He also took shirts from 
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the store and other clothes from time to time, of which no record was kept. 
Boone also testified he paid part of his rent in merchandise, of which no record 
was kept. ‘ 

He further testified he had a gasoline pump outside the store and sold 
gasoline to the public. The cash received from gasoline sales was not kept 
separate from the merchandise sales; it “was all run together.” The gasoline 
was not covered by the policy. 

Waiving all other questions as to the sufficiency of the record reflected by 
the books, it is apparent there was no way whatever of accurately determining 
from such record how much was withdrawn from the stock of merchandise as 
represented by the cash taken from the cash’ register by the Boones for their 
personal use and that taken and paid out for clerk hire; nothing to show the 
amount of merchandise they withdrew for their own use; nothing to show the 
amount of the gasoline sales. In our opinion, the facts testified to by J. T. 
Boone (who alone testified upon this phase of the case) show that from the 
books kept by him it would be impossible to determine how much merchandise 
had been removed prior to the fire, and therefore shows a failure to substantially 
comply with the record warranty clause. Commonwealth, etc., v. Lawrence Groc. 
Co. (Tex. Civ. App.) 244 S. W. 200. 

We therefore sustain the third point presented, reverse the judgment, and 
here render the same in appellant’s favor. . 

Reversed and rendered. 


HOME INS. CO. OF NEW YORK v. ROBERTS et al. No. 1411. 
Court of Civil Appeals of Texas. Waco. Dec. 14, 1933. 
Rehearing Denied Feb. 1, 1934. 
67 Southwestern Reporter (2d) 369. 


INSURANCE. 

Where, after deal for exchange of real estate was closed, but before house 
was delivered to plaintiff pursuant thereto, such property was destroyed by fire, 
plaintiff could recover insurance under policy issued to former owner, where 


insurer’s recording agent was advised of negotiations. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from District Court, Johnson County; O. B. McPherson, Judge. 
Action by F. W. Roberts and others against the Home Insurance Company 

of New York and others. From an adverse judgment, named defendant appeals. 
Affirmed. 


R. G. Storey and H. B. Sanders, all of Dallas, for appellant. 

Walker & Baker and Irwin T. Ward, all of Cleburne, for appellees. 

STANFORD, Justice. 
_ This is a suit brought by appellee F. W. Roberts against appellant the 
Home Insurance Company of New York, Tom E. Grant and wife, Sallie Grant, 
and Miss Agnes Roberts, growing out of the execution of a fire insurance 
policy in the amount of $1,500 written by appellant in favor of the appellee Tom 
i. Grant. The record shows that Roberts owned a 50-acre farm near Cleburne 
and that Tom E. Grant and wife owned a house and lot in Cleburne, Tex.; that 
said parties agreed on an exchange of said property. It was further agreed 
between the parties that Tom E. Grant and wife should have the privilege of 
occupying the property in Cleburne for thirty days after the trade was made; 
that about the time that the proposed trade was to be closed, the matter of the 
transfer of insurance was taken up, and that the recording agent, Roy L. Doak, 
advised the parties in making said exchange. That soon after said trade was 
closed and before the house was delivered to Roberts, the property situated 
in Cleburne for which F. W. Roberts traded burned, and said property was a 
total loss; that due notice was given, and that plaintiff failed to pay the amount 
of the policy to the plaintiff F. W. Roberts, but did pay the insurance on house- 
hold goods. It was a combination policy, $1,500 on the house owned by Roberts 
but in possession by Grant, and household goods owned by Grant. 

Appellees filed a trial amendment alleging that Roy L. Doak, the recording 
agent of appellant, was advised of the negotiations for the transfer of the 
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property and did not raise any objection to such transfer, and that thereby the 
requirements of the policy as to notice, indorsements, etc., were waived. 

There was no controversy between the said F. W. Roberts and Tom E. 
Grant. The insured Grant made a demand for the loss on the household goods, 
and same was settled and a release taken from him for the loss claimed by him 
as to a small amount of furniture and household goods. Appellant refused to 
pay the $1,500, the agreed value of the house situated in Cleburne, so this suit 
was brought by F. W. Roberts against the insurance company to collect same. 

“Farm Department, License No. 377, Agent No. — Notice of appointment of 
recording agent, Roy L. Doak, (Agents or agency name) Address: Cleburne, 
‘‘exas. Persons comprising agency, Roy L. Doak. 

“State of Texas 
“Board of Insurance Commissioners: 

“The Home Insurance Co., N. Y. hereby certifies that the above named 
person or persons is-are bona fide residents of the State of Texas, and is-are 
qualified to act as Recording Agent, and is-are not disqualified under the laws 
of the State of Texas to act as Recording Agent for this or any other insurance 
company licensed in said State, is a reliable individual of good character and 
reputation and is hereby appointed agent for the transaction of its authorized 
business of insurance in Texas under its said permit until such authority 1s 
revoked or otherwise terminated. 

“The Home Insurance Co., N. Y., by 
D. D. McLary. 
“W. W. Tarver, Chairman Board of 


Insurance Commissioners. 
“Date: Dec. 18, 1931 


“Approved Feb. 9; 1932.” 

The concluding lines of the above instrument No. 377 expressly confer upon 
Roy L. Doak the powers of a general agent in transacting insurance business 
for the appellant. 

: Opinion. 

Under its first assignment, appellant contends “the court erred in failing 
and’ refusing to instruct a verdict in favor of the defendant.” 

Under its assignment of error No. 2, appellant contends “the court erred in 
admitting evidence from the State Department of Insurance showing the appoint- 
ment of Roy L. Doak as recording agent, without limiting same to the actual 
powers conferred upon Roy L. Doak by this defendant.” 

_ Under its assignment of error No. 3, appellant contends “the court erred 
in permitting testimony as to the introduction of such certificate for the purpose 
ot showing the extent of the authoirity of Roy L. Doak.” 

These propositions will be discussed together. It is thought that each of 
these assignments should be overruled, because under the clear and express 
language of license No. 377, above, Roy L. Doak was clothed with complete 
authority as recording agent to transact any of appellant’s insurance business; 
that is, he had the authority to transact all insurance business for appellant the 
same as any other general agent would have done. It will be observed further 
that each of these contentions of appellant challenges the authority of Roy L. 
Doak in the very face of the written authority as shown by the license No. 377, 
referred to above, and no one denies the written authority of Doak as recording 
agent. Appellant contends iurther that it was error on the part of the court in 
refusing to limit the authority of Roy L. Doak, but does not suggest how or in 
what manner it desires the authority of said Doak to be limited. Evidently what 
appellant desired was to have Doak not limited but enlarged in his testimony to 
parol evidence, when the written evidence contained in license No. 377 sets forth 
fully and clearly the written authority of said Doak. In addition to the written 
evidence indicated above, there are many circumstances corroborating and tending 
to show that Doak did have all the authority of a general agent and same was in 
writting and clearly expressed. 

Under article 5062a, Doak was required to obtain the license before his 
appointment as recording agent could be approved by the board of insurance 
commissioners. The appointment introduced in evidence was an original docu- 
ment executed by appellant and approved by W. A. Tarver, chairman. It was 
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called a certified copy, but this was corrected later and is referred to in the 
record as the “certificate,” the “pink card,” and “Doak’s appointment.” It is 
entitled “notice of appointment of recording agent.” Appellant appointed Doak 
as its recording agent at Cleburne for its farm department December 18, 1931, 
for the transaction of its authorized business of insurance in Texas, to continue 
until revoked or otherwise terminated. This appointment was in full force and 
effect at the time of the trade between Roberts and Grant, the transfer of the 
policy consented to by Doak, and. was still in effect at the time of the trial of 
this case. Appellant made no effort to show that the appointment of Decem- 
ber 18, 1931, had been revoked or modified. The authority conferred upon Roy 
L. Doak in No. 377 does not appear to have been canceled or revoked, and same 
appears to be in full force and effect. The above three contentions of appellant 
are hereby in all things overruled. 

After the issuance of the policy sued on, the appellant appointed the said Roy 
L.. Doak as its local recording agent and stipulated in the appointment that the 
said Roy L. Doak was authorized to represent it in transactions of its authorized 
business in Texas until such authority is revoked or terminated. The authorized 
business of the appellant in Texas included the issuance of policies, collection 
of premiums, acceptance of notice of transfer of beneficial interest in the policy, 
and the waiver of written indorsements on the policy of such transfers. The 
authority of such agents is found in said article 5062a, Vernon’s Ann. Civ. St. 
being Acts of 1931, 42d Leg., c. 96. Section 2 of said article defines “local record- 
ing agents” as follows: “By the term Local Recording Agent is meant a person 
or firm engaged in soliciting and writing insurance, being authorized by an 
Insurance Company or Insurance Carrier to solicit business and to write, sign, 
execute and deliver policies of insurance and to bind companies on insurance 
risks, and who maintain an office and a record of such business and the trans- 
actions which are involved, who collects premiums on such business and other- 
wise performs the customary duties of a Local Recording Agent representing an 
Insurance Carrier in its relation with the public.” By reference to license No. 
377 and also article 5062a, Vernon’s Ann. Civ. St., being Acts 1931, 42d Leg., c. 96, 
and section 2 thereof, it will be observed that said license and the section of our 
statute, above referred to, deal with the same matter, and both show the liability 
of the insurance company by virtue of said provisions. 

It will be observed that the above section of our- statute, being a definition 
of a recording agent, is written into, and became a part of, the laws of this state, 
article 5062a, § 2, and the definition of a recording agent became a part of said 
statute, and evidently conferred upon Roy L. Doak, the recording agent, the 
authority to do any and all things necessary to be done by any general insurance 
agent. We think there is no doubt but that under this statute and by virtue 
of the provisions of the license No. 377, Roy L. Doak was clothed with authority 
to do anything that any other general agent could do, and that he had the 
authority to, and did in fact, do all that was necessary to be done by any general 
agent. The contention made by appellees is here in all things approved. 

The record shows that Roy lL. Doak testified as follows: “I told Mr. Smyth, 
as I said awhile ago, I ask him, ‘Mr. Smyth, when your deal is completed, or 
when the trade is finally wound up, let me know in order that I may transter 
the insurance to Mr. Roberts.” Doak further testified he told Grant it was 
hest to leave the policy as it was on the furniture and that it could be transferred 
to Roberts without making any change. On this point the record shows: 

“QO. Then later on you saw Mr. Grant? A. Yes, sir. 

“Q. Before the fire? A. Yes, sir. 

“Q. What did he tell you?) A. Well, Mr. Grant asked me something about 
the furniture item under his policy. 

“Q. Yes? A. And I told him, I says, ‘Well, Mr. Grant, we will leave that 
policy just as it is and we will transfer the policy as it is to Mr. Roberts and you 
take out a new policy covering your insurance.’ : 

“Q. You suggested that the policy remain just like it was until Mr. Roberts 
got out there? <A. That is right. 

“Q. Then you saw Mr. Roberts before the fire? A. That is right. 

“Q. You told him you wanted to go on carrying that insurance for him? 
A. Yes, sir, that is right. 
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“Q. And that was after you had been informed they were on a trade? 
A. Yes, sir.” 

Roberts and Grant contracted on March 28, 1932, and closed the trade April 
4th. Grant in the contract agreed to transfer the insurance on the house to 
Roberts and reserved the right to remain in possession of the property for 
thirty days. Doak testified he learned of the trade in the first conversation with 
Smyth, the broker, when the latter asked him to figure the return premium, and 
that he then told Smyth to let him (Doak) know when the trade was closed so 
he could transfer the insurance. Doak then talked to Roberts and Grant about 
the insurance and told Grant it was best to leave the policy as it was on the 
turniture and that it could be transferred to Roberts without making any change, 
and that if he (Doak) had been requested he would have made the change on 
his office ledger so as to show the change of ownership of the property. The 
evidence shows that both Roberts and Grant, from the time of the conversation 
between Smyth and Doak over the telephone April 4th, acted on the statements 
made by Doak that they would both be protected by the insurance, Roberts on 
the house and Grant on the furniture, and that the policy would stand as it was 
and be considered as transferred so far as the house was concerned from Grant 
to Roberts. While the acts of Doak are sufficient to constitute an estoppel, this 
was not necessary. Waiver of the requirements of the policy was all that was 
essential. Equitable Life Ins. Soc. v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 
625; Wagner & Chabot v. Ins. Co., 92 Tex. 555, 50 S. W. 569. The testimony of 
Doak established waiver beyond any question under the rule stated in British 
America Assur. Co. v. Francisco, 58 Tex. Civ. App. 75, 123 S. W. 1144, and other 
cases cited. The contentions of appellees herein are approved. 

The record shows, we think, very clearly that Roberts and Grant having 
entered into an agreement to exchange their property, and not being familiar 
with such matters themselves, properly referred the matter to Roy L. Doak, who 
was an experienced man in such matters. Mr. Doak readily agreed to and did 
advise the parties to let the question of insurance remain as it was for thirty 
days, the time Grant was to continue in possession, and at the expiration of said 
thirty days the insurance would be transferred; that is, placing the insurance 
on the house and lot in the name of Roberts and the insurance on the household 
goods in the name of said Grant. This arrangement was advised by Roy L. 
Doak and was acted upon and carried out at his suggestion. We think it was 
legal and proper under the circumstances for the matter to be carried as it was. 
It occurs to us that neither side could have been injured by letting the matter 
stand, as suggested, until the expiration of the thirty days, and then have the 
transfers made as desired. We think no reversible error is shown by the record. 

The judgment of the trial court is hereby in all things affirmed. 

Gallagher, Chief Justice, and Alexander, Justice (concurring). 

We have very carefully examined each of the assignments of error presented 
herein by the appellant and have reached the conclusion that no reversible error 
is presented. While we do not concur in each of the findings of fact made in 
the course of the opinion by Associate Justice Stanford, nor in all of the con- 
clusions of law therein expressed, we do concur in an affirmance of the judgment 
of the trial court. 


HANOVER FIRE INS. CO. v. NASH et al. No. 2913. 
Court of Civil Appeals of Texas. El Paso. Jan. 4, 1934. 
Rehearing Denied Jan. 25, 1934. 
67 Southwestern Reporter (2d) 452. 
1. INSURANCE. 

When insurer at time policy is issued knows of facts which would invalidate 
contract at inception if insisted on, such knowledge is waiver thereof and insurer 
cannot set up such facts to avoid contract. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

2. INSURANCE. 

In action on fire policy, evidence established that person who solicited insur- 

ance was agent of insurer, and hence his knowledge was imputed to insurer. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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3. INSURANCE. ; 

In action on fire policy, that agent of insurer knew, prior to issuance of 
policy, that insured owned only interest in remainder in property insured, estopped 
insurer to assert defense that insured did not have sole and unconditional 
ownership. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

5. INSURANCE. os 

Stipulation in fire policy that insured was sole and unconditional owner did 
not purport that insured had indefeasible title. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

6. INSURANCE. 

In action on fire policy, whether insured concealed fact that occupant of 
insured house had evil associates visit him there and had wild parties in house 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

7. INSURANCE. 

Concealment of material facts by insured must be fraudulent or intentional to 
avoid policy, in absence of inquiries. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

11. INSURANCE. 

Proof of loss under fire policy insuring real property need not be made when 
loss is total, since claim for such loss becomes liquidated. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

12. INSURANCE. ai 

Where fire policy provided that loss was payable 60 days after furnishing 
proof of loss, and insurer did not deny liability for loss, interest should be 
allowed to insured from 60 days after total loss of insured house, since such 
total loss makes proof of loss unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Error from District Court, Dallas County; W. M. Taylor, Judge. 

Suit by Mrs. Hattie Nash and husband against the Hanover Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Corrected and affirmed. 

E. G. Senter, of Dallas, for plaintiff in error. 

John Zumwalt and Sullivan & Wilson, all of Dallas, for defendants in error. 

Hiccins, Justice. 


For a recited consideration of $1 and love and affection, J. E. South con- 
veyed to Mrs. Hattie Nash, by general warranty deed, certain land in Dallas 
county, reserving to the grantor a life estate. Mrs. Nash and her husband, 
J. A. Nash, moved upon the land, occupying with South a house upon the same. 
Discord soon arose between South and the Nashes and the latter removed from 
the premises leaving South in possession. Thereafter the Hanover Fire Insur- 
ance Company issued to Mrs. Nash a policy insuring the house against fire. 
The policy is referred to as a farm policy and was issued by Floyd West & Co., 
general agents of the company, for Texas. The policy was issued upon a written 
application bearing the signature of Mrs. Nash. She was solicited to take out 
the insurance by one A. W. Landers, whom the jury found to be the agent of 
the insurance company and authorized by the general agents to solicit such 
insurance for said company. Mrs. Nash’s signature to the application for the 
insurance was affixed by Landers by her authority. The house was destroyed 
by fire and this suit was brought by Mrs. Nash and husband to recover upon the 
policy. Upon special issue findings, judgment in her favor was rendered. 

The policy contains the usual stipulations avoiding the same if the insured 
has concealed or misrepresented, in writing or otherwise, any material fact or 
circumstance concerning the insurance or the subject thereof ; or if the interest 
of the assured be not truly stated therein; or if the interest of the insured in 
the property be other than unconditional and sole ownership; or if the subject 
of insurance be a building on ground not owned by the insured in fee simple. 
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In behalf of the plaintiff in error it is urged a peremptory charge in its 
favor should have been given because of misrepresentations by Mrs. Nash in 
her application concerning her interest and breach of the stipulations concerning 
sole and unconditional ownership, etc. 

[1-3] When an insurer, at the time of the issuance of a policy, knows of 
existing facts which, if insisted upon, would invalidate the contract from its 
inception, such knowledge constitutes a waiver of the right of avoidance because 
of such facts, and an estoppel arises which precludes the insurer from setting 
up such facts in avoidance of the contract. Many authorities to this effect could 
be cited. Some of them are noted in St. Paul, etc., Ins. Co. v. Kitchen (Tex. 
Com. App.) 271 S. W. 893, where such principle was applied. The evidence shows 
that the agent Landers, prior to the issuance of the policy, was delivered the 
deed from South under which Mrs. Nash acquired only an interest in remainder; 
that he inspected the same, told Mrs. Nash it was all right and she could insure 
the property. He knew the Nashes had moved away and that South was in 
possession. He also had a conversation with South prior to sending in the 
application which put him upon notice of the rights of South in the property. 
The jury found that prior to the execution of the application for the insurance 
Mrs. Nash delivered to Landers her deed from South, and South also advised 
Landers that he claimed an interest in the property. 

The knowledge of ‘these facts, if imputable to plaintiff in error, operates as a 
waiver of those representations and stipulations relating to the interest of Mrs. 
Nash and estops appellant from insisting upon an avoidance of the contract 
because Mrs. Nash had only an estate in remainder after the termination of the 
life estate of South. St. Paul, etc., Ins. Co. v. Kitchen (Tex. Com. App.) 271 
S. W. 893; Southern Underwriters v. Jones (Tex. Civ. App.) 13 S.W.(2d) 435; 
American, etc., Ins. Co. v. Bailey (Tex. Civ. App.) 3 S.W.(2d) 539; Springfield, 
etc., Ins. Co. v. Brown (Tex. Civ. App.) 13 S.W.(2d) 916; Sun Life Ins. Co. v. 
Phillips (Tex. Civ. App.) 70 S. W. 603. 

The evidence shows, and the jury, found, that Landers was authorized by the 
general agents to solicit such insurance. The evidence also shows he inspected 
and appraised the house; the policy was sent to him for delivery. He collected 
part of the premium in cash; accepted notes for the balance; sent the cash and 
notes to the general agents after deducting his commission. In fact, Landers, 
according his his testimony, seems to have had all of the authority ordinarily 
possessed by local fire insurance agents except authority to sign the policies and 
issue same without previous submission to the general agents for approval. 

The authorities in this state, and the great weight of authority in other 
jurisdictions, support the view that knowledge of such an insurance agent is 
imputable to his principal. Volume 5, and supplemental vol. 8, Cooley on Ins. p. 
4049, in both volumes; Southern Mut. Fire Ins. Co. v. Mazoch Bros. (Tex. Civ. 
App.) 291 S. W. 257; Southern Underwriters v. Jones (Tex. Civ. App.) 13 
S.W.(2d) 435; Southern Travelers’ Ass’n v. Boyd (Tex. Civ. App.) 1 S.W.(2d) 
446; Id. (Tex. Com. App.) 12 S.W.(2d) 183; Law v. Texas, etc., Ins. Co. (Tex. 
Com. App.) 12 S.W.(2d) 539; Id. (Tex. Com. App.) 16 S.W.(2d) 277; Lee v. 
Mutual, etc., Ass’n (Tex. Civ. App.) 47 S.W.(2d) 402. 


We, therefore, hold plaintiff in error is estopped to avoid the contract because 
Mrs. Nash had only an estate in remainder in the house and the land upon 
which it is situate. 

[4, 5] In this connection plaintiff in error also attacks the title of Mrs. 
Nash to the estate in remainder upon this ground: That as a part of the con- 
sideration for the deed from South to Mrs. Nash it was collaterally agreed that 
she and her husband would move upon the place, support and care for South the 
rest of his life. It is asserted Mrs. Nash and husband breached this agreement, 
whereby her title failed. 

We need not inquire as to the effect, if any, of such alleged breach upon 
Mrs. Nash's title. Certaintly it did not operate, ipso facto, to avoid the same 
and divest her title. If it be conceded that South could have successfully main- 
tained an action to cancel and rescind his conveyance, nevertheless, until this 
was done Mrs. Nash held title to the estate in remainder. Her title was so 
completely vested in her that she could not be divested of it except in some 
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manner prescribed by law. The stipulations in the policy relating to ownership 
“do not import that insured can show an indefeasible title, free from defects and 
good against all persons, or even a valid legal title at all, and an outstanding 
naked legal title, or defects in the title or title deeds of insured, if he claims 
under a deed or other evidence of title purporting to invest him with an estate 
in fee simple, do not constitute a breach or avoid the insurance where the policy 
is conditioned on any of these statements.” Miller yv. Alliance Ins. Co. (C. C.) 
7. F. 649, 650; Hough v. City Fire Ins. Co., 29 Conn. 20, 76 Am. Dec. 581; East 
Texas Fire Ins. Co. v. Crawford (Tex. Sup.) 16 S. W. 1068, 1069. 

The authorities cited support the view that the alleged breach of the collateral 
agreement of Mr. and Mrs. Nash does not present any ground for avoidance 
of the contract upon the theory that the stipulations concerning Mrs. Nash’s 
interest and ownership were not as stated in the policy. We so hold. 

[6] Another contention is that there was a concealment by Mrs. Nash of 
material facts affecting the risk, in that South was holding “wild parties” in the 
house and had evil associates visiting him there. Mrs. Nash’s testimony shows 
she informed Landers concerning these matters, and this raises an issue of fact 
which would preclude a peremptory charge in plaintiff in error’s favor. 

[7, 8] The court submitted a number of questions relating to this phase of 
the defense. These questions were not answered. The court in its judgment 
found that in view of the evidence the questions should not have been submitted 
and the failure of the jury to answer the same therefore immaterial. We sustain 
this view and overrule those assignments complaining of the failure to answer 
such questions. The rule with reference to concealment in the absence of inquiry 
is stated in 3 Couch on Insurance, § 776, at page 2517, as follows: “This is in 
keeping with the many authorities which support the rule that the concealment 
must, in the absence of inquiries, be not only material, but fraudulent, or the 
fact must have been intentionally withheld, it being held, even under English law, 
that if no inquiries are made, and no fraud or design to conceal enters into the 
concealment, the contract is not avoided. In other words, concealment implies 
that something of importance has been knowingly withheld.” See, also, 26 C. J. 
§ 192, p. 156. : 

There were no inquiries made concerning these matters, and the evidence 
raises no issue of a fraudulent or intentional withholding of information 
concerning the matters inquired about in such questions. The questions should 
not have been submitted. 

[9] Error is assigned to the refusal to permit South to intervene in the suit. 
This presents no error. South was not a party to the contract sued upon and 
had no interest in the proceeds of the policy. His petition in intervention states 
no cause of action, and if it did the refusal to permit his intervention is a 
matter of no concern to plaintiff in error. 


[10] A number of assignments complain of ruling upon evidence. None of 
them show any reversible error. Some of the evidence admitted was irrelevant 


and immaterial, but it was offered in rebuttal of irrelevant issues injected by 
plaintiff in error. 


All assignments and propositions have been considered, and no material error 
is shown except an excessive allowance of interest, a matter raised for the first 
time in a supplementary brief. 

{11, 12] The policy provides that proof of loss should be furnished in 91 
days after the fire and the loss should not become payable until 60 days thereafter. 
The fire ocurred November 2, 1930, resulting in a total loss. The plaintiff's 
allege proof of loss was made in due time. 

Plaintiff in error asserts there is no evidence to show when the proof of loss 


was furnished. This statement is not challenged by appellee. Interest was allowed 
from the date of the fire. 


In the recent case of American Centra! Ins. Co. v. Terry 26 S.W.(2d) 162, 
164, Justice Sharp, of the Commission of Appeals, said: “The rule is well settled 
in this state that when the loss is total, it is a liquidated demand, and proof of 
loss is not necessary. Suit can be maintained on the policy as on any other 
liquidated demand, if the property on which the policy was issued was real 
property, and that it had been totally destroyed. Queen Ins. Co. v. Jefferson Ice 
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Co., 64 Tex. 582.” The Supreme Court expressly approved the holdings of the 
Commisison on the questions discussed in its opinion. 

This ruling seems not to be in harmony with Delaware, etc., Ins. Co. v. 
Brock, 109 Tex. 425, 211 S. W. 779, and Fire Ass’n, etc., v. Strayhorn (Tex. 
Com. App.) 211 S. W. 447. 

But American Central Ins. Co. v. Terry, supra, is the latest expression of the 
view of the Supreme Court with reference to the necessity of proof of loss in 
the case of a house totally destroyed by fire, and we feel impelled to follow 
this last expression of the Supreme Court, as the Amarillo Court did in Security 
Ins. Co. v. Vines (Tex. Civ. App.) 48 S.W.(2d) 1017. 

The record does not disclose when plaintiff in error denied liability (see 
Delaware, etc., Ins. Co. v. Brock, supra), and no proof of loss being necessary, 
interest should run from the sixtieth day after the loss. East Texas, etc., Ins. Co. 
y. Brown, 82 Tex. 638, 18 S. W. 713, and Delaware, etc., Ins. Co. v. Brock, supra. 

The judgment will be corrected in this respect and affirmed. 

[13] The amount involved by such correction is small. It should have been 
called to the attention of the trial court in the motion for new trial. If this had 
been done, the correction would doubtless have been made in that court. The 
costs of the appeal will therefore be taxed against plaintiff in error. 

Corrected and affirmed. 
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ACCIDENT 


LANDRESS v. PHGENIX MUT. LIFE INS. CO. et al. No. 295. 
Argued Feb. 5, 1934. Decided March 5, 1934. 
54 Supreme Court Reporter 46]. 
1. INSURANCE. 

To establish liability under accident policy covering death from bodily injuries 
effected through external, violent, and ‘accidental means,” it is insufficient that 
death or injury was accidental in sense of being extraordinary and unforeseen, 
but the means effecting such bodily injury must in themselves be external and 
accidental. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. : 

Death from sunstroke sustained by insured while playing golf held not within 
accident policies covering death from bodily injury effected through external, 
violent, and “accidental means,” in absence of some unforeseen or unintended 
condition or combination of circumstances, external to state of insured’s body, 
contributing to accidental result. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Declarations alleging insured’s death from sunstoke while playing golf, and 
that there was no bodily infirmity or disease which could have been contributing 
cause of death, held insufficient to state cause of action on accident policies cover- 
ing death from bodily injuries effected through external, violent, and “accidental 
means.” 

Declarations alleged in substance that deceased, in August, while in 
good health and while playing golf in accustomed manner at place where 
many others were playing without injury, was suddenly and unexpectedly 
overcome from force of sun’s rays on his head and body and died shortly 
afterward; that autopsy revealed that there was no bodily infirmity or dis- 
ease which could have been contributing cause of death; that at the time 
there was, unknown to insured, a temporary disability or condition of his 
body, not amounting to physical or mental infirmity within meaning of the 
policies, which, for time being, rendered him more than ordinarily sensi- 
tive to heat of sun, and that this temporary and unknown condition inter- 
vened between his intentional act of playing golf which he intended and 
expected to perform safely and which others did perform safely at same 
time and place, and the injury which followed. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Mr. Justice Cardozo, dissenting. 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Sixth Circuit. 

Suits, consolidated and heard together, by Florence Samuels Landress against 
the Phoenix Mutual Life Insurance Company and against the Travelers’ Insurance 
Company. Judgments for defendants were affirmed by the Circuit Court of 
Appeals [65 F.(2d) 232], and defendant brings certiorari. 

Affirmed. 

Messrs. Wm. L. Frierson and R. P. Frierson, both of Chattanooga, Tenn., for 
petitioner. 

Mr. Vaughn Miller, of Chattanooga, Tenn., for respondent, Phenix Mut. Life 
Ins. Co. 


Mr. J. F. Finlay, of Chattanooga, Tenn., for respondent, Travelers’ Ins. Co. 

Mr. Justice Stone delivered the opinion of the Court. 

This case comes here on certiorari to review a judgment of the Court of 
Appeals for the Sixth Circuit, 65 F.(2d) 232, which affirmed a judgment of the 
District Court, denying recovery on two policies of accident insurance. Separate 
suits brought by petitioner, the beneficiary of the policies under which her deceased 
husband was the insured, were consolidated and were heard and decided on 
demurrer. The insured, while playing golf, suffered a sunstroke, from which he 
died. Petitioner sought recovery of amounts stipulated, in one policy, to be paid 
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if death should result “directly and independently of all other causes from bodily 
injuries effected through external, violent and accidental means, and not directly 
or indirectly, wholly or partly from disease or physical or mental infirmity,” and, 
in the other policy, if death should result “from bodily injuries effected directly 
and independently of all other causes through external, violent and accidental 
means. 

Both declarations, in each of four counts, alleged that the deceased in the 
month of August, while in good health and while playing golf in his accustomed 
manner at a place where many others were playing without injury, was suddenly 
and unexpectedly overcome from the force of the sun’s rays upon his head and 
body and that shortly afterward he died; that an autopsy revealed that there was 
no bodily infirmity or disease which could have been a contributing cause of his 
death. In one count of each declaration it was alleged that, at the time the insured 
received the injury resulting in his death, there was, unknown to him, a temporary 
disorder or condition of his body, not amounting to a physical or mental infirmity 
within the meaning of the policies, which, for the time being, rendered him more 
than ordinarily sensitive to the heat of the sun, and that this temporary and 
unknown condition “intervened between his intentional act of playing golf, which 
he intended and expected to perform safely and which others did perform safely 
at the same time and place, and the injury which followed.” 


{1] Petitioner argues that the death, resulting from voluntary exposure to the 
sun’s rays under normal conditions, was accidental in the common or popular sense 
of the term, and should therefore he held to be within the liability clauses of the 
policies. But it is not enough, to establish liability under these clauses, that the 
death or injury was accidental in the understanding of the average man—that the 
result of the exposure “was something unforeseen, unexpected, extraordinary, an 
unlooked-for mishap, and so an accident,” see Lewis v. Ocean Accident & Guar- 
antee Corp., 224 N. Y. 18, 21, 120 N. E. 56, 57, 7 A. L. R. 1129; see, also AEtna 
Life Insurance Co. v. Portland Gas & Coke Co. (C. C. A.) 229 F. 552, L. R. A. 
1916D, 1027, for here the carefully chosen words defining liability distinguish 
between the result and the external means which produces it. The insurance is 
not against an accidental result. The stipulated payments are to be made only if 
the bodily injury, though unforeseen, is effected by means which are external and 
accidental. The external means is stated to be the rays of the sun, to which the 
insured voluntarily exposed himself. Petitioner’s pleadings do not suggest that 
there was anything in the sun’s rays, the weather, or other circumstances external 
to the insured’s own body and operating to produce the unanticipated injury, which 
was unknown or unforeseen by the insured. 


{2, 3] We do not intimate that injuries resulting from as impalpable a cause 
as the inadvertent introduction into the boy of noxious germs may not be deemed 
to be effected by external accidental means. See Western Commercial Travelers’ 
Ass’n v. Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653; Jensma v. Sun Life Assur. 
Co. (C. C. A.) 64 F.(2d) 457. Nor do we say that in other circumstances an 
unforeseen and hence accidental result may not give rise to the inference that the 
external means was also accidental. Compare Jensma v. Sun Life Assur. Co., 
supra; Gustafson v. New York Life Insurance Co. (D. C.) 55 F.(2d) 235. But, 
in the light of such knowledge as we have no such inference can arise from the 
bare allegation of death by sunstroke, compare Pope v. Prudential Insurance Co. 
(C. C. A.) 29 F.(2d) 185; Ryan v. Continental Casualty Co. (C. C. A.) 47 F.(2d) 
472, with no indication that some unforeseen or unintended condition or combina- 
tion of circumstances, external to the state of the victim’s body, contributed to the 
accidental result. The petitioner has thus failed to plead facts establishing the 
liability defined by the policy. 

In United States Mutual Accident Association v. Barry, 131 U. S. 100, 9 S. 
Ct. 755, 759, 33 L. Ed 60, the insured suffered an internal injury caused by his 
jumping voluntarily from a platform to the ground, a distance of four or five feet. 
Recovery was allowed of amounts stipulated by the policy to be paid upon proof 
of bodily injury “effected through external, violent, and accidental means.” There 
was evidence from which the jury might have inferred that the insured alighted 
in a manner not intended, causing a jar or shock of unexpected severity. This 
Court held that the trial judge correctly left to the jury the question whether 






















1560 The Insurance Law Journal, Vol. 82 [June, 1934 


insured jumped or alighted in the manner he intended, and properly charged that, 
if he did not, it might find that the 2. was caused by accidental means, pages 
109, 110, 121 ‘of 131 U. 5; 92S. Ce 755, 

This distinction between accidental cia means and accidental result has 
been generally recognized and applied where the stipulated liability is for injury 
resulting from an accidental external means. See AEtna Life Insurance Co. y. 
Brand (C. C. A.) 265 F. 6, 13 A. L. R. 657; Lincoln National Ins. Co. v. Erickson 
(C. C. A.) 42 F.(2d) 997; Jensma v. _ Life Assur. Co., supra; Order of United 
Commercial Travelers v. Shane (C. A.) 64 F.(2d) 55; contra, Mutual Life 
Insurance Co. v. Dodge (C. C. A.) wy F.(2d) 486, 59 A. L. R. 1290. And injury 
from sunstroke, when resulting from voluntary exposure by an insured to the sun’s 
rays, even though an accident, see Ismay, Imrie & Co. v. Williamson [1908] A. C. 
437, has been generally held not to have been caused by external accidental means. 
Nickman v. New York Life Ins. Co. (C. C. A.) 39 F.(2d) 763; Paist v. 2Etna 
Life Insurance Co. (D. C.) 54 F.(2d) 393; Harloe v. California State Life Insur- 
ance Co., 206 Cal. 141, 273 P. 560; Continental Casualty Co. v. Pittman, 145 Ga. 
641, 89 S. E. 716; Semancik v. Continental Casualty Co., 56 Pa. Super. Ct. 392; 
see Elsey v. Fidelity & Casualty Co., 187 Ind. 447, 120 N. E. 42, L. R. A. 1918F, 
646; Richards v. Standard Accident Insurance Co., 58 Utah, 622, 200 P. 1017, 17 
A. L. R. 1183; contra. Continental Casualty Co. v. Bruden, 178 Ark. 683, 11 
S.W.(2d) 493, 61 A. L. R. 1192; Lower v. Metropolitan Life Insurance Co., 111 
N. J. Law, 426, 168 A. 592. 

Affirmed. 

Mr. Justice Cardozo (dissenting). 

I am unable to concur in the decision of the Court. 


1. A cause does not cease to be violent and external because the insured has 
an idiosyncratic condition of mind or body predisposing him to injury. Silverstein 
v. Metropolitan Life Insurance Co., 254 N. Y. 81, 171 N. E. 914; Leland v. Order 
of U. C. Travelers, 233 Mass. 558, 564, 124 N. E. 517; Collins v. Casualty Co., 
224 Mass. 327, 112 N. E. 634, L. R. A. 1916E, 1203; Taylor v. N. Y. Life Insurance 
Co., 176 Minn. 171, 222 N. W. 912, 60 A. L. R. 959. Under a policy phrased as this 
one, the insurer may be relieved of liability if the predisposing condition is so acute 
as to constitute a disease. See cases supra. Here the complaint alleges that the 
idiosyncrasy was not a physical or mental disease, and that it appeared from an 
autopsy that there was no bodily infirmity or disease which could have been a con- 
tributing cause of death. Since the case is here on demurrer, those allegations must 
be accepted as true. The plaintiff may be unable to prove them at the trial. She 
should have the opportunity. There has been no failure to “plead facts establishing 
the — defined by the policy.” 


2. Sunstroke, though it may be a disease according to the classification of phy- 
sicians, is none the less an accident in the common speech of men. Ismay, Imrie & 
Co. v. Williamson, [1908] A. C. 437, 439. Lane v. Horn & H. Baking Co., 261 Pa. 
329, 104 A. 615, 13 A. L. R. 963. The suddenness of its approach and its catastrophic 
nature (Matter of Connelly v. Hunt Furniture Co., 240 N. Y. 83, 87, 147 N. E. 366, 
39 A. L. R. 867) have made that quality stand out when thought is uninstructed in 
the mysteries of science. Lower v. Metropolitan Life Insurance Co. (1933) 111 N 
J. Law, 426, 168 A. 592, 593, collating the decisions. Violent it is for the same rea- 
son, and external because the train of consequences is set in motion by the rays of 
the sun beating down upon the body, a cause operating from without. 


“In my view this man died from an accident. What killed him was a heat- 
stroke coming suddenly and unexpectedly upon him while at work. Such a stroke 
is an unusual effect of a known cause, often, no doubt, threatened, but generally 
averted by precautions which experience, in this instance, ‘had not taught. It was an- 
unlooked for mishap in the course of his employment. In common language, it was 
a case of accidental death.” Per Loreburn, L. C., in Ismay, Imrie & Co. v. William- 
son, supra. 

3. The attempted distinction between accidental results and accidental means 
will plunge this branch of the law into a Serbonian Bog. “Probably it is true to say 
that in the strictest sense and dealing with the region of physical nature there is 
no such thing as an accident.” Halsbury, L. C., in Brintons v. Turvey, L. R. [1905] 
A. C. 230, 233. Cf. Lewis v. Ocean Accident & Guaranty Corp., 224 N. Y. 18, 21, 
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120 N. E. 56, 7 A. L. R. 1129; Innes v. Kynoch, [1919] A. C. 765, 775. On the other 
hand, the average man is convinced that there is, and so certainly is the man who 
takes out a policy of accident insurance. It is his reading of the policy that is to 
be accepted as our guide, with the help of the established rule that ambiguities and 
uncertainties are to be resolved against the company. Mutual Life Insurance Co. v. 
Hurni Packing Co., 263 U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; 
Stipcich v. Metropolitan Life Insurance’ Co., 277 U. S. 311, 322, 48 S. Ct. 512, 72 
L. Ed. 895. The proposed distinction will not survive the application of that test. 
When a man has died in such a way that his death is spoken of as an accident, 
he has died because of an accident, and hence by accidental means. So courts of 
high authority have held. Lower v. Metropolitan Life Insurance Co., supra (a case 
of sunstroke) ; Gallagher v. Fidelity & Casualty Co., 163 App. Div. 556, 148 N. Y. 
S. 1016; Id., 221 N. Y. 664, 117 N. E. 1067 (sunstroke) ; Jensma v. Sun Life Assur- 
ance Co. (C. C. A.) 64 F.(2d) 457; Western Commercial Travelers’ Association v. 
Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653; Mutual Life Insurance Co. v. Dodge 
(C. C. A.) 11 F.(2d) 486, 59 A. L. R. 1290; Lewis v. Iowa State Traveling Men’s 


Association (D. C.) 248 F. 602.2 So the holder of this policy might reasonably 
assume. 


If he had thought about the subject, he might have had his impressions fortified 
by the ruling of the House of Lords that a workman who suffers a heat stroke has 
a claim for relief under the Workmen’s Compensation Act. Ismay, Imrie & Co. v. 
Williamson, supra. The British act (6 Edw. 7, c. 58, § 1) gives compensation for 
personal injury “by accident” arising out of and in the course of the employment. 
Injury by heat stroke was held to be injury “by accident.” The result would hardly 
have been different, certainly one insured would not have looked for any difference, 
if for the phrase “injury by accident” the lawmakers had substituted the words in- 
jury “by means of accident,” or injury by accidental means. 


The principle that should govern the interpretation of the policy in suit was 
stated with clarity and precision by Sanborn, J., in a case quoted in the margin.’ 

The insured did not do anything which in its ordinary consequences was fraught 
with danger. The allegations of the complaint show that he was playing golf in 
the same conditions in which he had often played before. The heat was not extra- 
ordinary ; the exertion not unusual. By misadventure or accident, an external force, 
which had hitherto been beneficent, was transformed into a force of violence, as 
much so as a stroke of lightning. The opinion of the court concedes that death 
“from sunstroke, when resulting from voluntary exposure to the sun’s rays,” is “an 
accident.” Why? To be sure, the death is not intentional, but that does not make 
it an “accident,” as the word is commonly understood, any more than death from 
indigestion or pneumonia. If there was no accident in the means, there was none in 
the result, for the two were inseparable. No cause that reasonably can be styled 
an accident intervened between them. The process of causation was unbroken from 


1The decisions are collated in 17 A. L. R. 1197, with the comment that by the weight of 
authority sunstroke suffered unexpectedly is within the coverage of a policy insuring against 
injury by external, violent, and accidental means. Compare Continental Casualty Co. v. 
Bruden, 178 Ark. 683, 11 S.W.(2d) 493, 61 A. L. R. 1192; Higgins v. Midland Casualty Co., 
281 Ill. 431, 118 N. E. 11; Elsey v. Fidelity & Casualty Co., 187 Ind. 447, 120 N. E. 42, 
L. R. A. 1918F, 646; Continental Casualty Co. v. Clark, 70 Okl. 187, 173 P. 453, L. R. A. 
1918F, 1007; Bryant v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 


1916E, 945, Ann. Cas. 1918A, 517; Richards v. Standard Accident Insurance Co., 58 Utah, 
622, 200 P. 1017, 17 A. L. R. 1183. 


2 Western Commercial Travelers’ Association v. Smith, supra, page 405 of 85 F.: “An 
effect which is the natural and probable consequence of an act or course of action is not an 
accident, nor is it produced by accidental means. It is either the result of actual design, or it 
falls under the maxim that every man must be held to intend the natural and probable con- 
sequence of his deeds. On the other hand, an effect which is not the natural or probable 
consequence of the means which produced it, an effect which does not ordinarily follow and 
cannot be reasonably anticipated from the use of those means, an effect which the actor did 
not intend to produce and which he cannot be charged with the design of producing under 
the maxim to which we have adverted, is produced by accidental means. It is produced by 
means which were neither designed nor calculated to cause it. Such an effect is not the 
result of design, cannot be reasonably anticipated, is unexepected, and is produced by an un- 
usual combination of fortuitous circumstances in other words, it is produced by accidental 
means.” 


The principle thus formulated has been accepted in many of the decisions cited in footnote 
1, supra. 


















1562 The Insurance Law Journal, Vol. 82 [June, 1934 







exposure up to death. There was an accident throughout, or there was no accident 
at all. 


The judgment should be reversed. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA vy. PRINSEN. No. 429, 
Argued Feb. 9, 1934. Decided March 5, 1934. 
54 Supreme Court Reporter 502. 





INSURANCE. 

Death of officer of powder company caused by explosion of dynamite caps on 
buyer’s truck when truck, returning from powder magazine with officer riding on 
truck, was struck by train, occurred while “participating in transportation of 
explosives” within exception to insurer’s liability under certificate of membership 
in fraternal benefit association. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

Mr. Justice Stone dissenting. 

On Writ of Certiorari to the Circuit Court of Appeals for the Tenth Circuit. 

Suit by Uluetta Prinsen against the Travelers’ Protective Association of 
America. Judgment in favor of the defendant was reversed by the Circuit Court 
of Appeals [65 F.(2d) 841], and the defendant brings certiorari. 

Judgment of the Circuit Court of Appeals reversed, and judgment of the 
District Court affirmed. 

Messrs. Emmett M. Bagley and Paul H. Ray, both of Salt Lake City, Utah, 
for petitioner. 

Mr. Joseph H. Peterson, of Pocatello, Idaho, for respondent. 

Mr. Justice Cardozo delivered the opinion of the Court. 

James Prinsen when he died was a member of the petitioner, a fraternal 
benefit association, incorporated under the laws of Missouri. By his certificate 
of membership, benefits in case of death were payable to his wife, Uluetta 
Prinsen, the respondent in this court. The payment to be made to her in the 
event of death by accident was $5,000, unless the accident occurred while the 
member was engaged in enumerated activities. Death suffered in such circum- 
stances was excluded from the coverage. By the terms of the certificate the 
association was not to be liable if disability or death occurred “when a member is 


participating * * * in the moving or transportation of gunpowder, dynamite, or 
other explosive substance or substances.” ? 


At the time of his death Prinsen was an officer of the Western Powder 
Company, which had an office in Salt Lake City, Utah, and a powder magazine 
outside the city limits. The Tintic Powder & Supply Company gave an order to 
the Hercules Powder Company for 300,000 dynamite caps, and the Hercules 
Company asked the Western Company to fill the order. The request was received 
by Prinsen, and with it a notice that within a few days the Hercules representa- 
tive, Begaman, would come to Salt Lake City to accept delivery. On February 
3, 1931, Begaman appeared at the Western office with a motortruck in which 
he was to carry the explosives. He and Prinsen then drove to the magazine 
beyond the city. The magazine was opened with a key which Prinsen had 
brought with him, and delivery of the caps was made by piling them in boxes 


1 The full text of the exception follows: “This Association shall not be liable to a member 
or his beneficiary for any disability benefits, special loss benefits or death benefits, when the 


disability, special loss, or death of a member occurs under any of the following conditions or 
circumstances; when inflicted by a member on himself, while sane or insane; when there are 
no visible marks of injury upon the body (the body itself not being deemed such a mark in 


case of death); when or while a member is in any degree under the influence of intoxicating 
liquor or liquors or of any narcotic or narcotics; when caused wholly or in part by reason 
of or in consequence of the use of intoxicating liquor or liquors or the use of any narcotic or 
narcotics; when caused wholly or in part by any bodily or mental infirmity or disease, dueling, 
fighting, or wrestling; when or while a member is acting as a sailor or soldier or is participating 
in war or riot; when or while a member is acting as an aviator or balloonist or is participating 
in aerial navigation or aeronautics of any kind either as a passenger, operator or assistant; 
when a member is participating in public or agreed automobile racing, or in wrecking, mining, 
blasting, or in the moving or transportation of gunpowder, dynamite, or other explosive sub- 
stance or substances; when a member is murdered; when resulting from hazaradous adventure 
or an altercation or quarrel; when there is a disappearance of a member; when the result 
of voluntary over-exertion (unless in a humane effort to have a human life); when the result 
of voluntary or unnecessary exposure to danger or to obvious risk of injury.” 
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on the truck. The two men then boarded the truck again to go back to the 
Western office, Begaman driving the car, and Prinsen sitting beside him on the 
box. A small additional payment was made by Hercules to Western for the 
trip to the magazine, but Tintic, not Hercules, was the owner of the truck. On 
the way back, the truck was in collision with an engine while crossing the tracks 
of the Denver & Rio Grande Railroad. There was an immediate explosion, in 
which the truck was destroyed and Prinsen was blown to pieces. Begaman and 
the railway engineer were killed at the same time. 

The respondent brought suit on the membership certificate to recover the 
benefits payable in the event of death by accident. The association defended on 
the ground that the member was killed while “participating” in the transportation 
of explosives. In the District Court a verdict was directed in favor of the 
defendant. The Court of Appeals reversed, one judge dissenting. 65 F.(2d) 841. 
This court granted ceritorari to resolve a possible conflict with other federal 
decisions. 54 S. Ct. 101, 78 L. Ed. —. Pittman v. Lamar Life Insurance Co. 
(C. C. A.) 17 F.(2d) 370; Head v. New York Life Insurance Co. (C. C. A.) 
43 F.(2d) 517. 

We assume in favor of the respondent that “participation” in the carriage of 
explosives imports something more than the presence of the assured in the vehicle 
of carriage. One who becomes a passenger it: an aeroplane may thereby participate 
in aeronautics (cf. Head v. New York Life Insurance Co., supra; Bew v. 
Travelers’ Insurance Co., 95 N. J. Law, 533, 112 A. 859, 14 A. L. R. 983; Pittman 
v. Lamar Life Insurance Co., supra), but it does not follow that he participates 
in the carriage of the mails, and this though the plane to his knowledge is in 
part devoted to that use. One who travels in a sleeping car does not participate 
thereby in the movement of explosives, though information is brought home to 
him that in a baggage car forward explosives are in transit. But Prinsen’s rela- 
tion to this enterprise was not so remote or passive as the relation of the passen- 
ger in the cases just supposed. He had gone upon a truck which had been 
specially devoted by its owner to the transportation of explosives, and had gone 
there for the very purpose of making transportation possible. The respondent 
would have us split into separate parts a transaction that is unitary in aim and 
essence. Plainly the assured was facilitating the delivery of explosives in travel- 
ing with Begaman to the suburban magazine. Plainly he was still engaged in and 
about a like service when he opened the magazine and placed the caps upon the 
truck. But his participation in the errand did not end abruptly then and there. 
The return journey to his office had the same motive and occasion that induced 
the journey out. It was not an adventitious incident that there was dynamite in 
the truck when he left the magazine. To the contrary, it was part of the plan 
from the beginning that the truck should take him out, and then, when laden, 
take him back. To say that he was riding on the truck “while” explosives were 
transported is to state but half the case. The case is rather this, that he was 
riding on the truck “because” explosives were transported. If he had not known 
in advance that there was dynamite to be carried, he would not have stirred out 
of his office. There was a relation more intimate than contiguity in time or space 
between his presence on the truck and the presence of the dynamite. The relation 
was no accident; it was preordained and causal. 


The respondent tells us that the assured at the time of the collision was a 
voluntary guest, and makes much of the label. The payment or nonpayment of 
a fare has little, if any, bearing upon the problem to be solved, yet the label, 
unless scrutinized, may have capacity to mislead. In his relation to this enter- 
prise, Prinsen was more than a voluntary guest. He was a business “invitee,” riding 
out and back at the invitation of the owner because of a business interest com- 
mon to them both. Bennett v. Railroad Company, 102 U. S. 577, 582, 584, 26 
L. Ed. 235; Heskell v. Auburn L., H. & P. Co., 209 N. ¥. 86, 102 N. E. 540, 
be ee 1915B, 1127; Haefeli v. Woodrich Engineering Co., 255 N. Y. 442, 448, 
175 N. E. 123; Indermaur v. Dames, L. R. 1 C. P. 274; American Law Institute, 
Restatement of Torts, Tentative Draft, No. 4, §§ 202, 213. We may see the case 
more clearly if we ask ourselves the question whether Begaman would have been 
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free to leave the “guest” at the magazine after delivery of the dynamite, and 
refuse to bring him home. Plainly not, without breach of duty to the Tintic 
Company, the employer, which had sent the car out with instructions to the 
driver to carry Prinsen back. The result is all one whether the instructions in 
respect to carriage were tacit or express. By reasonable implication, the return 
trip, as well as the outward one, was within the orbit of the errand. Cudahy 
Packing Co. v. Parramore, 263 U. S. 418, 426, 44 S. Ct. 153, 68 L. Ed. 366, 30 
A. L. R. 532; Bountiful Brick Co. v. Giles 276 U. S. 154, 158, 48 S. Ct. 221, 72 
L. Ed. 507, 66 A. L. R. 1402; Voehl v. Indemnity Insurance Co., 288 U. S. 162, 
53S. Ce: 380; 77 EE. Ed. 676, 87 A. LOR. 245. 

The argument is made that a causal connection between the death and the 
explosion is not a necessary inference from the facts in evidence. The assured 
was blown to pieces; the fragments of his body being so small that an autopsy 
was impossible. We are told that even so the impact of the engine may have been 
fatal without more. The contract does not say that the holder of the policy is to 
have no claim against the insurer if he dies “by reason of” his participation in 
the carriage of explosives. The contract says that he is to have no claim against 
the insurer if he dies “when” he is participating in the carriage of explosives, 
just as it provides for a like result when he is acting as a sailor or a soldier, 
or is participating in war or riot, or is under the influence of narcotics or of in- 
toxicating liquors.” Courts of high authority have held that in policies so phrased 
there is no need of any causal nexus between the injury or death and the forbidden 
forms of conduct.* While the proscribed activity continues, the insurance is sus- 
pended as if it had never been in force. Other courts prefer the view that to work 
such a suspension, there must have been an aggravation of the hazard to which 
death or injury was owing.‘ In that aspect the insurer might be liable if the insured 
had fallen from the box while asleep or inattentive; the dynamite caps remaining 
unexploded in the truck. So policies excluding liability while the assured is doing 
an act in violation of the law have been read as directed to acts that aggravate 
the danger, with the result that liability is unaffected by violation of the Sunday 
laws or of the laws against profanity. See the cases cited in not 4, supra. 

In so far as these readings of the policy diverge, there is no need to choose 
between them for the decision of the case at hand, nor to search for a formula 
that may have capacity to reconcile them. If the first meaning is accepted, the 
controversy ends. If the second is accepted, it is still clear beyond debate that the 
effect of the forbidden act was to magnify the risk of death in the event of a 
collision, to aggravate the danger in the very event that happened. Less than 
this may be required to relieve the insurer of liability, but surely nothing more. 

The good sense of this construction of the policy has illustration in the case 
before us. At the very least the explosion was a concurrent cause of death, if not 
indeed the sole one. The policy does not mean that in the event of a proscribed 


7A nice discrimination is maintained throughout the policy in suit between causes of the 
casualty and aggravations of the hazard. Thus, liability is excluded when the accident is “‘the 
result” of voluntary overexertion, or “the result” of voluntary or unnecessary exposure to 
danger, or when “caused” by any bodily or mental infirmity or disease. There is no such 
insistence upon a causal sequence when the insurer is participating in a war or a riot, or in 
aeronautics or in the transportation of explosives. 

’ Order of United Commercial Travelers of America v. Greer (C. C. A.) 43 F.(2d) 499; 
Flannagan v. Provident Life & Accident Insurance Co. (C. C. A.) 22 F.(2d) 136; Murdie v. 
Maryland Casualty €o. (D. C.) 52 F.(2d) 888; Shader v. Railway Passenger Assurance Co., 
66 N. Y. 441, 23 Am. Rep. 65; Conner v. Union Automobile Insurance Co., 122 Cal. App. 
105, 9 P.(2d) 863; Bradshaw v. Farmers’ & Bankers’ Life Insurance Co., 107 Kan. 681, 193 
P. 332, 11 A. . R. 1091; Order of United Commercial Travelers v. Tripp (C. C. A.) 63 
F.(2d) 37; Ct. United Fidelity & Guaranty Co. v. Guenther, 281 U. S. 34, 50 St. Ct. 
165, 74 L. Ed. 683, 72 A. L. R. 1064; Matter of Metropolitan Life Insurance Co. v. Conway, 
252 N. Y. 449, 452, 169 N. E. 642. 


4Matthes v. Imperial Accident Association, 110 Towa, 223, 81 N. W. 484; Bradley v. 
Mutual Benefit Life Insurance Co., 45 N. Y. 422, 6 Am. Rep. 115; cf. Jones v. United 
States Mutual Accident Ass’n, 92 Iowa, 652, 61 N. W. 485; Accident Insurance Co. v. Ben- 
nett, 90 Tenn. 258, 16 S. W. 723, 25 Am. St. Rep. 685; Murray v. New York Life Insur- 
ance Co., 96 N. Y. 614, 48 Am. Rep. 658; Benham v. American Central Life Insurance Co., 
140 Ark. 612, 217 S. W. 462; Kelly v. Fidelity Mutual Life Insurance Co., 169 Wis. 274, 
276, 172 N. W. 152, 4 A. L. R. 845; Bloom v. Franklin Life Insurance Co., 97 Ind. 478, 
49 Am. Rep. 469; Cluff v. M. B. Life Insurance Co., 13 Allen (Mass.) 308. 
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activity there shall be a segregation of causes operating in unison and a distribu- 
tion of the consequences assignable to each. One of the essential purposes to 
be served by the limitation of the risk is to put an end to such a process of 
dissection and comparison. By the form of its policy the insurer has given notice 
to assured and beneficiary that it will refuse to become entangled in these 
mystifying subtleties. At the amount of casualty the insurance was suspended 
by an aggravation of the hazard, and suspended it remained till the forbidden 
hazard was removed. 

The judgment of the Court of Appeals is reversed and that of the District 
Court affirmed. 

It is so ordered. 

Mr. Justice Stone. 

] think the judgment should be affirmed. 

If “participation” mcans co-operation in the transportation more than is 
involved in presence on the transporting vehicle, with the knowledge that dyna- 
iite is being carried, I can perceive no ground for saying that there was par- 
ticipation here. That deceased had made the journey to deliver the dynamite 
and, as a “business invitee,” had a right to return on the vehicle on which he 
nad placed it, seems to me as irrelevant as though the deceased had embarked 
as a passenger on a railroad train on which the explosion occurred after he or 
his firm had shipped dynamite upon it. By the terms of the policy, participation, 
to exclude liability, must be at the time of the injury. After the return journey 
began, deceased did nothing to facilitate the transportation. He neither con- 
trolled nor had the right to control it. He was merely present. The distinction 
drawn between this case and that of mere presence, so difficult of statement and 
application, appears to me to obscure, rather than to define, the meaning of the 
term and to violate the cardinal principle that, so far as their language reason- 
ably admits, insurance contracts are to be interpreted most favorably to the 
insured. 


( 


PRINCE v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. No. 4—3292. 
Supreme Court of Arkansas. Jan. 22, 1934. 
67 Southeastern Reporter 186. 
1. INSURANCE. 

“Death resulting from bodily injuries effected solely through accidental 
means” as used in insurance policies, does not include death from wounds 
received in combat provoked by insured, or in which he is aggressor, nor death 
during voluntary act where result was inevitable and should have been foreseen. 

(For other cases, see Insurance, Dec. Dig. § 463.) 

2. INSURANCE. 

Insured’s death at hands of officers whom insured engaged in pistol fight 
during attempted robbery held not within policy covering “death from bodily 
injuries effected solely through accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 462.) 

3. INSURANCE. 

Where it was undisputed that insured during course of attempted robbery 
opened fire on officers and was shot by officers, death of insured held not “acci- 
dental” within policy notwithstanding one officer said he accidentally killed 
insured, 

(For other cases, see Insurance, Dec. Dig. § 462.) 


Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 


_ Action by Mary C. Price against the Business Men’s Assurance Company 
of America. From a judgment for defendant on directed verdict, plaintiff 
appeals. 


Affirmed. 

Roy E. Rison and Tom W. Campbell, both of Little Rock, for appellant. 
Chas. W. Mehaffy, of Little Rock, for appellee. 

HumMPHreys, Justice. 

Appellant sued appetlee in the circuit court of Pulaski county on an insur- 
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ance policy issued by appellee to her husband providing payment to her as 
beneficiary of $3,000 in the event of her husband's death “from bodily injuries 
effected solely through accidental means.” It was alleged in the complaint that, 
during the life of the policy, her husband, Joel Lee Price, was accidentally killed 
by being shot to death unexpectedly and by chance. 2 

Appellee filed an answer denying that Joel Lee Price was accidentally killed 
but, on the contrary, was killed by officers of the law in a fight which he pro- 
voked and in which he was the aggressor at a time when he and a man by the 
name of Eagle were engaged in robbing Terry Dairy Company plant at Scott 
and Eighteenth streets in Little Rock, Ark. 

The cause was submitted upon the pleadings and evidence adduced, at the 
conclusion of which the court instructed a verdict against appellant and dismissed 
her complaint, from which is this appeal. 

[1, 2] According to the undisputed testimony, Price and Eagle, wearing 
masks, and Price being armed with a .45 caliber automatic pistol, entered the 
property of Terry Dairy Company, tied its night watchman in the barn, broke 
into its iron safe, and were prowling through the building when officers appeared 
cn the scene; that in going out of a room into the hall, they were discovered 
and called to by the officers, whereupon they turned and ran into adjoining 
roonis; that officers Huston and Pate entered the door leading into a dimly 
lighted room in which Price was hiding and called to him that they were officers, 
whereupon he shot at them without notice and continued to fire until he was 
mortally wounded by them and fell to the floor; that they secured his pistol and 
a statement from him that Eagle was in an adjoining room; that officers Walker 
and Huston entered the adjoining room in search of Eagle, and, upon being 
attacked by him, they shot and instantly killed him; that during the time Price 
was shooting at Huston and Pate, Huston shot Price three times and Pate shot 
him twice, all five shots taking effect; that he fell to the floor when the last shot 
was fired by Huston into his head; that Price shot four times, twice at each 
officer, none of which took effect; that subsequently Price died from one or 
more of the wounds received by him during the encounter. 

The general rule of law is that death resulting from bodily injuries effected 
solely through accidental means in insurance policies does not include death 
resulting from wounds received in an encounter provoked by the insured or in 
which he was the aggressor and from which he did not attempt to retire in 
good faith; nor does it include death inflicted during the commission of a volun- 
tary or intentional act on his part, the inevitable result of which he could have 
or should have foreseen. Mutual Life Insurance Company v. Distretti, 159 Tenn. 
144, 17 S.W.(2d) 11; McGuire v. Metropolitan Life Insurance Company, 164 
Tenn. 32, 46 S.W.(2d) 53. 

An insured engaged in the commission of a felony who, when discovered in 
the act, becomes the aggressor in an effort to shoot his way out, necessarily takes 
chances on being killed, and, if killed in an effort to escape, his death cannot be 
regarded as accidental within the terms of such policy. He ought to have anti- 
cipated or expected death from his own culpability, and, hence, if killed, his 
death is not accidental. 

[3] Appellant contends, however, for a reversal of the judgment because 
Huston made a statement within 48 hours after the killing to the effect that he 
accidentally killed Price while he was trying to shoot the .45 caliber automatic 
pistol out of hand. H. O. Davis testified that Huston made such a statement to 
him. Huston denied making the statement. Appellant argues that on account 
of the conflict in the testimony between Huston and Davis, the court should 
have allowed the jury to determine the issue of whether the killing was inten- 
tional or accidental. Even if it be conceded that Huston was impeached so that 
the jury would have disregarded his testimony, yet the facts detailed above were 
supported by other undisputed evidence, especially by the testimony of Pate; 
or, to state it differently, if the testimony of Huston were entirely eliminated 
trom this record, the remaining undisputed evidence showed that, while Price 
was engaged in the commission of a felony, he was discovered, and, in crder to 
escape arrest, he opened fire upon the officers and continued to fire upon them 
until he was killed by them in necessary self-defense. The court, therefore, 
correctly told the jury that it was shown by the undisputed evidence that Price 
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deliberately brought on his own death; hence, that his death was not accidental 
within the meaning of the policy. 
No error appearing, the judgment is affirmed. 


BRIX v. PEOPLE'S MUT. LIFE INS. CO. Civ. 8467. 
District Court of Appeal, First District, Division 1, California. Jan. 24, 1934. 
29 Pacific Reporter (2d) 233. 
4, INSURANCE. 


Evidence, in action on accident policy, sustained finding that insured’s state- 
nent that he was a “rigger” by occupation did not constitute misrepresentation 
manrlind occupation, where work did not take him off ground. 

Definition of “rigger” includes not only the operation of hoist but 
putting up, mantling, and dismantling of rigging, that is, steel lines 
and cables, and the erecting of derricks and hoists. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE. 

Evidence sustained finding insured sustaining permanent displacement of 
shoulder joint was “wholly and continuously disabled” within accident policy 
terms. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

Court had jurisdiction to render judgment requiring insurer’s payment of 
future installments under accident policy, where only condition to payment was 
within issues of case, and was determined (Code Civ. Proc. § 1060). 

(For other cases, see Insurance, Dec. Dig. § 672.) 

7, INSURANCE. 

Where accident policy provided for payment of permanent disability indem- 
nity so long as insured lived and suffered total loss of time, judgment requiring 
insurer's payment of future indemnity installments should permit insurer to 
establish that insured’s permanent disability had ceased to exist (Code Civ. 
Proc. § 1060). 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Appeal from Superior Court, City and County of San Francisco; John J. 
Van Nostrand, Judge. 

Action by Arthur J. Brix against the People’s Mutual Life Insurance Com- 
pany, in which’ defendant filed a cross-complaint. From a judgment for plaintiff, 
defendant appeals. 

Modified and, as modified, affirmed. 

clor opinion, 18 P.(2d) 103. 

i also, 12 P.(2d) 108. 

A. B. Weiler, of San Francisco (Niles C. Cunningham and Glensor, Clewe, 
Schofield & Van Dine, of San Francisco, of counsel), for appellant. 

Newlin & Ashburn, of Los Angeles, and McCutchen, Olney, Mannon & 
Greene and F. Eldred Boland, all of San Francisco, amici curiz for appellant. 

Samuel M. Samter and J. J. Posner, both of San Francisco, for respondent. 

Stanley F. Davie, of San Francisco, and Eugene K. Sturgis, of Oakland, 
amici curiae for respondent. 

Per Curiam. 

A rehearing was granted in this. cause in order to give further consideration 
to the question of the trial court’s power to enter judgment for the payment of 
future monthly installments of insurance benefits which the trial court held were 
due under the so-called permanent disability clause of the insurance policy sued 
upon; and, after having done so, we are satisfied that, except as to the matter 
of the modification of the terms of the judgment as hereinafter ordered, the 
following option, written by the late Judge Strother while sitting as justice pro 
tem. of this court and heretofore filed herein, correctly disposes of the points 
involved on the appeal: 

Action upon a policy of indemnity insurance. 

_ The first count in the complaint is for the recovery of the sum of $400 unpaid 
installments on an accident insurance policy issued by appellant to respondent, 
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and such installments as might fall due pending trial of the action. The contract 
is set out and made part of the complaint. The second count includes by refer- 
ence all the allegations of the first count, and in addition alleges that a contro- 
versy had arisen as to the rights of plaintiff under the contract. 

The defendant demurred generally and specifically, among other objections 
raising the question of the jurisdiction of the court and the failure of plaintiff 
to specify any particulars of the aileged controversy as to plaintiff’s rights. The 
demurrer was overruled and defendant answered, admitting the execution of the 
contract, proof of loss, and the payment by it of five monthly installments, pro- 
vided for by the contract; denying the injuries to plaintiff, and denying that any 
controversy existed as to the rights of the parties. As a special defense, 
defendant alleged that plaintiff had not been and would not be continuously 
under the care of a physician as provided in the policy. 


[1-3] Appellant asserts upon this appeal that the superior court of the city 
end county of San Francisco was without jurisdiction of the action to recover 
the sum alleged to be due on the contract, actions for that amount being witha 
the exclusive jurisdiction of the municipal court, and that, no specification of 
controversy having been stated in the second count of the complaint, judgment 
shouuld have gone in its favor. Assuming, without deciding, that its position was 
correct in the inception of the action, respondent waived the objection by 
answering and setting up as a special defense a matter of controversy in the 
construction of the contract. The common-law rule still obtains that a defect in 
a pleading is cured by a subsequent pleading of the omitted matter by the other 
party. The superior court having exclusive jurisdiction of actions brought under 
section 1060, Code of Civil Procedure, properly retained the action. The court 
is authorized by the section to determine the rights of the parties and grant 
“other relief.” 

The other grounds of error urged by appellant are that the findings and 
iudgment are not supported by the evidence, and that “the judgment itself is not 
of the character contemplated by the law of this state.’ 

[4] The first objection to the evidence is that plaintiff made a material mis- 
representation in answers to questions as to his occupation. He stated that he 
was “rigger” by occupation. The answer to the next question was: “The duties 
of all my occupations are stated in full as operatihg hoist machine.” The 
definition of “rigger” as given in dictionaries, and testified to by a witness, 
includes not only the operation of hoist but putting up, mantling, and dismantling 
of rigging—that is, steel lines and cables—and the erecting of derricks and hoists. 

Defendant’s attorney testified that there was a classification of nonacceptable 
occupations, under a rule of the company, which included work required to be 
done in the air. It was not, however, shown that this rule was ever brought to 
the knowledge of plaintiff. The policy itself sets forth that the insurer will not 
be liable for sickness resulting from certain diseases, or injuries suffered in named 
occupations, which do not include that in which plaintiff was engaged. The policy 
contains the further provision that “no reduction shall be made in any indemnity 
herein provided by reason of change in the occupation of the Insured or by reason 
of his doing any act or thing pertaining to any other occupation.’ (Italics ours.) 
In fact, plaintiff was not, before or at the time of receiving his injuries, engaged 
in work which took him off the ground. The trial court did not err in finding that 
there was no misrepresentation. 


[5] The defendant by its contract expressly agreed that if the injury should 
“wholly and continuously disable the Insured from performing any and every kind 
of duty pertaining to his occupation,” that it would pay him the indemnity during 
his life. The contention of the appellant is that the evidence does not sustain the 
finding of total disability by the court. The plaintiff suffered displacement of one 
shoulder joint, with the result that the arm would drop out of the socket even 
without exertion. Several operations were performed to remedy the condition, 
but without success. While there was some slight conflict in the expert surgical 
testimony, the overwhelming weight of it was to the effect that the condition was 
irremediable. The testimony of an expert in the occupation, that the performance 
of its duties required great strength, and the ability to use both hands, whether 
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it be considered as that of a “rigger” in the general sense, or limited to the 
operation of a hoisting machine, was uncontroverted. 

The court rendered a present judgment for the amount of the indemnity 
installments due at the time of the trail, and further requiring the defendant to 
pay at the same rate during the life of the plaintiff. The finding was in exact 
conformity with the great weight of the evidence, and the judgment in exact 
conformity with the agreement of appellant, assuming that respondent’s disability 
will continue for the rest of his life, as found by the court. 

[6] Has the court jurisdiction to render judgment requiring the payment of 
future installments in a case such as this? We can find no ground in reason or 
precedent against it. In actions for damages for breach of continuing contracts, 
courts estimate and give judgments for damages that are certain to accrue in the 
future. In actions for damages for personal injuries, if the injuries are found to 
be permanent, judgment is given in an amount to recover the loss of the injured 
party for his natural life, estimated according to the mortality tables. It is true 
that courts have refused, where action has been brought for installments due on 
a contract calling also for future installment payments, to give judgment, when 
there is no accelerating clause, for the payments in the future. But we are 
satisfied that the reason and distinction is that in such contracts there are mutual 
and concurrent covenants or agreements, express or implied by law, failure to 
comply with which by the plaintiff might, in the future, avoid the contract as 
to the defendant. But here the only condition as to the payment of the indemnity 
was within the issues and determined, and there is no reason why the plaintiff 
should be remitted to another action in case of defendant’s failure to pay in the 
future. 

[7] The clause of the policy upon which the portion of the judgment relat- 
ing to future payments is founded provides that: “If ‘such injury’ shall not 
result in any of the specific losses enumerated in Section A, but shall wholly and 
continuously disable the Insured from performing any and every kind of duty 
pertaining to his occupation for one day or more, so long as the Insured lives 
and suffers total loss of time, the Company will pay a monthly indemnity at the 
rate of One Hundred ($100) Dollars.’ The finding of the court upon this 
issue was: “That on or about the 3lst day of August, 1929, plaintiff, at Valley 
Springs, California, suffered permanent accidental bodily injuries effected directly 
and independently of all other causes, which said bodily injuries so sustained as 
aforesaid consisted of the permanent dislocation of plaintiff's right acromio- 
clavicular joint; that such permanent bodily injuries sustained as aforesaid 
liave ever since August 31st, 1929, wholly and continuously disabled said plaintiff 
and for all time will wholly and continuously disable plaintiff from performing 
any and every kind of duty pertaining to his occupation, which said occupation 
at all times herein mentioned was a rigger;” and its conclusion of law was: 
“That the said bodily injuries suffered by plaintiff and in said complaint partic- 
ularly set forth were and will be permanent and have wholly and continuously 
disabled plaintiff and for all time will wholly and continuously disable plaintiff 
from performing any and every kind of duty pertaining to his occupation a 
rigger.” A similar adjudication was incorporated in the judgment, which then 
proceeded to adjudge and decree that “plaintiff have and recover from defendant 
the sum of one hundred ($100.00) dollars per month commencing with the month 
of March, 1931, during the rest and remainder of plaintiff’s natural life.” 

On petition for rehearing it was urged that, in view of the condition con- 
tained in the clause of the policy above quoted, the insurer had the right to be 
relieved from payment of future permanent disability indemnity if such permanent 
disability ceased to exist; that this right carried with it the privilege of establish- 
ing or seeking to establish subsequent to the entry of judgment the fact that 
plaintiff's physical condition had so changed or improved as to take his case out 
of the operation of said so-called permanent disability clause; but that the form 
of judgment entered forever precluded the insurer from exercising such right. 
That such right exists seems clear from the wording of said clause, and there- 
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fore, in order to avoid any possible ambiguity which might arise on this point, it 
is ordered that the judgment be, and the same is hereby, modified by adding to 
the provision last above quoted the following: “Provided that this provision of 
the judgment shall be subject to modification by the court if hereafter it shall 
be established by competent evidence, and so found by the court on motion of 
defendant, that on account of subsequent change or improvement in plaintiff's 
physical condition the injuries suffered by him and in said findings and judgment 
particularly described have ceased to be permanent and no longer wholly and 
continuously disable him from performing any and every kind of duty pertaining 
to his occupation as rigger.” 

The trial court is directed, therefore, to revise its judgment accordingly; and, 


as thus revised and modified, it will stand affirmed, respondent to recover his 
costs of appeal. 





HILL v. MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N. Civ. 8786. 
District Court of Appeal, First District, Division 1, California. Jan. 29, 1934. 
29 Pacific Reporter (2d) 285. 
1. INSURANCE. 


Where insured died from accident occurring March 17, 1927, public adminis- 
trator, who was only person charged with giving notice, learned of death in Oc- 
tober, 1928, and gave notice to insurer November 14, 1928, notice complied with 
policy requiring that notice be given as soon as reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Insurer, denying liability on accident policy and refusing to furnish forms for 
proof of loss, waived such proof. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. INSURANCE. 

Suit on accident policy brought March 1, 1930, held under facts not barred by 
two-year limitation in policy, though insured died from accident occurring March 
17, 1927. 

Facts disclosed that accident policy required suit to be brought within 
two years after time for proof of loss, which was required to be made 
within ninety days after loss, that the public administrator, who was the 
only one charged with giving notice, did not learn of death until October, 
1928, and did not give notice to insurer until November 14, 1928, whereupon 
proof of loss was waived by insurer’s denial of liability and refusal to 
furnish forms for proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 622[4].) 

Appeals from Superior Court, Alameda County; Leon E. Gray, Judge. 

Action by Albert E. Hill, as administrator of the Estate of M. Perata, some- 
times known as Martino Perata, deceased, against Mutual Benefit Health & Acci- 
dent Association. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Dunn, White & Aiken and Hamilton Wright, all of Oakland, for appellant. 

Earl Warren, Dist. Atty., and Nathan Harry Miller, Deputy Dist. Atty., both 
of Oakland, for respondent. 

Knicut, Justice. 


This is an action to recover on a policy of accident insurance. The demurrer 
interposed by the defendant insurance company to the second amended complaint 
was overruled and said company declined to answer; whereupon a default judg- 
ment was entered, from which the company appeals. 


The points urged in support of the appeal are that it affirmatively appears 
from said complaint, to which a copy of the policy is attached, that notice of the 
accidental death of the insured was not given within the time specified in the 
policy; that no proof of loss was furnished as required by its terms; and that the 
action was not commenced within the period of time fixed by the policy. 

The following are the provisions of the policy involved: “4. Written notice. 
* * * In the event of accidental death immediate notice thereof must be given to 
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the Association. 5. * * * Failure to give notice within the time provided in this 
policy shall not invalidate any claim if it shall be shown not to have been reasonably 
possible to give such notice and that notice was given as soon as reasonably possible. 
6. The Association upon receipt of such notice, will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If such forms are 
not so furnished within fifteen days after the receipt of such notice, the claimant 
shall be deemed to have complied with the requirements of this policy as to proof 
of loss upon submitting within the time fixed in the policy for filing proofs of 
loss, written proof covering the occurrence, character and extent of the loss for 
which claim is made. 7. Affirmative proof of loss must be furnished to the Asso- 
ciation at its said office * * * and in case of claim for any other loss [death] 
within ninety days after the date of such loss. * * * 14. No action at law or in 
equity shall be brought to recover on this policy prior to the expiration of sixty 
days after proof of loss has been filed in accordance with the requirements of 
this policy, nor shall such action be brought at all unless brought within two years 
from the expiration of the time within which proof or loss is required by the 
policy.” 


The facts as they appear from said complaint are as follows: The policy was 
issued January 4, 1923, to Martino Perata, whereby, among other things, he was 
insured for $2,000 against loss of life by accident, the amount of the insurance, 
in case of accidental death, being made payable to his estate. On March 17, 1927, 
while walking along the railroad tracks in the vicinity of Fruitvale station, Ala- 
meda county, he was struck by a “stay-chain” sprung out from one of the cars of: 
a moving train, and thrown under the wheels. As a result of the injuries inflicted, 
he died the following day, leaving no heirs in this state. Plaintiff is the public 
administrator of Alameda county and did not learn of the case until about the 
middle of October, 1928, whereupon he immediately applied for and on October 
18, 1928, there were issued to him letters of administration in the matter of the 
estate of said deceased. On or about November 14, 1928, he gave to said company 
the requisite notice of the accidental death of Perata, and approximately two 
weeks later demanded from the company the forms upon which to prepare proof 
of loss. The company denied all liability for the loss and upon that ground refused 
to furnish said forms; consequently no proof of loss was made, and on March 
1, 1930, well within the two-year period from that time, plaintiff commenced this 
action. The specific allegations of said complaint from which appear the essential 
facts above mentioned are as follows: “That plaintiff did not know and was not 
informed of the aforesaid death of the said decedent Martino Perata, or of the 
existence of the aforesaid policy of insurance until on or about the 18th day of 
October, 1928. That compliance with the provisions of the aforesaid policy requir- 
ing the giving of notice and furnishing of proofs was for that reason impossible 
before said date. That when plaintiff herein was informed of the death of the 
aforesaid decedent and of the existence of the aforesaid policy, he, with due dili- 
gence, secured the appointment of himself as Administrator of the estate of the 
said Martino Perata, and qualified as such Administrator, and on the said 18th day 
of October, 1928, as aforesaid, Letters of Administration were issued to him, and 
he thereafter, to-wit, on or about the 14th day of November, 1928, as aforesaid, 
gave to defendant notice of the accidental death of the said Martino Perata. 
That all of the aforesaid things were done with due diligence and as soon as rea- 
sonably possible. That after plaintiff gave to said defendant written notice of the 
death of the said Martino Perata, as aforesaid, and demanded from said defendant 
such forms as are usually required by it according to the terms of its policy for 
filing proof of loss as aforesaid, plaintiff was informed by defendant on or about 
the 27th day of November, 1928, that because immediate notice of death had not 
been given and proofs had not been submitted within ninety days of death, defend- 
ant would not admit liability upon the aforesaid policy of insurance. That when 
defendant advised plaintiff that defendant would not admit liability upon the 
aforesaid policy, even though proofs of loss were filed at that time, to-wit, on or 
about the 27th day of November, 1928, as aforesaid, defendant waived the pro- 
vision in the aforesaid policy requiring furnishing of such proofs, and for that 
reason plaintiff did not furnish proofs of loss.” 


[1-3] In view of the facts and circumstances thus alleged, we are of the 
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opinion that the trial court did not err in holding that said complaint stated a 
cause of action and that the action was begun within the limitation of time fixed 
by the terms of the policy. Owing to the peculiar circumstances of the case, plain- 
tiff was evidently the only person charged with giving the notice of the accidental 
death of the assured; and, obviously, it was not “reasonably possible” for him to 
give the same until after he had learned of the death. As said in the following 
case, instances might arise where a very short time would be unreasonable; others 
where a long period of time would be reasonable: Farrell v. Nebraska Indemnity 
Co., 183 Minn. 65, 235 N. W. 612. And having given the requisite notice as soon as 
it was reasonably possible, plaintiff took all subsequent steps necessary to comply 
with the provisions of the policy and within the limitation of time fixed thereby. 
The denial of all liability by said company for the loss, and its refusal to furnish 
the forms for the proof of loss doubtless operated as a waiver of the condition 
requiring proof of loss (Paez v. Mutual Indemnity, etc., Ins. Co., 116 Cal. App. 654, 
3 P.(2d) 69; Bank of Anderson v. Home Ins. Co., 14 Cal. App. 208, 111 P. 507), 
and “within two years from the expiration of the time within which proof of 
loss is required by the policy” (see clause 14 thereof hereinabove quoted) the 
action was begun. 

The trial court’s decision on the points raised by the demurrer is fully sus- 
tained by the case of Federal Life Ins. Co. v. Holmes’ Committee, 232 Ky. 834, 24 
$.W.(2d) 906, which is similar in principle and analogous in its facts to the present 
case. Numerous authorities from other jurisdictions are cited and discussed therein 
to support the reasoning therein followed; and, although we have given full 
consideration to the arguments advanced and authorities cited by appellant in 
opposition to the trial court’s ruling, we have found nothing therein to show that 
the conclusions reached by the trial court are unsound, or that the law declared in 
the case last above cited is inapplicable here. 

‘The judgment is therefore affirmed. 

We concur: Tyler, P. J.; Cashin, J. 


ANDERSON v. INTER-STATE BUSINESS MEN’S ACCIDENT ASS’N 
OF DES MOINES, IOWA. No. 21611. 
Supreme Court of Illinois. Dec. 22, 1933. 
188 Northeastern Reporter 844. 
1. INSURANCE. 

Standard accident policy provision requiring “affirmative proof” of loss 
means such evidence of the truth of matters asserted as tends to establish them, 
regardless of character of evidence offered. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

General rule is that sufficient proof of death is made by evidence in any 
form which is substantial and trustworthy enough to enable insurer to form 
intelligent estimate of rights and liabilities. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3 INSURANCE. 

Insurance contracts are to be construed liberally in insured’s 
strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 


Notice reciting that insured took passage on certain steamship on certain date, 
and was believed to have been lost overboard, that he was dead, and that his 
death was caused by violence or accident, held sufficient proof of loss under 
circumstances. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

5. INSURANCE. 

Insurer, after unequivocally notifying beneficiary that on facts stated in 
notice of insured’s death there was no liability under accident policy, could not 
at trial 11 years later object to sufficiency of notice as proof of death. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


favor and 
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6. INSURANCE. 

Declaration alleging that insured died on certain date by accidental means in 
Lake Michigan held sufficiently to allege accident caused insured’s death within 
90 days as required by accident policy. 

Alleging that insured came to his death by accidental means on the 
date specified in Lake Michigan was equivalent to saying that insured was 
drowned, and that his drowning and death were simultaneous. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

7. INSURANCE. 

Involuntary death by drowning is death by “external, violent and accidental 
means,” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

8. INSURANCE. 

In absence of proof, presumption is that injury causing insured’s death was 
accidental and not self-inflicted. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

10. INSURANCE. 

Evidence held to present jury questions as to whether insured, who disappeared 
from ship on which he had taken passage, was dead, and whether death was 
accidental within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

15. INSURANCE. 

“Affirmative proof of loss” within accident policy does not require sworn 
statement signed by beneficiary or some-one in her behalf, in absence of specific 
policy or statutory requirement to that effect. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

De Young, J., dissenting. 

Error to Third Branch Appellate Court, First District, on Appeal from 
Superior Court, Cook County; Joseph B. David, Judge. 

Action by Orpha Anderson against the Inter-State Business Men’s Accident 
Association of Des Moines, Iowa. Judgment for plaintiff was affirmed by the 
Appellate Court, and defendant brings certorari. 

Affirmed. 

See, also, 342 Ill. 612, 174 N. E. 873. 

Moses, Kennedy, Stein & Bachrach, of Chicago (Walter Bachrach, Philip 
Glick, and Albert Langeluttig, all of Chicago, of counsel), for plaintiff in error. 

Lee D. Mathias and Clyde L. Todd, both of Chicago, for defendant in error. 

Jones, Justice. 

Orpha Anderson, plaintiff, as beneficiary in an accident insurance policy, 
recovered a judgment in the superior court of Cook county against defendant, 
the Inter-State Business Men’s Accident Association of Des Moines, Iowa. The 
Appellate Court for the First District affirmed the judgment, and the cause is 
here on certorari. 

The suit was instituted in 1921 to recover under the policy for the alleged 
death of plaintiff's husband, Ralph A. Anderson, the insured. It is claimed he 
was accidentally drowned in Lake Michigan on June 11, 1919. The declaration 
consisted of a single count, setting out the policy in hee verba. It averred the 
issuance of the policy to Anderson and his death “on June 11, 1919, in Lake 
Michigan * * * by reason of physical injuries effected by accidental means inde- 
pendently of all other cases.” It also averred the delivery of notice and proof 
of death to defendant on August 11, 1919, and compliance with all the terms of 
the policy by the insured and the beneficiary. A demurrer to the declaration 
was overruled, and defendant pleaded the general issue. 

Defendant urges that plaintiff ought not recover because she did not furnish 
the affirmative proof of loss required by the policy; the declaration does not 
state a cause of action; the evidence, when taken cumulatively, is as a matter of 
law insufficient to warrant the verdict; there was error in the giving and refusal 
of instructions; and the trial judge made prejudicial remarks. These conten- 
tions will be considered in the order named. 
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The policy fixed the indemnity in case of death at $5,000, and contained the 
provision, “the insurance provided shall cover only in the event that death shall 
result within ninety days from the date of the accident.” Other standard 
provisions required by law to be inserted in such policies were set out in the 
janguage of the statute. Vhose provisions pertinent to the issues here are as 
follows: 

“4. Written notice of injury or of sickness on which claim may be based 
must be given to the association within twenty days after the date of the acci- 
dent causing such injury er within ten days after the commencement of disability 
irom such sickness. In the event of accidental death immediate notice thereof 
ruust be given to the association. 

“5. Such notice given by or in behalf of the insured or beneficiary, as the 
case may be, to the association at its home office in the city of Des Moines, Iowa, 
or to any authorized agent of the association, with particulars sufficient. to 
identify the insured, shall be deemed to be notice to the association. Failure ¢ 
give notice within the time provided in this policy shall not invalidate any claim 
if it shall be shown not to have been reasonably possible to give such notice and 
that notice was given as soon as was reasonably possible. 

“6. The association, upon receipt of such notice, will furnish to the claimant 
such forms as are usually furnished by it for filing proofs of loss. If such forms 
are not so furnished within fifteen days after the receipt of such notice, the 
claimant shall be deemed to have complied with the requirements of this policy 
as to proof of loss, upon submitting, within the time fixed in the policy for 
filing proofs of loss, written proof covering the occurrence, character and extent 
of the loss for which claim 1s made. 

“7. Affirmative proof of loss must be furnished to the association * * * within 
ninety days after the date of such loss.” 

Anderson, the insured, lived in Traverse City, Mich. He was an undertaker 
and florist, thirty-cight years of age. Besides other business interests, he was 
engaged in erecting a garage to be used in a taxicab business. His assets 
amounted to about $33,000 and his obligations were about $13,000. He was 
married and had two children. On June 8, 1919, he left Traverse City for Chicago 
by train, primarily to purchase materials for the building he was erecting. On 
arrival in Chicago June 9 he registered at the La Salle Hotel and spent the day 
attending to various business matters. In the evening he had dinner and attended 
a theater with a man he had business dealings with during the day. He wrote 
his wife he would leave Chicago Tuesday night. On Tuesday, the 10th, he 
transacted business matters until shortly after 5 o’clock, and at 7:45 p. m. he 
took passage on the steamsnip Alabama for Muskegon, Mich. Between 8 and 
9 o'clock he was seen in the dining'room of the boat by Capt. Mackey, of the 
Goodrich Steamship Company, who knew him well. The Alabama docked at 
Grand Haven about 3:30 a. m. on the 11th, and reached Muskegon at a later 
hour. Anderson was not seen to leave the boat at either of those ports. When 
the boat arrived at Muskegon, his clothing and other belongings, except one 
cuit and his shoes, were found in the stateroom. His traveling bag was also 
there. Less than $2 was found in his purse. There is evidence that he wore a 
large diamond ring and was in the. habit of carrying a roll of bills in his pocket. 
Anderson’s wife conducted a thorough search for him, going to the extent of hiring 
the services of two well-known detective agencies. Accounts of his disappearance 
appeared in local and Chicago papers. Handbills were distributed containing his 
picture and other matter to aid in identification, but he was never seen or heard 
from after his disappearance on the boat. He occasionally played cards for money, 
but was not a confirmed gambler. No evidence appears that he was being pressed 
by any of his creditors or suffering any financial embarrassment from any other 
source. When he left Traverse City, his bank balance was $1,364.65. His home 
life had been happy, except about a year prior to his disappearance he became in- 
volved with another woman, which led to a brief period of strained relations with 
his wife. After this difficulty, his wife forgave him, and the record shows he was 
fond of, and attentive to, his family. At the time the case was tried, in May, 
1930, he had been absent and unheard of almost eleven years. 

Plaintiff introduced in evidence the insurance policy and a written notice pur- 
porting to be a proof of loss, in the following language: 

“To the Inter-State Business Men’s Accident Association: 
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“You are hereby notified that Ralph A. Anderson took passage on the steamship 
Alabama at Chicago, Illinois, on the evening of June 10, 1919, for Muskegon, 
Michigan, and that he is believed to have been lost overboard while in passage 
from Chicago to Muskegon on the night of June 10 or the morning of June 11, 
1919, and that he is dead and that his death was caused by violence or accident. 

“He held a policy in your company No. 145834 and the undersigned is benefi- 
ciary in case of death. 

“Dated August 8, 1910, Traverse City, Michigan. 

“(Mrs.] Orpha E. Anderson.” 

It was stipulated that this so-called proof of loss was received by defendant on 
August 11, 1919, and in answer thereto it wrote plaintiff the following communica- 
tion: 

“Health and Accident Insurance 
“Inter-State Business Men’s Accident Association of Des Moines, Iowa. 
“August 18, 1919. 
“Mrs. Orpha E. Anderson, 
Traverse City, Mich. 

“Dear Madam—In compliance with your request of the 8th inst. we are en- 
closing herewith a set of claim blanks with the understanding that in furnishing 
them the association does not admit of any liability in connection with any claim 
which may be filed, neither is the act of furnishing the blanks to be construed as 
a waiver upon the part of the association. 

“It does not appear from the facts presented in your notice that there is any 
liability upon the part of the association on account of the disappearance of Mr. 
Anderson. 

“Assuring you that we very much regret to learn of the unfortunate disap- 
pearance of Mr. Anderson, I am 

“Yours truly, 


“E. L. Beck, Mer. Claim Dept.” 


Plaintiff did not execute the blanks sent her by defendant and did not furnish 
other evidence of loss except the communication of August 8. The sufficiency of 
plaintiff's communication as notice is not denied, but it is contended that it is not 
a proof of loss as required hy the policy. It was furnished to defendant within 
fiftv-eight days of the alleged death of the insured, and the question before us is 
whether it is a sufficient compliance with the terms of the policy as to proof of loss. 

[1] Paragraph 7 of the standard provisions of the policy requires the furnish- 
ing of “affirmative proof of loss.” By “affirmative proof” is meant such evidence 
of the truth of the matters asserted as tends to establish them, and this regardless 
of the character of the evidence offered. Jenkins v. Hawkeye Commercial Men’s 
Ass’n, 147 Iowa, 113, 124 N. W. 199, 30 L. R. A. (N. S.) 1181. In Orr v. National 
Fire Ins. Co., 50 S. D. 519, 210 N. W. 744, 746, the statute required sworn proof 
of loss. An unverified proof was accepted by the company’s agent. The insurance 
company treated the claim as a proof of loss and denied liability on the policy. 
After the suit was started, and after the time for filing proof of loss had expired, 
the defendant for the first time questioned its sufficiency. That contention was 
held “too utterly trivial to have been made in good faith or to merit any considera- 
tion,” because the company was not in any manner prejudiced by the informality 
or insufficiency of the proof of loss. 

In Van Eman v. Fidelity & Casualty Co. of New York, 201 Pa. 537, 51 A. 177, 
179, it was contended that proof of loss had not been furnished the company 
within two months after the insured’s death. Sixteen days after the death the 
company was notified by letter that Van Eman had died from the effects of an 
injury sustained while riding in a passenger coach on a certain railroad on May 
27, 1927, and that the widow, as the beneficiary named in the policy, made claim 
for $10,000. The company denied liability, and upon suit stood upon the strict 
terms of the condition in the policy that affirmative proof must be furnished to it. 
The court held that as to the affirmative proof required, “the condition does not 
provide that the proof is to be in writing, nor by whom it is to be furnished; but 
the evidence is that such proof, in writing, did reach the company, which acted 
upon it by having its own surgeon take part in the post mortem examination. * * * 
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The company, before receiving this proof, had acted upon what had been furnished 
to it by its own agent, and nothing more was required of the appellee. In such a 
case the law requires nothing vain or useless. * * * The appellant’s defense that it 
did not receive affirmative proof of the insured’s death is without merit, and the 
judgment against it is affirmed.” 

In Griffin v. Northwestern Mutual Life Ins. Co., 250 Mich. 185, 229 N. W. 509, 
510, the insured disappeared on a sea journey, and the only proof furnished the 
defendant as to the manner and place of death was as follows: “Disappeared De- 
cember 30, 1915, enroute from New York to Boston, New England Steamship 
Company, steamer Providence.” The court held: “The purpose of proof of death 
is to enable the insurer to form an intelligent estimate of its rights and liabilities 
under the contract. * * * Plaintiff made such proof as she could. Following this, 
defendant wrote a letter to plaintiff’s counsel. The letter shows defendant had 
full appreciation of plaintiff’s difficulties and full understanding of the matter in 
issue. It made no claim plaintiff had not furnished such proof as she could. The 
proofs of death were here sufficient.” 

In American National Ins. Co. v. Hicks (Tex. Com. App.) 35 S.W.(2d) 128, 
131, 75 A. L. R. 623, the court said: “If the defendant in error could not possibly, 
by the use of reasonable means and due diligence, have procured the information 
necessary for her to have, in order to make due proof of the death of Archie 
Hicks, the law did not impose upon her, as a duty, the attempted doing of an im- 
possible thing.” 

[2, 3] It may be stated as a general rule that sufficient proof of death is made 
by evidence in any form which is substantial and trustworthy enough to enable the 
insurer to form an intelligent estimate of his rights and liability under his contract, 
and any succinct and intelligent statement giving the information called for by the 
policy, whether verified or not or whether by eye-witnesses or not, in the absence 
of some policy or statutory requirement to the contrary, is sufficient to put the in- 
surer upon inquiry to determine whether he is liable. 5 Joyce on Ins. (2d Ed.) § 
3277. The rule is well settled that contracts of insurance are to be construed 
liberally in favor of the insured and strictly against the insurance company. Budel- 
man v. American Ins. Co., 297 Ill. 222, 130 N. E. 513. 

[4, 5] Neither the policy nor the statute requires a claimant to use a prescribed 
form in making proof of loss, nor is it required that the proof of loss shall be 
verified. There is no provision that any penalty or forfeiture shall follow a failure 
to use the particular forms furnished by the insurer. In the absence of any policy 
or legal requirement, courts are not authorized to place such a construction upon 
the language of the policy as would virtually cause a forfeiture and prevent re- 
covery by one who in apparent good faith furnished proof sufficient to apprise 
the insurer as to the occurrence, character, and extent of the loss. The document 
presented by plaintiff to defendant dated August 8 contained all the essential and 
necessary information to enable defendant to conduct an inquiry of its own and 
determine its liability. It gave all the information that was available. It detailed 
the time when, and the place where, the insured met his death, including its cause, 
as nearly as they could be defined and as fully as it was possible for plaintiff to 
state. Defendant did not communicate with plaintiff until one week after receipt 
of the document. In its reply no objection was raised to its form or contents. No 
request was made for further particulars or additional proof. It is urged that 
sending blank forms to plaintiff was equivalent to a request that they be executed 
by her. No presumption of that kind can be raised against her. The association 
treated her document as a statement of facts, and replied to her that “it does not 
appear from the facts presented in your notice that there is any liability upon the 
part of the association on account of the disappearance of Mr. Anderson.” From 
this letter it is apparent that defendant had considered plaintiff's communication 
and had determined that under the facts therein stated there was no liability under 
the policy. After definitely reaching this conclusion and unequivocally notifying 
plaintiff to that effect, it cannot, at a trial eleven years afterwards, be heard to ob- 
ject to the form or contents of the document upon which it acted in denying li- 
ability. Continental Ins. Co. v. Ruckman, 127 Il. 364, 20 N. E. 77, 11 Am. St. Rep. 
121: Continental Fire Ins. Co. v. Rogers, 119 Ill. 474, 10 N. E. 242, 59 Am. St. 
Rep. 810. 


The facts in the case of Feder v. Midland Casualty Co., 316 Ill. 552, 147 N. E. 
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468, showed that the insured was drowned and that his body was recovered and 
identified by the insurance agent who wrote the policy. No written notice of 
death or proof of loss was made to the company and the premiums theretofore due 
on the policy had not been paid. It was held that oral notice to the agent of the 
company was not a compliance with the terms of the policy, which required writ- 
ten notice of the accident, and that there was an entire failure to furnish the proofs 
of loss required. It was also held that, to recover under an alleged waiver of 
proof of loss, the waiver must be pleaded. The decision in that case is relied upon 
by defendant, but it has no application to the facts in the case at bar. Here the 
premiums were paid and notice and proof of loss were furnished. There is no 
question of waiver in this case. The question is whether the document submitted 
by plaintiff was a sufficient compliance with the requirement to furnish proof of 
loss. The doctrine of estoppel is incidentally involved, but the doctrine of waiver 
is not. 

[6-9] Defendant contends that the declaration fails to state a cause of action 
because it does not aver the accident caused Anderson’s death within ninety days, 
and that, in order to bring herself within the terms of the policy, such an aver- 
ment was necessary. Alleging that Anderson came to his death by accidental means 
on June 11, 1919, in Lake Michigan is equivalent to saying that he was drowned 
and that his drowning and death were simultaneous, as they must have been. In- 
voluntary death by drowning is death by external, violent, and accidental means. 
Healey v. Mutual Accident Ass’n, 133 Ill. 556, 25 N. E. 52,9 L. R. A. 371, 23 Am. 
St. Rep. 637. Where the insured suffers an injury which causes death, and there is 
no proof in the record from which it can be determined whether the injury was 
accidental or self-inflicted, the presumption is that the injury was accidental and 
not self-inflicted. Wilkinson v. Aitna Life Ins. Co., 240 Ill. 205, N. E. 550, 25 L. 
R. A. (N. S.) 1256, 130 Am. St. Rep. 269. The declaration stated a good cause of 
action, and the rule obtains that, even though the averments, taken by themselves, 
may bear two different constructions, yet, when coupled with the verdict, they are 
to be interpreted in that sense which will sustain it. Kelleher v. Chicago City 
Railway Co., 256 Ill. 454, 100 N. E. 145; Sargent Co. v. Baublis, 215 Ill. 428, 74 
N. E. 455. 

[10, 11] The insured’s financial obligations, compared with his assets, were not 
excessive. He was apparently prosperous. He was engaged in two lines of busi- 
ness and expanding his activities by taking on another. He had a substantial bank 
balance. It was planned that on the trip to Chicago his wife and a married couple 
were to accompany him. On account of their inability to go, he went alone, and 
the evidence tends to show his intention was to return. Taken cumulatively, the 
testimony was sufficient, as a matter of law, to entitle plaintiff to have the case 
submitted to the jury. The death of Anderson was the principal controverted fact 
in the case. The evidence presented was sufficient to warrant the verdict returned 
by the jury. The affirmance of the judgment by the Appellate Court concludes this 
court on questions of fact. Central Trust Co. v. Hagen, 339 Ill. 384, 171 N. E. 
531; Weisguth v. Supreme Tribe of Ben Hur, 272 Ill. 541, 112 N. E. 350. 

[12, 13] Plaintiff’s instructions Nos. 2, 5, and 6 told the jury that the policy 
provisions as to “immediate notice” and “proof of loss within ninety days” mean 
that such notice and proof must be given within a reasonable time, and “proof of 
loss” means such proof as is reasonable “in view of all the facts and circumstan- 
ces connected with the case.” It is urged that these instructions were erroneous in 
not confining the jury to the evidence and that they allowed the jury to consider 
facts and circumstances outside the evidence. The instructions did not submit anv 
question of fact to the jury. Their purpose was to define the meaning of the terms 
mentioned. The eighth instruction, with respect to notice and proof of death, ex- 
pressly confines the jury to the evidence. The instructions are to be considered as 
a series. The court did not err in giving them. The objections raised on consti- 
tutional grounds to instruction No. 8 were passed upon by this court in its former 
opinion. 242 Ill. 612, 174 N. E. 873. 

[14, 15] The subject-matter of defendant’s offered instruction No. 16 was in- 
cluded in another instruction given at its instance. It also contained an erroneous 
statement of fact with reference to the averments of the declaration. The court 
did not err in refusing it. Instruction No. 17 stated that the proof of loss fur- 
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nished by plaintiff did not constitute affirmative proof of loss within the meaning 
of the policy. In view of our holding, the court was justified in refusing that in- 
struction. The eighteenth instruction. referred to the limitations imposed by the 
‘policy, confining its operation to death from physical injury by accidental means 
and then only upon condition that affirmative proof of loss be furnished defendant 
within ninety days thereafter. Defendant’s contention on these issues cannot be 
upheld, and the instruction was properly refused. The nineteenth instruction told 
the jury that affirmative proof of loss, within the meaning of the policy, means a 
sworn statement signed by plaintiff or some one in her behalf. In the absence of 
a specific policy or statutory requirement, this is not the law. The instruction was 
properly refused. 

[16] Defendant complains that the trial judge improperly examined witnesses 
and made prejudicial remarks during the course of the trial. A considerable lati- 
tude must be allowed the trial court in conducting a trial, and it is only where his 
conduct or remarks are such as would ordinarily create prejudice in the minds of 
the jury that they constitute ground for reversal. Featherstone v. People, 194 III, 
325, 62 N. E. 684; Schaffner v. Massey Co., 270 Ill. 207, 110 N. E. 381. There were 
a large number of witnesses, and the testimony was voluminous. While the trial 
judge at times exhibited impatience, we do not think his conduct was prejudicial or 
detrimental to a fair trial. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 

De Young, J., dissenting. 


PARKER vy. PROVIDENT LIFE & ACCIDENT INS. CO. No. 32171. 
Supreme Court of Louisiana. May 29, 1933. 
On Rehearing Jan. 2, 1934. 
152 Southern Reporter 583. 
1. INSURANCE. 

Evidence in action on accident policy held insufficient to show that insured 
shop foreman sustaining hernia was totally disabled thereby. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

In case of ambiguity of contract or doubt resulting from state of proof, 
insurance contracts are construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Shop foreman sustaining hernia as result of pulling lever or handle of jack- 
screw, held not injured from “accidental means,” within accident policy. 

There was no evidence of any slip of hands or feet, or break or 
loosening of machinery to cause sudden jerk or jar and apparently nothing 
increased the load which insured expected to lift, and insured acted 
voluntarily. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

4. INSURANCE. ; 

To warrant recovery on policy insuring against injury through “accidental 
means,” there must be something unforeseen or unexpected in act which precedes 
and causes injury. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

O’Niell, C. J., and Rogers, J., dissenting. 

Appeal from Eleventh Judicial District Court, Parish of Vernon; Hal A. 
Burgess, Judge. ; 

Action by Corduke Parker against the Provident Life & Accident Insurance 
Company. From part of the judgment in plaintiff’s favor, defendant appeals. 

Reversed, plaintiff’s demands rejected, and suit dismissed. 


Thompson & Ferguson, of Leesville, and Cline, Thompson & Lawes, of Lake 
Charles, for appellant. 
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Woosley & Cavanaugh, of Leesville, for appellee. 
3RUNOT, Justice. 


This is a suit on an accident insurance policy and the appeal is from that 
part of the judgment in favor of the plaintiff and against the defendant for $100 
per month, with legal interest thereon beginning December 14, 1930, for sixty 
consecutive months, or during the plaintiff’s disability to perform any and every 
duty pertaining to his occupation and business, and for the further sum of $500 
as attorney’s fees and the costs of the suit. Plaintiff did not appeal from that 
part of the judgment rejecting his demand for double indemnity, and, as he has 
not answered the appeal, that issue has passed out of the case. 


The material allegations of the petition are that on December 14, 1930, the 
plaintiff suffered an accidental injury to the right side of his abdomen, which pro- 
duced a complete inguinal hernia that has continuously and totally incapacitated 
him from performing any and every duty pertaining to his occupation and busi- 
ness, and he seeks recovery under the provisions of sections (a) and (b) of 
part IV of the policy. These sections are as follows: 


“Sec. (a) Or, commencing on date of the accident, for the period during 
which such injury alone shall wholly and continuously disable and prevent the 
Insured from performing any and every duty pertaining to his business or occu- 
pation, the Company will pay Accident Indemnity At The Rate Per Month 
Specified In Part I for a period not exceeding sixty consecutive months. 


“Sec. (b) Or, if such injury shall not from date of the accident wholly dis- 
able the Insured, but shall within thirty days thereafter wholly disable him, or 
shall, commencing on date of the accident or immediately following total loss of 
time, prevent him from performing work substantially essential to the duties of 
his occupation, the Company will pay an indemnity for the continuous period of 
such disability caused thereby, Not Exceeding Six Consecutive Months, At The 
Rate Of One-Half Of Said Monthly Accident Indemnity.” 

[1] The defendant excepted to the petition as not disclosing a cause of action. 
The exception was overruled and answer was filed. In its answer the defendant 
denies all of the allegations of fact stated supra, and on the trial proved by a 
preponderance of the evidence, and by disinterested witnesses, that from the date 
of the alleged accident to some time in the following February, when the mill 
closed down, the plaintiff continuously performed the duties his vocation and 
business required of him, and drew his salary regularly, without diminution 
thereof, for about two months. The fact is, therefore, established that the plain- 
tiff lost no time, and that no total disability, within the intendment of the policy, 
manifested itself during those months. It is true that the plaintiff developed a 
hernia that necessitated his avoidance of work requiring the lifting of heavy 
objects, but the plaintiff’s occupation and business was that of shop foreman, and, 
in that capacity, it was optional with him whether he lifted or abstained from 
lifting such objects. Moreover, the strain which caused the hernia, neither as to 
time or place, is shown with any degree of certainty. Plaintiff says that he felt 
the pain in his left side on December 14, 1930, while assisting, by the use of a 
lever, in lifiting a heavy object, but he also says that he felt the same pain on a 
previous occasion while loading pipe in a freight car. 

It should be noted that this is a suit for the recovery of indemnity insurance, 
and that recovery is possible only when the case, as presented, comes within the 
clauses of the contract relied upon. We well understand that Parker v. Weber- 
King Mfg. Co., 19 La. App. 177, 139 So. 660, was decided consistently with the 
liberal construction the law requires the courts to give to the Employers’ Liability 
Act (Act No. 20 of 1914, as amended), but the principles applicable to that class 
of cases have no application to the case before us. 

[2, 3] We have read the record carefully and find that plaintiff does not 
allege, neither has he offered any evidence to prove, that his hernia was caused 
solely by external, violent, and accidental means. All that the policy sued upon 
insures against is stated in part 1 thereof as follows: 

“The effects resulting directly and exclusively of all other causes, from 
bodily injuries sustained during the life of this policy, solely through External, 
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Violent and Accidental Means (excluding suicide, sane or insane, or any attempt 
thereat),” etc. 

On the facts disclosed by the record we find that from December 14, 1930, until 
some time in the following February, the plaintiff lost no. time, was on the job 
assigned to him daily, and received his regular wages of $150 per month; that 
he has not proved with reasonable certainty the time he suffered the injury which 
caused the hernia for which he claims indemnity; and that he has not proven, 
or attempted to prove, that the hernia was caused by violent and accidental means. 

It is the accepted rule that insurance contracts are construed against the 
insurer, and a liberal interpretation exempting or limiting the insurer’s liability 
is not permitted. The rule is applicable where there is ambiguity in the contract, 
or where doubt of the essential facts to be established results from the state of 
the proof. Whether an injury results from violent and accidental means or from 
means employed in the usual and accepted manner are distinct propositions. The 
plaintiff was insured against the effects of the former, but not against the effects 
of the latter. 

In the case of Riley v. Interstate Business Men’s Accident Association (Iowa) 
152 N. W. 617, 619, the court said: 

“There is a difference between an accidental result and an accidental cause. 
* * * Tt is apparent that to entitle one to recover, under a policy like the one 
in question, it is not sufficient to show that the death was accidental. Death is 
the result of some precedent act or condition. It is traceable to some cause. It 
is not sufficient, to make the cause accidental, that it appear that the resulting 
death was unanticipated, unforeseen, and not expected as a result of the act done. 
It must appear that that which happened to produce the result happened through 
accident, in order that the proper foundation may be laid for the recovery. The 
policy provides recovery in the event of death, but only where death results from 
bodily injuries effected solely by external, violent, and accidental means.” 

In Schmid v. Indiana T. Acc. Ass’n, 42 Ind. App. 483, 85 N. E. 1032, 1037, 
and Elsey v. Fidelity & Cas. Co. (Ind. App.) 109 N. E. 413, the rule in Indiana is 
stated as follows: 

“Tf the result is such as follows from ordinary means, voluntarily employed, 
in a not unusual or unexpected way, it cannot be called a result effected by 
accidental means,” and “that, where an injury occurs as the direct result of inten- 
tional acts, it is not produced by accidental means.” 

The Indiana rule was followed by the federal courts in Lewis v. Iowa State 
Traveling Men’s Ass’n (D. C.) 248 F. 602, affirmed in (C. C. A.) 257 F. 552. 

In Horton v. Travelers Ins. Co., 45 Cal. App. 462, 187 P. 1070, the California 
Appellate Court held that: It is not enough to constitute “accidental means” that 
the injury is unexpected or unforeseen, but there must be something of an unex- 
pected or unforeseen character in the means which produced the injury. 

The cases cited are in accord with the textwriters, Couch, Cooley, and Joyce. 
See Couch on Insurance, p. 3958; Cooley’s Brief on Insurance (2d Ed.), vol. VI, 
p. 5235; Joyce on the Law of Insurance, vol. 5, p. 2863 et seq. Mr. Cooley says: 

“A person may do certain acts the result of which may produce unforeseen 
consequences, and may produce what is commonly called accidental injury; but 
when the means are exactly what he intended to use and used, the means are not 
accidental within the meaning of the policy.” 


In support of his views Mr. Cooley cites, in addition to the authorities we 
have cited supra, the following cases: Lehman v. Great Western Accident Ass’n, 
155 Iowa, 737, 133 N. W. 752, 42 L. R. A. (N. S.) 562; Maryland Casualty Co. 
v. Spitz, 246 F. 817, 159 C. C. A. 119, L. R. A. 1918C, 1191; Tuttle v. Pacific 
Mut. Life Ins. Co., 58 Mont. 121, 190 P. 993, 16 A. L. R. 601; U. S. Fidelity & 
Guaranty Co. v. Blum (C. C. A.) 270 F. 946, 947. 

In the last-cited case the court said: 


“There is a distinction between accidental death which may be an unexpected 
or unintentional result of a voluntary act, and death from accidental means, which 
must result from some unforeseen or unintended act.” 

To the same effect is Barnstead v. Commercial Travelers’ Mut. Acc. Ass'n, 
204 App. Div. 473, 198 N. Y. S. 416; Kendall v. Travelers’ Protective Ass'n, 87 
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Or. 179, 169 P. 751; Young v. Continental Casualty Co., 128 S. C. 168, 122 S. E. 
577: American Accident Company v. Reigart, 94 Ky. 547, 23 S. W. 191, 21 
L. R. A. 651, 42 Am. St. Rep. 374; Fedar v. Iowa State Traveling Men’s Ass'n, 
107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 70 Am. St. Rep. 212; Preferred 
Accident Ins. Co. v. Patterson, 213 F. 595, 130 C. C. A. 175; Rock v. Travelers’ 
Ins. Co., 172 Cal. 462, 156 P. 1029, 1030, L. R. A. 1916E, 1197; 7 A. L. R. page 
1136. 

In the case of Rock v. Travelers’ Ins. Co., the court said: 

“A differentiation is made, therefore, between the result to the insured and 
the means which is the operative cause in producing this result. It is not enough 
that death or injury should be unexpected or unforeseen, but there must be some 
element of unexpectedness in the preceding act or occurrence which leads to the 
injury or death. Policies like the one before us have been before the courts in 
many cases, and the great weight of authority, we think, sustains the view which 
we have just expressed. Thus in Clidero v. Scottish Accident Ins. Co., 29 Scot. 
L. R. 303, Lord Adam said: 

“*The question, in the sense of this policy, is not whether death was the 
result of accident in the sense that it was a death which was not foreseen or 
anticipated. That is not the question. The question is, in the words of this policy, 
whether the means by which the injury was caused were accidental means. The 
death being accidental in the sense in which I have mentioned, and the means 
which led to the death as accidental, are, to my mind, two quite different things. 
A person may do certain acts, the result of which acts may produce unforeseen 
consequences, and may produce what is commonly called accidental death, but 
the means are exactly what the man intended to use, and did use, and was pre- 
pared to use. The means were not accidental, but the result might be accidental.’” 

We have made a diligent search and have found that the great weight of 
authority is in line with the authorities cited supra and with the excerpts we have 
quoted therefrom. 

For the foregoing reasons we have reached the conclusion that the judgment 
appealed from should be avoided and reversed, and it is so decreed. It is further 


decreed that plaintiff's demands be rejected, and his suit dismissed, at his cost, 
in both courts. 


O’Niell, C. J., is of the opinion that the judgment appealed from is correct. 
On Rehearing. 


Odom, Justice. 

Counsel for plaintiff earnestly insist that our former opinion and decree are 
erroneous for two reasons, first, because we held that plaintiff was not totally 
disabled by the hernia, and, second, because we held that the hernia was not 
brought on by “accidental means.” 

If our holding that the hernia was not caused by accidental means is correct, 


then the question whether plaintiff was totally or only partially disabled passes 
out of the case. 


Plaintiff was insured against effects resulting from bodily injuries sustained 
“solely through external, violent and accidental means,” and not against the effects 
resulting merely from accidental injuries. 

If it be true that plaintiff’s present affliction is due to an accident which he 
sustained on December 14, 1930, as he says, it does not necessarily follow that he 
is entitled to recover under the terms of the policy. This is conceded by plaintiff’s 


counsel. But they contend that the accident was due solely to accidental means. 
Counsel for defendant dispute this. 


These are the facts relating to the injury, as told by the plaintiff himself: He 
is forty-six years old, and up to December 14, 1930, was sound in body. He was 
then and had been for eight years employed by the Weber-King Lumber Com- 
pany as a master mechanic. On the date named he and a helper were straightening 
an axle, using a jackscrew. He was pulling on the lever or handle of the jack- 
screw and says, “It was a pretty hard pull. There was a kink in the axle and I 
had to brace my foot against one side of the truck in order to pull it.” 

He was asked to state what injury he sustained and what pain he felt and 
he said, “Well, I felt a severe pain in my groin and turned sick and told J. T. 















1582 The Insurance Law Journal, Vol. 82 [June, 1934 








Laird, (he being the helper) that I had hurt myself and I quit and he finished 
the job himself, straightened the axle.” 

According to his testimony and that of his physician, there developed within 
a short time an inguinal hernia at or near the place where he felt the pain, 
There is nothing further said concerning the circumstances under which the 
injury was sustained. We must therefore assume that plaintiff voluntarily did in 
a natural way that which he intended to do; that nothing unforeseen or unex- 
pected happened except the result—the injury. There was no slip of the feet or 
hands, no break or loosening of the machinery to cause a sudden jerk or jar, 
and nothing to increase the load which he expected to lift. He does not say 
that after he took hold of the lever to pull he found the load heavier than he 
expected or that he found it necessary to or did put forth more effort than he 
originally intended. He did not involuntarily or unexpectedly lose control of either 
his mental faculties or his muscles so as to bring about a change in the manner 


of doing that which he intended to do. Nothing unexpected happened except the 
result. 


Under these circumstances we reaffirm our original holding that the injury, 
though accidental, did not result from “accidental means.” 

[4] The overwhelming weight of authority is to the effect that, if the means 
which produces an injury in the usual and expected way, the resulting injury, 
though unexpected, unusual, or unanticipated, is not produced by “accidental 
means.” But if in the act which precedes the injury there intervenes something 
unforeseen or unexpected, or if something unusual occurs which produces the 
injury, then it may be said that the injury resulted through “accidental means.” 

Or, as stated in a case note found in 45 A. L. R. 1528: 


“If a result is such as follows from ordinary means, voluntarily employed, 
in a not unusual or unexpected way, it can not be called a result effected by 
accidental means, within the meaning of an accident insurance policy. Mutual Life 
Insurance Company v. Dodge (1926, C. C. A. 4th) 11 F.(2d) 486. 

“But if, in the act which precedes the injury, something unforeseen, unex- 


pected, unusual occurs, which’ produces the injury, then the injury has resulted 
through accidental means.” 


This case note supplements those on the same subject-matter found in 7 
A. L. R. 1131, 14 A. L. R. 788, 35 A. L. R. 1191, and 42 A. L. R. 243, where 
practically all the cases touching the subject are cited and reviewed. 

Counsel for plaintiff cite the case of Brown v. Continental Casualty Company, 
161 La. 229, 108 So. 464, 467, 45 A, L. R. 1521, as supporting a contrary view. 


The holding in that case, under the facts there found, is not inconsistent with 
our holding here. Dr. Brown was accustomed to inhaling chloroform and taking 
chloral to relieve headache and insomnia and was found dead in bed one morn- 
ing, “the evidence being that he had fallen asleep while inhaling the chloroform.” 
He inhaled chloroform intentionally, voluntarily, expecting relief from his suffer- 
ing as he had obtained on many previous oceasions. He did not expect that death 
would be the result. His death was therefore unexpected, unforeseen—an accident. 
The inhaling of the chloroform was the “means” by which the accident hap- 
pened. But between the moment he voluntarily or intentionally began to inhale 
chloroform and the moment of his death, which was an unexpected result, some- 
thing unforeseen, unintentional, accidentally happened; he inhaled too much or an 
overdose and it was the overdose which caused his death. He intended to inhale 
the usual quantity in the usual way and, if he had and death had resulted, there 
would have been no liability under the particular provisions of the policy which 
insured only against injury or death through “accidental means.” But the voluntary 
inhaling of a usual and expected dose would not have and did not cause death. 
On the contrary, death was caused by the inhaling of an overdose which was not 
expected and intentional, but unexpected, unintentional, and purely accidental. 
The overdose and not the usual, intended quantity being the “means,” by which 
death resulted and the taking of the overdose being accidental, it follows that 
death was caused by “accidental means.” 

In the course of its opinion the court said: 
“In the case before us, there was this element of unexpectedness, that the 
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insured inhaled more chloroform than he expected to inhale. The means or cause 
of his death was not that he intentionally inhaled chloroform, which he had done 
many times before, but that he unintentionally inhaled too much chloroform.” 

The court in thus speaking was not referring to the “element of unexpected- 
ness” in the result but to the “element of unexpectedness” in the means which 
brought about the result and that is the crux of the case. The court illustrated, 
saying : 

“If a man intentionally takes a dose of medicine, but unintentionally takes 
poisonous medicine, and thereby kills himself, would the verdict of the coroner’s 
jury be that the cause of death was that the man intentionally swallowed medicine, 
or would it be that the cause of death was that the man unintentionally swallowed 

oison?” 
: Following this illustration by the court, two cases are cited, in one of which 
it was found that death resulted from an overdose of medicine prescribed by a 
physician and in the other that death resulted from taking poison by mistake. 
In each of the cases it was held that death was caused by “accidental means,” 
the theory being that there was an “element of unexpectedness” in the means 
which caused death. 

The court in the Brown Case went on to say: 

“If we should hold that the death in this instance, which was caused by the 
accidental inhaling of too much chloroform, was not a death by accidental means, 
merely because the inhaling of some of the chloroform was not accidental, we 
would find it difficult to imagine a case of death by accidental means.” (Italics 
ours. ) 

What we are asked to hold is that if an unforeseen, unexpected, unanticipated 
injury results from the doing of an act voluntarily and as expected, the doing 
of the act being the means by or through which the injury was caused, then the 
injury was caused by “accidental means.” 

We cannot so hold. On the contrary we hold that unless there is an accidental 
element in the act which precedes and causes the injury, there can be no recovery 
under a policy which insures only against injuries caused by “accidental means.” 
From this it does not follow that there can be no recovery in any case where the 
means by which an injury results is voluntarily commenced or begun. It frequently 
happens that unexpected, accidental elements intervene between the beginning of 
a voluntary act and the injury. In such cases, if the injury is traceable to the 
intervening, unexpected happening, and not to the doing of the act as intended, 
there may be recovery. To illustrate: The plaintiff in the present case voluntarily 
pulled on the lever of the jackscrew he did precisely what he intended to do in 
the way he intended to do it; injury resulted. He cannot recover because the 
injury resulted from the doing of the act just as it was intended. The pulling on 
the handle of the jackscrew was the means by which the injury was caused. But 
there was nothing accidental about the means. He pulled just as he expected to. 
But if while pulling on the lever his foot had unexpectedly slipped, and due to 
the slip there had been an unforeseen, unanticipated increase in the strain on his 
body and the injury had resulted from the increased strain, he could have recov- 
ered, even though he was voluntarily pulling on the lever. 

Our former decree is correct and is now reinstated and made final. 

O’Niell, C. J., dissents and hands down reasons. 

Rogers, J., dissents. 


JOHNSON v. FEDERAL LIFE INS. CO. No. 29746. 
Supreme Court of Minnesota. Jan. 26, 1934. 
252 Northwestern Reporter 666. 


INSURANCE. 

Where, just as insured leaned into automobile, apparently to turn ignition 
switch preparatory to cranking, automobile was struck by another automobile 
resulting in insured’s death, whether insured’s act was so much an incident to 
driving automobiles as to be part thereof, and whether wrecking of automobile 
resulted in throwing insured from it, within increased indemnity provision of 
accident policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 
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Syllabus by the Court. 

An insurance policy gave indemnity for accidental loss of life “sustained by 
the wrecking or disablement of any horse drawn or motor driven car or motor 
cycle in which the insured is riding or driving or by being accidentally thrown 
therefrom.” The plaintiff's intestate was driving his auto. He stopped to aid a 
motorist on the opposite side of the highway. Returning, he leaned over or into 
the front part of his car and reached along the dashboard where the ignition 
switch was. The motor was not running. The car was not equipped with a self- 
starter. Just at this time the car of plaintiff’s intestate was struck by an auto, he 
and his car were carried to the opposite side of the highway, and he was killed. 
The jury could infer that what he was doing was so much an incident to driving 
in the car as to be part of it and to bring him within the terms of the policy; or 
it could infer that the wrecking or disablement of the car resulted in throwing 
him from it within the terms of the policy. Judgment should not have been 
ordered for the defendant notwithstanding the verdict for the plaintiff. 

Stone, J., dissenting. 

Appeal from District Court, Polk County; William Watts, Judge. 

Action by Anna Johnson, as administratrix of the estate of Hilmer H. Peter- 
son, deceased, against the Federal Life Insurance Company. From an order grant- 
ing defendant’s motion for judgment for plaintiff for $1,200, notwithstanding the 
verdict of the jury for $2,400, plaintiff appeals. 

Order reversed. 

Ole J. Vaule and Wm. P. Murphy both of Crookston, for appellant. 

O’Brien & Sylvestre, of Crookston, for respondent. 

DrBeLt, Justice. 

Action on an accident insurance policy upon the life of plaintiff’s intestate, 
Hilmer H. Peterson. There was a verdict for the plaintiff for $2,400. Defendant 
moved for judgment for the plaintiff for $1,200, notwithstanding the verdict of the 
jury for $2,400, or for a new trial. The motion for judgment was granted, and 
plaintiff appealed. 

1. Part 3 (a) of the policy promises insurance as follows: “For loss of life 
* * * sustained by the wrecking or disablement of any horse drawn or motor 
driven car or motrocycle in which the insured is riding or driving or by being 
accidentally thrown therefrom, * * * the company will pay the sum of $2000.” 

Part 4 (a) has this provision: “For loss of life * * * sustained by being 
struck, knocked down or run over while on a public highway by a vehicle pro- 
pelled by steam, cable, electricity, naptha, gasoline, compressed air liquid or 
horsepower * * * the company will pay the sum of $1000.” 

Part 7 has this provision: “Each consecutive full year’s renewal of this 
policy shall add ten per cent to the specific losses * * * until such accumula- 
tion reaches fifty per cent at the end of the fifth year, there being no further 
accumulations after the fifth renewal.” 

The policy was twice renewed. If the provision of part 3(a) carrying $2,000 
indemnity was applicable, the plaintiff was entitled to a verdict of $2,400. If part 
4(a) carrying $1,000 indemnity was’ applicable, the plaintiff was entitled to a 
verdict for $1,200. 

Plaintiff’s intestate was killed in an automobile accident on September 9, 1932, 
at 7 or 7:30 o’clock in the evening. It is conceded that the plaintiff is entitled to 
recover $1,000, plus the 20 per cent., or $1,200. She claims that she is entitled 
to recover $2,000, plus 20 per cent. or $2,400. 

James Stavig was driving his auto north from East Grand Forks in Polk 
county toward Alvarado in Marshall county. He had tire trouble, and parked on 
the easterly side of the highway to repair the tire. The deceased, Hilmer H. 
Peterson, came from the north on the westerly side of the highway. He stopped 
upon Stavig’s signal at a point on the westerly side of the highway southerly of 
the Stavig car, took his tools, and went across the highway to help. He worked 
with Stavig a while, remarked that he had no lights on his car and that he must 
go. 

There was a woman passenger in the Stavig car. She had alighted and was 
standing near the rear of the car at the easterly or shoulder side. She saw 
Peterson go across to his parked car. Her opportunity of seeing was fair. A 
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Studebaker car was coming on the west side from the north and its lamps lighted 
the vicinity of the Peterson car. Her testimony is that when she last saw Peter- 
son he was on the easterly side of his car leaning over it and had his hand on 
the car. He seemed to be reaching along the dashboard. The ignition switch was 
on the dashboard about the middle of the car from left to right. The car was 
a 1916 model Ford. It was an open car. It was not equipped with a self-starter. 
To start the motor Peterson had to turn the ignition switch on the dashboard 
and then crank the car. The motor was not running. A door was painted on the 
left-hand side of the car toward the front, but there was no door. There was a 
door on the right-hand side toward the front. The natural way to get into the 
car was from this door. Another way was to crawl over from the left-hand side 
or get into the rear from the rear door and crawl into the front seat. Neither 
was difficult for an active man. The deceased had a wooden leg. The left side of 
the car afforded him an inconvenient, though possible, way of getting into the 
front seat. 

The Studebaker car coming from the north hit Peterson’s car. There is some 
dispute as to just what followed. It is not disputed that the two cars went over 
to the easterly half of the road and stopped near the easterly shoulder or ditch. 
Plaintiff’s intestate was found partly in the easterly ditch and partly in the road 
just northerly of the two cars and some distance southerly of the Stavig car. 

The plaintiff's intestate was not physically in his car. If the policy makes 
such requirement, the plaintiff cannot recover. 

It is fair to infer that, when the deceased crossed the highway to his car, 
after assisting Stavig, he went with the purpose of continuing his journey. This 
is a fair inference from the remark he made when he left the Stavig car. The 
jury could infer that he was about to turn, or had turned, the ignition switch 
preparatory to cranking the car and resuming his journey. If he had been in a 
car using a self-starter, there would be little doubt that he was in the car driving. 
An inference cannot go so far as to sustain the theory that he was physically in 
the car driving or that he was physically in the car so that he might he actually 
thrown out of it. It is a fair inference which the jury might make that he was 
leaning upon or over the car, just a moment before the accident, and that he was 
preparing to move on. 

The situation is about this: The deceased, as he came from the north, was 
in his car driving. His driving was interrupted by the signal from Stavig, and 
he stopped and went to his aid. There was a wrecking or disablement of the 
car by the collision. Because of it, the deceased may have been thrown or carried 
from his position to the easterly ditch. Under the circumstances, a jury might 
infer that what he was doing was so connected with his driving as to be inci- 
dental to it and within the policy a part of his driving the car; or the jury 
might infer that the wrecking or disablement of the car resulted in throwing him 
from it within the terms of the policy. 

The case of Turner v. Fidelity & Casualty Co., 274 Mo. 260, 202 S. W. 1078, 
L. R. A. 1918E, 381, is cited by the appellant. The policy gave indemnity if, when 
the injury was sustained, the insured was “in or on a private conveyance.” The 
auto by which the assured was struck was a private conveyance. When riding 
in it, the motor stopped. It was necessary to crank the car. The insured got out 
of the automobile and walked in front of it, and, while cranking it was injured. 
It was held that he was not in or on the auto. The conclusion reached is opposed 
to a recovery upon facts like those before us. In the following, similar insurance 
provisions were involved. Gilbert v. Federal Life Insurance Co., 257 Mich. 205, 
241 N. W. 150; Sant v. Continental Life Ins. Co., 49 Idaho, 691, 291 P. 1072; 
Guaranty Trust Co. y. Continental Life Ins. Co., 159 Wash. 683, 294 P. 585; Con- 
tinental Life Insurance Co. v. Wilson, 36 Ga. App. 540, 137 S. E. 403; Wright v. 
Etna Life Ins. Co. (C. C. A.) 10 F.(2d) 281, 46 A. L. R. 225. These cases 
are upon different facts. They are of illustrative value upon the construction of 
some of the words of the policy, such as “on” or “in”; and upon the effect of 
the insured being in the car, within the meaning of the policy, though not physi- 
cally within it. Cf. on operation of car in similar situations Pankonin v. Federal 
L. Ins. Co., 187 Minn. 479, 246 N. W. 14; Union Ind. Co. v. Storm, 86 Ind. App. 
562, 158 N. E. 904: Stroud vy. Board of Water Commrs., 90 Conn. 412, 97 A. 336; 




















1586 The Insurance Law journal, Vol. 82 [June, 1934 









Great American Cas. Co. v. Williams, 177 Ark. 87, 7 S.W.(2d) 775. The language 
of the policy is that of the defendant, and the well-understood principle of con- 
struction applies. 
Our conclusion is that judgment notwithstanding the verdict should not have 

been granted. 

Order reversed. 
Stone, Justice. 
I dissent. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. CAVER. No. 3109614. 
Supreme Court of Mississippi, Division B. March 5, 1934. 
152 Southern Reporter 897. 
Syllabus by the Court. 
1. INSURANCE. 

Insurer, under clauses in accident and health policy, held authorized to ter- 
minate policy by declining to accept premium on any premium date. 

Accident and health insurance policy contained clauses providing that 
the acceptance of any premium on the policy shall be optional with the 
association, and that the association cannot cancel the policy during any 
period for which the policy has been paid. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

2. INSURANCE. 

Insured, under accident and health policy, had burden of showing authority of 
insurer’s adjusting agent to act in adjusting loss so as to bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Appeal from Circuit Court, Prentiss County; Thos. H. Johnston, Judge. 

Suit by Tandy L. Caver against the Mutual Benefit Health & Accident Asso- 
ciation. Judgment for the plaintiff, and the defendant appeals. 

Judzment reversed, and the suit dismissed. 

Watkins & Eager, of Jackson, for appellant. 
E. C. Sharp, of Jackson, for appellee. 

Eruripck, Presiding Justice. 

Caver brought suit on an accident and health insurance policy issued by the 
appellant, providing, among other things, that: “If such injuries as described in 
the Insuring Clause do not result in any of the above mentioned specific losses, but 
shall wholly and continuously disable the insured for one day or more, and so long 
as the insured lives and suffers loss of time, the Association will pay a monthly 
indemnity at the rate of One Hundred Fifty ($150.00) Dollars.” 


The policy further provided for partial disability, paying therefor $60 per 
month, and that no statements by the applicant for insurance not included therein 
should void the policy or be used in any legal proceeding, and provided that no 
change in the policy should be valid unless approved by an executive officer of the 
association endorsed on the policy. It was also provided in the policy that: “The 
copy of the application endorsed hereon is hereby made a part of this contract, and 
this policy is issued in consideration of the statements made by the insured in the 
application and the payment in advance of $23.00 as first payment, and the payment 
in advance of premiums of $13.00 quarterly or $52.00 annually thereafter beginning 
with September 1, 1929, is required to keep this policy in continuous effect. If 
any such dues be unpaid at the office of the association in Omaha, Nebraska, this 
policy shall terminate on the day such payment is due. The acceptance of any pre- 
mium on this policy shall be optional with the Association.” It further provided 
that: “The term of this policy begins at 12 o’clock Noon, Standard Time, on date 
of delivery to and acceptance by the Insured against accident and on the 31st day 
thereafter against disease and ends at 12 o’clock Noon on date any renewal is due, 
unless premium is paid on or before date due.” 

The policy was issued and became effective in September, 1929, and quarterly 
premiums were paid thereon until July 1, 1932, when the insurance company re- 
fused to accept premiums offered by check on June 28th, for that quarter, since it 
desired to terminate the policy. 


The policy had a rider attached reading as follows: “The Association cannot 
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cancel this policy during any period for which the policy has been paid.” And: 
“When claim for permanent total disability of the insured, due to bodily injuries 
or sickness covered by this policy, has been filed and approved while this policy is 
in force, there will be no further premium payable, but the insured will draw bene- 
fits as provided in the policy.” 

Prior to July, 1932, Caver was injured, and filed claim for one hundred six 
dollars and some cents, which the insurance company declined to pay. In Decem- 
ber, 1932, Caver was again injured, and for this latter injury this suit was filed. 
Suit was brought for the first injury in a justice of the peace court, resulting in a 
judgment for Caver in the amount claimed, and the insurance company paid this 
judgment. 

After the- rider was attached to the policy, he wrote a letter to the insurance 
company, and he received a letter from some individual who had represented the 
company in some respect in some office in Memphis, Tenn. Caver testified that he 
addressed a letter of inquiry to the insurance company in Memphis, and his letter 
was answered, but the letters were not copied in the record, and we have no means 
of knowing exactly what they contained. The attorney representing Caver offered 
to testifv that Caver’s letter of inquiry was answered by a person whose name is 
\. W. Huertz: that he had considerable dealings and conferences with this person 
covering several years, and that this person was in charge of the company’s busi- 
ness in Mississippi; that he frequently visited in Jackson, Miss., and made adjust- 
ments of losses for and on behalf of the company. 

The court excluded this testimony, and denied a peremptory instruction for 
the defendant, and submitted the case to the jury which found for the plaintiff, 
from which judgment this appeal is prosecuted. 

[1] It will be noted from the quoted clauses from the policy that the insur- 
ance company reserved the right to decline to accept any premium on any premium 
date. The rider merely provides that the insurance policy could not be canceled 
for any period for which the premium was paid. Its language does not purport 
to compel the insurance company to receive premiums at the due date. It is not 
entirely inconsistent with the terms of the policy to give the insurance company 
the option to receive any premium. We do not know what interpretation was 
placed upon this rider by Huertz, nor what his authority was with regard to the 
company. 

We have recently held, in the case of Travelers’ Insurance Co. v. Dwight L. 
Price (Miss.) 152 So. 889, that after a policy has been delivered, our statute, sec- 
tion 5196, Code 1930, does not apply, that the common-law applies, and that the 
company can limit the powers of its agent after the delivery of the policy so as to 
permit no variation in the terms of the policy other than by adjusters. 

[2] It was, of course, the duty of the plaintiff, appellee here, to have the letter 
introdu¢ed in evidence, and also to show the authority of Huertz to act in the 
matter so as to bind the insurance company. Under the policy as written, without 
the interpretation placed upon it by the parties, we are bound to construe the pro- 
visions thereof so as to give effect to such provisions. This view requires a rever- 
sal of the judgment and a dismissal of the cause. 

Reversed and dismissed. 


LEHNHERR v. NATIONAL ACCIDENT INS. CO. No. 28771. 
Supreme Court of Nebraska. Feb. 21, 1934. 
252 Northwestern Reporter 823. 


2. INSURANCE. ; 
In action on accident policy, evidence held to establish that insured sustained 
compensable accidental injury, result of which entitled insured to reimbursement. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4 INSURANCE. é ; 
Insurer failing to set up condition precedent contained in accident policy sued 
on and failing to allege its breach by insured waived defense based on insured’s 
claimed breach of condition precedent (Comp. St. 1929, § 20-836). 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 
Syllabus by the Court. ; / 
1. “In pleading the performance of conditions precedent in a contract, it 
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shall be sufficient to state that the party duly performed all the conditions on 
his part.” Comp. St. 1929, § 20-836. 

2. In this jurisdiction, where it is sufficient for plaintiff to allege generally 
the performance of all conditions precedent, it is incumbent upon the defendant 
to deny specifically the performance of the particular condition relied on as a 
defense. 

3. “A defense not pleaded cannot be considered in the decision of the case.” 
World Mutual Benefit Ass’n v. Worthing, 59 Neb. 587, 81 N. W. 620. 

4. If the defendant insurance company fails to set up a condition precedent 
contained in the insurance policy in suit, and fails to allege its breach by the 
plaintiff, such defense is waived. 

5. Evidence demurred to examined, and held to establish the cause of action 
pleaded. 

Appeal from District Court, Richardson County; Raper, Judge. 

Action by Roy Lehnherr against the National Accident Insurance Company 
of Lincoln, Neb. From an adverse judgment, plaintiff appeals. 

Judgment reversed and cause remanded, with directions. 

F. A. Hebenstreit, of Falls City, for appellant. 

J. H. Falloon, of Falls City, for appellee. 

Heard before Good, Eberly, and Day, JJ., and Blackledge and Ryan, District 
Judges. 

Eperty, Justice. 

This action was originally commenced by Roy Lehnherr in the county court 
of Richardson county upon a policy of accident insurance issued by the defendant 
to plaintiff. It appears that from a judgment entered in the county court of 
Richardson county an appeal was prosecuted to the district court for the same 
county. Here, by stipulation of the parties, the cause was tried to the court on 
the original pleadings as filed in the county court, a jury being expressly waived. 
The petition, it may be said, pleaded according to legal effect the issuance, delivery, 
and term of the policy, the happening of the accident insured against, the damages 
occasioned thereby, and the refusal of the company to pay, followed by an 
appropriate prayer. As to the performance of the conditions of the policy, it 
is alleged in the petition: “That the said plaintiff has performed all the conditions 
and provisions as set out in said policy.” To this the defendant filed a general 
denial, the only allegation contained therein being: “Comes now the defendant 
and denies each and every allegation contained in the petition of the plaintiff.” 

At the opening of this trial in the district court a further stipulation was 
entered into, with reference to the insurance policy in suit, in the following form, 
viz.: “It is further stipulated that the defendant company made and issued to 
Roy Lehnherr policy No. 23,647 and that the same was in full force and effect 
at all times during the controversy and that the said policy may be received in 
evidence.” Thereupon the original policy in suit, identified as exhibit 1, was 
received in evidence. The plaintiff then proceeded with the introduction of evi- 
dence, at the close of which the defendant, by its attorney, demurred to the 
evidence, “on the ground the testimony offered by the plaintiff does not prove a 
cause of action under the terms of the policy which they have introduced in 
evidence.” The trial court sustained this demurrer, and dismissed the action, 
expressly on the ground “that the conditions of the policy were not complied 
with by the plaintiff in that no notice of the injury was given by the plaintiff to 
the defendant company within twenty days or within a reasonable time after the 
injury to the plaintiff occurred.” Thereupon plaintiff filed his motion for a new 
trial, which was overruled, and he now prosecutes his appeal. 

It may be said in passing that the policy in suit contained two provisions 
relative to notice of injury, which are therein set forth in the following terms: 

“Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing such injury. 

“Such notice given by or in behalf of the insured or beneficiary, as the case 
may be, to the company at its home office, Lincoln, Nebraska, or to any authorized 
agent of the company, with particulars sufficient to identify the insured, shall be 
deemed to be notice to the company. Failure to give notice within the time pro- 
vided in this policy shall not invalidate any claim if it shall be shown not to have 
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been reasonably possible to give such notice and that notice was given as soon 
as reasonably possible.” 

Thus, the ultimate question here presented is: Does the evidence adduced 
establish the cause of action set forth in the petition, in view of the issues sub- 
mitted by the pleadings of the respective parties to the trial court for determina- 
tion? 

The defendant, in effect, contends that the giving of notice of injury within 
twenty days, or a reasonable time thereafter, as provided by the terms of the 
policy in suit already quoted, constituted an express condition precedent to the 
liability of the insurer; and that, due performance of all conditions contained 
in the policy having been alleged generally by plaintiff, defendant’s general denial 
thereof made up an issue and imposed on plaintiff the burden of establishing the 
affirmative, which the latter had failed to sustain. 

Conceding that the duty to give notice of the injury is imposed on plaintiff 
by the terms of his insurance contract, and that the same constitutes a condition 
precedent, still the contentions of defendant are not well founded. By statute in 
this state the rule of pleading on this subject is: “In pleading the performance 
of conditions precedent in a contract, it shall be sufficient to state that the party 
duly performed all the conditions on his part.” Comp. St. 1929, § 20-836. 

{1] It is not questioned but that plaintiff in the instant case has substantially 
complied with this provision. But the only issue tendered by defendant to meet 
plaintiff's allegation was in the terms of a general denial. This was insufficient to 
make up the issue on which it now relies, or to support the judgment of the 
trial court. 

“In jurisdictions where it is sufficient for plaintiff to allege generally the 
performance of all conditions precedent, it is incumbent upon defendant to deny 
specifically the performance of the particular condition relied upon as a defense.” 
14 Standard Ency. of Procedure, 59. See, also, Ostrander, Fire Insurance (2d Ed.) 
§ 415; 3 Bancroft, Code Pleadings, § 1597. 

It will be remembered that the purpose of the statute is to simplify pleading, 
and only by requiring the defendant to set forth the particular condition which 
is relied on as a defense may the plaintiff be advised of the exact defense he will 
be required to meet, and the trial court informed as to the exact issue to be 
determined. Accordingly, under statutes similar in terms to our own, the practice 
seems to be that “The facts constituting the breach of condition relied ori as a 
defense must be alleged with sufficient particularity and certainty to show prima 
facie a breach.” 14 Standard Ency. of Procedure, 59. See, also, United States 
Casualty Co. v. Hanson, 20 Colo. App. 393, 79 P. 176; Hoffecker & Bro. v. New 
Castle County Mutual Ins. Co., 5 Houst. (Del.) 101; Tillis v. Liverpool & London 
& Globe Ins. Co., 46 Fla. 268, 35 So. 171, 110 Am.’St. Rep. 89; Allen v. Phoenix 
Assurance Co., 12 Idaho, 653, 88 P. 245, 8 L. R. A. (N. S.) 903, 10 Ann. Cas. 
328; Gilkey v. Sovereign Camp, W. O. W. (Mo. App.) 178 S. W. 875; Dimick 
v. Metropolitan Life-Ins. Co., 67 N. J. Law, 367, 51 A. 692; Elliott v. Agri- 
culture Ins. Co. (N. J. Sup.) 3 A. 171; Fischer v. Metropolitan Life Ins. Co., 
167 N. Y. 178, 60 N. E. 431; Evarts v. United States Mutual Accident Ass’n, 61 
Hun. 624, 16 N. Y. S. 27; Queen Insurance Co. vy. Excelsior Milling Co., 69 Kan. 
114, 76 P. 423; Johnson vy. Sovereign Camp, Woodmen of the World, 119 Mo. 
App. 98, 95 S. W. 951. 

And when the defendant relies upon a breach, which by the terms of the 
policy works a forfeiture, all the essential facts of the breach must be distinctly 
stated in the answer and be strictly proved. Farmers’ & Merchants’ Ins. Co. v. 
Newman, 58 Neb. 504, 78 N. W. 933; Sharpe v. Grand Lodge, A. O. U. W., 108 
Neb. 193, 188 N. W. 100, 189 N. W. 176. 

In the construction of the Nebraska statute quoted, this jurisdiction was early 
committed to the rule that, “Where the insurer relies upon a stipulation in a 
policy to defeat a recovery, it must plead affirmatively a breach thereof as a 
defense.” Farmers’ & Merchants’ Insurance Co. v. Wiard, 59 Neb. 451, 81 N. W. 
312. 

The case of Stratton v. Service Life Ins. Co., 117 Neb. 685, 222 N. W. 332, 
333, is instructive on the question now under consideration. This was an action 
at law on a life insurance policy. The plaintiff's petition may be said to be in the 
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usual form, with a copy of the policy attached as a part thereof, and contained 
the general allegation that all conditions of the contract had been performed. The 
answer admitted the issuance of the policy, the death of assured, and proofs of 
loss, and then contained the further allegation: “Defendant denies each and every 
allegation and averment in plaintiff's petition except as herein expressly admitted 
to be true.” The defendant actually relied upon an alleged breach of one condi- 
tion contained in the policy in suit, but failed to plead his defense except as 
indicated. The district court thereupon sustained plaintiff’s motion for judgment 
on the pleadings, which, on appeal, was affirmed in this tribunal. One of the 
reasons on which this decision proceeds was: “Where the issuance of a policy of 
insurance is admitted, and the insurer relies upon a breach of a condition thereof 
as a defense, the facts showing such breach must be specially pleaded in the 
answer.” 

[2] In the instant case we have essentially the same controlling principle 
involved. We find a general denial only as defendant’s pleading, but accompanied 
by a specific admission in the record of the issuance of the policy in suit, and 
that it was in full force and effect at all times during the controversy. The proof 
in the record is that the accident actually occurred, and that the plaintiff sustained 
a compensable injury, the result of which, entitling the assured to reimbursement, 
is fully established. The defendant actually relies upon failure to perform a con- 
dition which amounts to a breach of the policy, as constituting his defense, but 
he has failed to comply with the rule that “the facts showing such breach must 
be specially pleaded in the answer.” This defense therefore may not be considered. 
Obviously, on the issue in fact made by the pleading, the evidence plainly sus- 
tained the right of plaintiff to recover, and the district court erred in sustaining 
the demurrer to the evidence. 

[3] The defense on which the defendant relies was not pleaded, and “a 
defense not pleaded cannot be considered in the decision of the case.” World Mut. 
Benefit Ass’n v. Worthing, 59 Neb. 587, 81 N. W. 620. 

[4] In view of the technical nature of the proceeding now before us, the 
rule applicable to the situation presented by this record is: “If the defendant 
fails to set up a condition precedent and its breach by the plaintiff, this defense 
is waived.” 11 Standard Ency. of Procedure, 1019. See, also, Kahnweiler v. 
Phenix Ins. Co. (C. C. A.) 67 F. 483; Philip Schneider Brewing Co. v. American 
Ice-Machine Co. (C. C. A.) 77 F. 138; Mutual Life Ins. Co. vy. Dingley (C. C. A.) 
100 F. 408, 49 L. R. A. 132. 

We have not overlooked plaintiff's contention that the instant case is within 
the provisions of section 44-322, Comp. St. 1929, and that the evidence wholly 
fails to show that the breach of the condition contributed to the loss. Obviously, 
the determination that the claimed breach of the condition has not been pleaded, 
as required by our statute, and is therefore waived, wholly eliminates this con- 
tention from consideration. The question involved in the statute last referred to 
is not presented by the record now before us, and as the case will necessarily be 
retried on the same issues that were originally submitted to the county court, any 
expression of opinion thereon would accomplish no legitimate purpose. 

It follows that the district court erred in sustaining the demurrer to the 
evidence. Its judgment is therefore reversed and the cause remanded for further 
action in harmony with this opinion. 

Reversed. 


MISSOURI STATE LIFE INS. CO. v. EVERETT. No. 22856. 
Supreme Court of Oklahoma. Jan. 23, 1934. 
Rehearing Denied Feb. 20, 1934. 
29 Pacific Reporter (2d) 575. 
1. INSURANCE. ; Sy 
Where insured fell backwards striking head on depot platform resulting in 
scalp wound and hemorrhage of brain, whether subsequent death was caused by 
violent and accidental means within accident policy held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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Syllabus by the Court. 

1. When there is competent evidence introduced, substantiating plaintiff's cause 
of action, it is not reversible error to overrule a demurrer to plaintiff's evidence. 

2. “The question presented to the trial court on a motion to direct a verdict is 
whether, admitting the truth of all the evidence that has been given in favor of 
the party against whom the action is contemplated, together with such inferences 
and conclusions as may be reasonably drawn therefrom, there is enough competent 
evidence to reasonably sustain a verdict, should the jury find in accordance there- 
with.” T. S. Reed Grocery Co. v. Miller, 36 Okl. 134, 128 P. 271. 

3. In passing on the admission of testimony of an expert, the trial judge 
should be given discretion to determine how far the counsel can and must limit 
his questions, and how far the jury may be frusted, with the aid of argument, to 
discover the conditional nature of the opinion, and there must be an abuse of such 
discretion by the trial judge to create reversible error. 

4. “‘A motion to make more definite and certain is addressed largely to the 
discretion of the court; and its ruling thereon will not be reversed, except for the 
abuse of such discretion that results prejudicially to the complaining party.’ City 
of Chickasha v. Looney, 36 Okl. 155, 128 P. 136.” Shunkamolah et al. v. Potter 
Delco, 131 Okl. 272, 268 P. 270. 

5. Held, the judgment of the trial! court is affirmed. 

Appeal from District Court, Muskogee County; W. J. Crump, Judge. 

Suit by Nona Elsie Everett (now Bynum) against the Missouri State Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Joseph C. Stone, Charles A. Moon, and Francis Stewart, all of Muskogee, and 
I. R. Burcham, of St. Louis, Mo., for plaintiff in error. 

" —R. M. Mounteastle and Kelly Brown, both of Muskogee, for defendant in error. 

CuLuison, Vice Chief Justice. 


Nona Elsie Everett, as plaintiff, filed suit against the Missouri State Life In- 
surance Company seeking to recover upon an accidental policy executed by defend- 
ant company covering the life of her husband, William T. Everett. Everett died 
April 4, 1929, and upon defendant’s failure to pay said policy plaintiff filed the suit 
at bar, basing the same upon the insurance policy issued by defendant. Defendant 
answered by general denial and further alleged that William T. Everett did not 
come to his death through violent and accidental means so as to bring the same 
within the terms and conditions of said policy but that the deceased died from the 
effect of a disease. 


This presented the issue of whether or not the cause of deceased’s death was 
such as to bring it within the terms and conditions of the policy. Upon the trial 
of said case the jury found in favor of plaintiff and from a judgment rendered 
thereon defendant appeals. Defendant’s first assignment of error is, briefly, “The 
court erred in refusing to sustain the demurrer to the evidence.” 


In our consideration of this question it is necessary to narrate the material 
events as brought out in the plaintiff’s evidence. The record discloses that the de- 
ceased left his home in Muskogee on the date of the injury; rode on one of the 
M—K—&—T trains to Vinita, Okl.; left the train at Vinita; deposited his luggage 
in the depot, and started walking upon the depot platform when he fell backward 
striking the back of his head on the station platform and inflicting a scalp wound. 
Deceased also suffered hemorrhage of the brain. 


The accident happened in the morning and deceased died at 7:15 in the evening 
of the same day. The question as to the cause of the death of Everett was a 
technical question. At the trial of said cause plaintiff introduced experts who tes- 
tified that Everett died from a hemorrhage in the brain caused by the fall on the 
brick walk. Defendant introduced expert witnesses who testified that in their 
opinion Everett died from apoplexy. There was a direct conflict in the testimony 
of the doctors testifying for the plaintiff and the doctors testifying for defendant. 
It is evident that either the doctors testifying for plaintiff or the doctors testifying 
for defendant were incorrect in their diagnosis as to the cause of Everett’s death 
and the matter of which theory or set of facts was to be believed by the jury was 
within the province of the jury. 


Defendant further contends that the demurrer should have been sustained be- 




















1592 The Insurance Law Journal, Vol. 82 [June, 1934 


cause of the failure of plaintiff to furnish proof required by the policy and as 
alleged in her petition. 

The record discloses that the deceased had two policies with defendant com- 
pany, one a life insurance policy and the other the accident policy under considera- 
tion. Within a day after the death of the insured plaintiff delivered the two pol- 
icies to the representative of defendant company, and notice was given to the 
company of the death of the insured. The record further discloses that proof of 
death was furnished and that said proof was sufficient to satisfy defendant because 
the life insurance policy was paid within a few days after the death of the insured 
but no favorable action was given on the accident policy. The giving of said proof 
was a sufficient compliance with the terms and conditions of the policy. Should 
defendant have desired further information, it was incumbent upon them to re- 
quest the same and the record does not disclose that they requested further in- 
formation in regard to said death. 

[1-3] We consider that the evidence just enumerated was sufficient to justify 
the trial court in overruling defendant’s demurrer to the evidence and that the trial 
court committed no error in its decision thereon. King Auto Service et al. v. 
Hodges, 143 Okl. 260, 288 P. 483, Okla. Hospital v. Brown, 87 Okl. 46, 208 P. 785, 
and Mead v. Chickasha Gas & Electric Co., 137 Okl. 74, 278 P. 286. 

Defendant’s second contention is that: “The court erred in refusing to instruct 
the jury to return a verdict for defendant.” Defendant contends that the proof 
shows that the death of the deceased was not caused solely and exclusively by ac- 
cidental means but that said death was the result of a. diseased condition, towit, 
apoplexy. 

We have outlined rather fully the evidence pertaining to this particular ques- 
tion and we consider that the evidence of plaintiff was sufficient to sustain the 
burden of proof on plaintiff and that plaintiff had introduced sufficient competent 
evidence supporting her theory of the case to justify the court in refusing to in- 
struct a verdict for defendant. 

Should the court have instructed a verdict in this case it would have been er- 
ror. The ruling of the trial court was proper. T. S. Reed Grocery Co. v. Miller, 
36 Okl. 134, 128 P. 271; Gwinnup v. Walton Trust Co., 69 Okl. 319, 172 P. 936. 

[4] Defendant’s third contention is that: “The trial court erred in the admis- 
sion of certain testimony, to-wit, testimony of Dr. Ewing.” 

The particular question under consideration was the testimony of an expert. 
We have considered the rule in such cases laid down by Wigmore on Evidence: 
“The trial judge should he given discretion to determine how far the counsel can 
and must limit his questions, and how far the jury may be trusted, with the aid of 
argument, to discover the conditional nature of the opinion.” Wigmore on Evi- 
dence (2d Ed.) § 682. 

We have examined the testimony as disclosed by the record and more partic- 
ularly that portion referred to by defendant. We do not place the same interpre- 
tation thereon as placed by defendant and we do not believe that the testimony of 
Dr. Ewing is subject to the criticism advanced by the defendant. In applying the 
rule just stated to the ruling of the trial court on the question under consideration, 
we find no reversible error therein. 

The defendant’s fourth contention is that: “The court erred in refusing to 
permit the witness Ellis to testify in detail as to the health of the deceased.” Ellis 
was called as a witness by defendant and testified that he was acquainted with the 
deceased and testified as to the conditions of deceased’s health. We have care- 
fully considered the ruling of the trial court in said matter and hold the court 
properly ruled on said matter, and that no reversible error was committed therein. 

{5| Defendant’s last contention is that: “The court erred in overruling the mo- 
tion of defendant to make the petition more definite and certain.” In the case of 
Shunkamolah et al. v. Potter Delco, 131 Okl. 272, 268 P. 270, this court lays down 
the following rule: 

“*\ motion to make more definite and certain is addressed largely to the dis- 
cretion of the court; and its ruling thereon will not be reversed, except for the 
abuse of such discretion that results prejudicially to the complaining party.’ City 
of Chickasha v. Looney, 36 Okl. 155, 128 P. 136.” 

We have carefully considered the question raised in defendant’s motion to make 
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the plaintiff’s petition more definite and certain in connection with the allegations 
in plaintiff's petition. We hold the trial court did not abuse its discretion in over- 
ruling said motion. 

We have carefully considered this case and conclude that no reversible error 
was committed by the trial court. The judgment is therefore affirmed. 

Riley, C. J., and Andrews, Osborn, and Busby, JJ., concur. 


ALAMO HEALTH & ACCIDENT INS. CO. v. CARDWELL. No. 2912. 
Court of Civil Appeals of Texas. El Paso. Jan. 11, 1934. 
Rehearing Denied Jan. 25, 1934. 
67 Southwestern Reporter (2d) 337. 
1. INSURANCE. 

Where policy requires insured to furnish notice and proofs of loss within 
specified or reasonable time, compliance with requirement is condition precedent 
to recovery, in absence of waiver by insurer. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. 

Insurer denying liability on accident policy on ground that policy was not in 
force at time of accident thereby waived compliance with policy requirement as 
to proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. INSURANCE. 


Failure of insurer to plead, under oath, lack of notice and proof of loss, 
created presumption that such notice and proof was given (Rev. St. 1925, art. 
5546). 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 

4. INSURANCE. 


In action on accident policy, alleged to have lapsed before accident and death 
of insured, whether entire amount of check given insurer’s agent was in payment 
of insurance held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

5. INSURANCE. 


Insurer’s letters to insured dated after accident policy was alleged to have 
lapsed, concerning insured’s claimed payment of quarterly premium to insurer’s 
agent, indicated intention to treat policy as binding thereby waiving forfeiture 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) J 
7. INSURANCE. 


Insurance policy should be so interpreted with view to whole context as, if 
possible, to give sensible meaning and effects to all provisions and avoid rendering 
portions contradictory and inoperative by giving effect to some clauses and nullify- 
ing others. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

8. INSURANCE. 

Clause on third page of accident policy limiting liability to 50 per cent. if 
loss resulted within 30 days of accident held operative, where death resulted 3 
days after accident, notwithstanding provision on first page that principal sum of 
$2,000 would be paid for loss of life, since no irreconcilable conflict existed. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

9. INSURANCE. 

Where judgment in suit on accident policy was not entered until 27 months 

after death of insured, insurer was required to pay insurance in lump sum, since 


Provision for 25 monthly installments contemplated immediate and successive pay- 
ments. 


(For other cases, see Insurance, Dec. Dig. § 597.) 
Appeal from District Court, Dallas County; Walter E. Wray, Judge. 
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Action by Jim A. Cardwell against the Alamo Health & Accident Insurance 
Company. From an adverse judgment, defendant appeals. 

Modified. 

R. R. Robertson, of Dallas, for appellant. 

Otis Rogers, of Fort Worth, and Joe Spurlock, of Fort Worth, for appellee. 

PrLpHrEY, Chief Justice. 

On July 10, 1930, appellant issued a health and accident insurance policy 
insuring William T. Cardwell, among other things, against loss or life. Among 
others, the policy contained a provision that, in the event of the loss of life 
through accidental means, after fifteen days from the date of the policy and 
within ninety days from the date of accident, appellant would pay to appellee, 
the brother of William T. Cardwell and the beneficiary named in the policy, the 
sum of $2,000. On September 14, 1930, William T. Cardwell, while riding in an 
automobile owned and being driven by George Gosnell on South Harwood street 
in the city of Dallas, Tex., was thrown from the automobile and injured. His 
fall was occasioned by a collision between the automobile and a street car, the 
door of the automobile coming open, allowing him to be thrown out. He was 
unconscious from the time of his injury until his death, which occurred on the 
17th. 

Appellee duly made demand, and, upon a denial of liability by appellant, this 
suit was filed by him seeking to recover the $2,000 and 331/3 per cent. as 
attorney’s fees. The cause was submitted to a jury on special issues, which, 
together with the jury’s answers thereto, were: 

“Special Issue No. 1: “Do you find from a preponderance of the evidence 
that $12.50 represented by check, was given to W. E. Dean in payment of policy 
fee and monthly assessment? Answer: Yes. 

“Special Issue No. 2: Do you find from a preponderance of the evidence that 
the insured, William T. Cardwell, was not in any degree under the influence of 
intoxicating liquors at the time of the accident? Answer: Yes. 

“Defendant’s Requested Special Issue No. O: If immediately before the col- 
lision in question George Gosnell was under the influence of intoxicating liquors, 
did he and William T. Cardwell act together in driving or causing to be driven 
the automobile in which they were riding on Harwood Street immediately before 
resulted in his death? Answer: No. 

“Defendant’s Requested Special Issue No. G: Did the injuries received by 
William T. Cardwell in the collision in question result directly through accidental 
means independently and exclusively of all other causes? Answer: Yes. 

“Defendant’s Requested Special Issue No. F: Was the failure, if any, of 
William T. Cardwell (immediately before the collision in question) to use such 
care for his own safety as an reasonablly prudent person would have used under 
the same or similar circumstances, a proximate cause of the injuries which 
resulted in his death, Answer: No. 

“Defendant’s Requested Special Issue No. E: Did William T. Cardwell 
immediately before the time of the collision in question failed to use such care 
as an ordinarily prudent person under the same circumstances would have used 
for his own safety? Answer: No.” 

Upon the above findings, the trial court awarded appellee judgment for $2,000, 
together with interest thereon from September 17, 1930. 

Appellant filed its motion for a new trial, and, upon it being overruled, this 
appeal followed. 

Opinion. 

Appellant’s first complaint is that the trial court refused to instruct a verdict 
in its favor; its contention being that appellee failed to furnish to it proof of 
loss or proof of death; failed to show a waiver of the provisions of the policy 
in such respect; and failed to prove that the policy was still in force at the 
time the accident and death of the insured occurred. Section 3 of the general 
provisions of the policy reads: “Written notice of injury or sickness on which 
any claim under this policy shall be based must be given to the company within 
ninety-one days after date of accident, or commencement of sickness, and said 
notice may be given direct to the Home Office, or to the nearest and most con- 
venient authorized local agent of the Company. * * *” 
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Section 5 reads: “No action at law o1 equity shall be brought to recover 
on this policy prior to the expiration of ninety days after proof of loss has been 
filed in accordance with the requirements of this policy nor shall such action be 
brought at all unless brought within two years and one day from the expiration 
of the time within which proof of loss is required by the policy.” 

[1, 2] In the absence of a waiver by the insurer, where a policy requires the 
insured to furnish notice and proofs of loss within a specified or reasonable time, 
compliance with the requirement is a condition precedent to recovery. 24 Tex. 
Jur. § 279, p. 1090, and authorities cited, but it has also been held that a denial 
of liability or a refusal to pay not predicated on the failure to furnish proofs is 
a waiver of any objection on that ground, irrespective of whether the denial 
precedes or follows the time within which proofs should have been furnished. 26 
C. J. § 522, pp. 407, 408; Oklahoma Fire Ins. Co. v. McKey (Tex. Civ. App.) 152 
S. W. 440; Connecticut Fire Ins. Co. v. Hilbrant (Tex. Civ. App.) 73 S. W. 558. 

In the case at bar appellant denied liability on the ground that the policy was 
not in force at the time of the accident, thereby, under the above authorities, 
waiving the requirements of the policy as to proof of loss. 

[3] There is a further reason also why appellant’s contention should be 
overruled. Article 5546, Revised Statutes, provides that, in cases where notice of 
claim for damages is required, it shall be presumed that such notice has been 
given, unless want of notice is especially pleaded under oath. Francis v. Inter- 
national Travelers’ Ass’n (Tex. Civ. App.) 260 S. W. 938, affirmed 119 Tex. 1, 
23 S.W.(2d) 282. 

Here we find no such pleading. 

As to whether or not the policy was in force at the time of the accident and 
death, there appears to be a conflict in the testimony. 

[4] There appears in the record a check for $12.50, signed by W. T. Card- 
well, and which, after being indorsed by W. E. Dean, was paid by the Bank on 
June 24, 1930. It is not disputed that this check was given, at least partly, to 
cover the cost of the policy issued by appellant to W. T. Cardwell on July 10, 
1930. It is true that there appears in the record an affidavit to the effect that $3.50 
of that sum was owing to Dean by Cardwell as a personal debt, but it is also 
clear from the record that Cardwell, before he was injured, was claiming credit 
from appellant for the whole amount. From these facts there arose a jury ques- 
tion as to whether the whole amount of the check was in payment of insurance 
or only $9 thereof. This question was answered adversely to appellant. 

[5] While Appellant’s Exhibit No. 3 shows that the policy lapsed on August 
10, 1930, yet we find in the record the following correspondence : 

“Receipt is acknowledged of your letter of the 22nd stating that you paid the 
agent for three months. The agent in this case was Mr. W. E. Dunn and he did 
not indicate that you paid up for a period of three months, but to the contrary 
stated that you wanted to pay your premium monthly. 

“We are today communicating with Mr. Dunn with reference to this transac- 
tion and as soon as we hear from him, we shall advise you.” 

And: 

“We have been unable so far to get any response from Mr. Deen regarding 
the quarterly premium you stated you paid him. 

“If you have the receipt Mr. Deen gave you, we shall appreciate it very much 
if you will forward it to this Company for inspection and as soon as we have in- 
spected it, we will return it to you. 

“Please give this immediate attention as we are very anxious to get the matter 
straightened out with Mr. Deen.” 

The first letter was written August 23rd, and the second one September 10th. 

These letters, it seems to us, show that appellant (granting that the policy 
was subject to forfeiture) was, nevertheless, treating it as valid and binding after 


the date upon which it is now claimed the policy lapsed, and in so doing waived the 
forfeiture thereof. 


_ _ [6] The law abhors forfeitures, and will seize upon even slight circumstances 
indicative of an intention to waive a forfeiture. Stone v. Brady Mut. Life Ins. 
Ass'n (Tex. Civ. App.) 2 S.W.(2d) 538; Dunken v. A&tna Life Ins. Co. (Tex. 
Civ. App.) 221 S. W. 691; Calhoun v. The Maccabees (Tex. Com. App.) 241 S. W. 
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101; Texas State Mutual Fire Ins. Co. v. Leverette (Tex. Civ. App.) 289 S. W. 
1032; New York Underwriters Ins. Co. v. Brittain (Tex. Civ. App.) 62 S.W.(2d) 
168. 

[7, 8] Appellant’s assignment of error No. 29 is based upon the following pro- 
vision of the policy: ‘““* * * In no event will the company be liable to any claim, 
under principal or maximum sum, for an amount in excess of fifty per cent of 
the regular indemnities provided herein if loss results within thirty days from 
date of accident, notwithstanding any provisions to the contrary.” 

In view of the fact that the record shows that death occurred within thirty 
days from the accident, appellant insists that the judgment should have been for 
only $1,000. 

A further examination of the policy reveals the following provision: 

“Accident Indemnities. 
“Special Indemnity—Loss of Life, Limb or Sight. 

“Indemnity for Loss of Life Payable to Beneficiary: All Other Indemnities 

to the Insured. 

“Article 1: If such injuries through Accidental Means shall totally and con- 
tinuously disable the Insured from the date of accident from performing any and 
every kind of duty pertaining to his occupation, and during the period of such 
continuous disability, and within ninety days from the date of accident, shall re- 
sult, directly, independently and exclusively of all other causes in any one of the 
losses enumerated below, the company will pay the sum set opposite such loss, 
which sum shall include any claim for disability.” 

“Principal Sum $2,000.00 
“Loss of Life—The Principal Sum.” 

The last-quoted provision appears on the first page of the policy, while the one 
upon which appellant depends appears on the third page, and appellee takes the 
position that there is a direct conflict between the two provisions, and that it is 
our duty to construe the policy strictly against the insurer, and that by so doing 
the judgment for $2,000 should be affirmed. 

With such position we cannot agree. In the construction of insurance con- 
tracts, we understand the rule to be that the policy should be so interpreted with 
a view to the whole context, so as, if possible, to give a sensible meaning and 
effect to all its provisions and to avoid rendering portions of it contradictory and 
inoperative by giving effect to some clauses and nullifying others. Cyc. of Insur- 
ance Law (Couch). vol. 1, § 180, p. 368. 

In pursuance of such rule, we are forced to the conclusion that both of the 
articles here in question must be given effect; there being no irreconcilable conflict 
between them. 

This being true, then the judgment should have been for 50 pe cent. of the 
provided indemnity, or $1,000. 

[9] Appellant’s further contention is that it should have been permitted to pay 
the amount awarded in twenty-five equal monthly installments by virtue of the 
following provision in the policy: “* * * And all claims for any accident specified 
under the principal, maximum or beneficiary sum of this policy shall be paid in 
in twenty-five equal monthly installments.” 

Cardwell died on September 17, 1930; trial in this cause was not had until 
November, 1932, and judgment entered in December following. The time in which 
the installments should have been paid had passed, and we cannot agree that appel- 
lant should now be entitled to pay in installments. It appears to us that such a 
provision contemplates the immediate and successive payments of such monthly 
installments. 

We have carefully considered the many assignments presented, find no error, 
except that the judgment should be modified, and appellee allowed judgment for 
the sum of $1,000 instead of the $2,000 allowed by the trial court. 

The judgment, as thus modified is affirmed. 





Coleman Mut. Aid Ass’n v. Muse 


COLEMAN MUT. AID ASS’N v. MUSE. No. 7910. 
Court of Civil Appeals of Texas. Austin. Dec. 30, 1933. 
Rehearing Denied Jan. 10, 1934. 
67 Southwestern Reporter (2d) 393. 
1. INSURANCE. 

Benefit certificate provision for disability benefits held effective notwithstand- 
ing provision was printed on back and was not specifically referred to on face 
of certificate, which contained provision that certificate should “only” bind 
association to pay beneficiary $1 for each member in good standing at insured’s 
death, where certificate and insurer’s practice made insured liable for other than 
death assessments (Rev. St. 1925, art. 4859). 

(For other cases, see Insurance, Dec. Dig. § 787.) 

4. INSURANCE. 

In suit on disability provision of benefit certificate, mutual relief assessment 
plan association held liable for full assessment of $1 for each member in good 
standing at time of disability, regardless of whether member’s certificate carried 
disability provision. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

5. INSURANCE. 

In successful suit on disability provision of certificate of mutual relief assess- 
ment plan association, association held liable for interest. 

(For other cases, see Insurance, Dec. Dig. § 799.) 


Appeal from District Court, Coleman County; E. J. Miller, Judge. 

Suit by R. V. Muse against the Coleman Mutual Aid Association. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Critz & Woodward, of Coleman, for appellant. 

Lee & Muse and Callaway & Callaway, all of Brownwood, for appellee. 

McCienpDON, Chief Justice. 

Suit by appellee (the insured) against appellant (the insurer—a local mutual 
relief assessment plan association operating under R. C. S. art. 4859) for $1,000 
and legal interest upon a benefit certificate provision reading: “B. In the event 
of the Insured becoming totally and permanently disabled because of sickness 
while in good standing and before having reached the age of 65 years, will be 
paid the full assessment of $1.00 for each member in good standing at the 
time of such total disability, not to exceed $1,000.00.” 


The appeal is from a judgment in favor of appellee for $1,105 upon a special 
issue verdict finding that on January 1, 1931, appellee was (1) totally and (2) 
permanently disabled because of sickness. 

Appellant’s seven assignments of error present the following contentions: 

(1) The provision sued upon was not a part of the contract of insurance, 


since it was printed on the back and not specifically refered to in the face of 
the certificate. 


(2) The court erroneously refused a special issue calling for a jury finding 
as to the number of members of the association holding certificates containing 
provision B. 

(3) Appellant was in no event liable for interest. 

(4) Testimony of one of appellee’s physicians that in his opinion appellee 
was totally disabled was erroneously admitted. 

[1] Upon the first contention: . ; 

The face of the certificate contained the following provisions: 


“2nd. That said R. V. Muse agrees to pay assessments levied by the Directors 
of this Association of $1.00 upon the death of any member within fifteen days 
of the date of call for same, and assessments for any accidents or other pro- 
visions described elsewhere in this Certificate, and $2.00 annually for expenses, 
$1.00 to be paid by May lst and Nov. Ist each year, and agrees further that 
failure to pay any assessment so levied within 15 days from date of call, or to 
pay said semi-annual dues on or before May 1 and Nov. 1, each year, shall 
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forfeit all claims as a member of this Association, such call to be made as 
provided by the By-Laws of this Association. 

“3rd. That the said R. V. Muse agrees to the stipulations herein that this 
Certificate shall only bind this Association to pay to Helen V. Muse the sum 
of $1.00 for each member in good standing at the time of his death, said amount 
not to exceed One Thousand Dollars should he die in good standing in this 
Association. And it is agreed by and between the insured and all other members 
of this Association that the liability of each policy holder shall be limited to the 
payment of one assessment of $1.00 on the death of each member in good 
standing and for other provisions of this Certificate. This Certificate is issued 
subject to the Constitution and By-Laws of this Association.” 

Printed upon the back of the certificate under the heading “Provisions for 
Accidents, etc.,” were seven provisions, lettered A to G, inclusive. Other than 
B, above quoted, and F, which related to members reaching 70 years who had 
joined between the ages of 15 and 55 years, the remaining five provisions covered 
various accidental injuries insured against in varying amounts and providing for 
various assessments. Other than as to provision B, as noted below, the testimony 
of appellant’s secretary was to the effect that appellant uniformly made and 
collected assessments and paid losses under all of these provisions. 

The language in provision “2nd,” in the face of the certificate, “and assess- 
ments for any accidents or other provisions described elsewhere in this Cer- 
tificate,” could have no reference to anything in the face of the certificate. It 
could only refer to “Provisions for Accidents, etc,” printed on the back of the 
certificate. 

Appellant contends that the “3rd” provision quoted above excludes liability 
under the provisions on the back of the certificate in that it expressly provides 
that the “certificate shall only bind this Association to pay Helen V. Muse the 
sum of $1.00 for each member in good standing at the time of his death,” etc. 
and “that the liability of each policy holder shall be limited to the payment of 
one assessment of $1.00 on the death of each member in good standing and for 
other provisions of this certificate.” (Italics ours.) This entire provision mani- 
festly relates only to the contingency of death of the insured. This construction 
would be given the provision even were the italicized language omitted; which 
language, however, would be meaningless under the urged construction. To 
admit the latter would give sanction to repudiation on appellant’s part of its 
express obligation, in the face of its own uniform interpretation thereof to the 
contrary, under which it had repeatedly, and whenever occasion arose, exercised 
the right of assessment conferred thereunder upon it, thus giving countenance 
to the perpetration of a palpable fraud by appellant upon its certificate holders. 

[2] A complete answer to the second contention is that by stipulation of 
the parties mm open court, 1t was agreed “that the undisputed proof in this case 
shows that there were oniy 350 members in Group Number One of the Coleman 
Mutual Aid Association on the first day of January, 1931, who held policies 
containing Paragraph ‘B’ as printed on the back of the policy sued on in this 
case.” There was therefore no issuable fact for jury ascertainment on this 
point; consequently, error cannot be predicated upon the trial court's failure 
to submit the issue. 


[3] There is no assignment of error attacking the sufficiency of the evidence 
to support the judgment in this regard; absent which this court is without 
jurisdiction to review the question, since the error, if such it be, is not funda- 
mental. Roberson v. Hughes (Tex. Com. App.) 231 S. W. 734. 

It may not be amiss, however, to briefly outline the evidence upon which 
the trial court manifestly predicated its judgment. 

As shown by its report to the insurance department, appellant had in force 
on January 1, 1931 (the date appellee’s rights in issue accrued), three classes 
of certificates. In class 1 (to which appellee belonged) there were 1,713 mem- 
bers, from assessments against whom a reserve of $3,783 had accumulated. From 
the testimony of appellant's secretary, who also acted as its general manager, it 
appears that the certificate in suit was upon the only form in use by the associa- 
tion for class 1 members up to October 5, 1926. From then until January 1, 
1931, while the same printed form was still used at least for quite awhile, 
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provision B was unitormly stricken out and various other eliminations were 
made as regards the accident provisions; so that while no new certificates 
included provision B, there were a variety of certificates in class 1 as regards 
the accident provisions. It was the uniform practice of appellant to levy and 
collect assessments from all class 1 members upon all accident claims regardless 
of whether the particular provision was included in all certificates in that class. 
Whiic the secretary’s testimony is somewhat obscure as regards provision B, 
we interpret it to the effect that no previous claim had arisen thereunder. 

[4] We incline to the view that the trial court correctly interpreted provision 

Its express obligation to pay “the full assessment of $1.00 for each member 
in good standing at the time of such disability, not to exceed $1,000.00" cannot, 
we think, be limited by implication to the number of members whose certificates 
carried provision B. Appeliant was the author of provision B, had made its 
own classification of its members, and by its own interpretation of its certificate 
had made no distinction between members in class 1 as regards differences in 
their several certificate provisions. Liability arose when the’ claim accrued and 
was not made contingent as to amount or otherwise upon collection of the assess- 
ment, but only upon the number of members in good standing. 

[5] Appellant’s fourth contention to the effect that it is not liable for interest 
is overruled under the authorities cited in 6 Tex. Jur., p. 516, notes 7, 8, and 9. 

[6, 7] The evidence of appellee’s physician, who had examined and treated 
him and who testified in detail both on direct and cross-examination as to his 
physical condition, to the effect that he was totally disabled, was, we think, 
within the proper scope of expert testimony. See 19 Tex. Jur., § 37, p. 56 et 
seq. Probably no rule pertaining to the admissibility of expert testimony is 
more firmly established than that a physician may testify, not only as to his 
diagnosis, but also as to his prognosis of the physical condition of a patient he 
has examined professionally. The physical effect and probability of permanency 
of an existing malady, necessarily a matter of opinion, comes, we think, squarely 
within this rule. 

The trial court’s judgment is affirmed 

Affirmed. 
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AUTOMOBILE 


PENN v. NATIONAL UNION INDEMNITY CO. No. 7078. 
Circuit Court of Appeals, Fifth Circuit. Feb. 5, 1934. 
68 Federal Reporter (2d) 567. 
1. INSURANCE. 


Policy, if ambiguous, must be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Parties may make any insurance contract they please if not containing clauses 
prohibited by law or public policy and if provisions favoring insurer are reasonable 
and just. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

3. INSURANCE. ; 

Employer’s truck liability policy, barring recovery by other than named assured 
if the other assured was covered by other collectible insurance, held to preclude 
recovery against employer’s insurance by motorist who had obtained judgment 
against employee for collision with employee’s automobile towed by employer's 
truck, where separate liability insurer of employee paid full amount of its liability, 
though insufficient to satisfy judgment. 


(For other cases, see Insurance, Dec. Dig. § 512%.) 


Appeal from the District Court of the United States for the Northern District 
of Alabama; William I. Grubb, Judge. 

Action by Sue M. Penn against the National Union Indemnity Company. 
From a judgment dismissing the suit, plaintiff appeals. 

Affirmed. 

Borden Burr, of Birmingham, Ala., for appellant. 

Walter S. Brower and Jim C. Smith, both of Birmingham, Ala., for appellee. 

Before Bryan, Foster, and Hutcheson, Circuit Judges. 

Foster, Circuit Judge. 

In this case it appears that appellant brought suit to recover on a policy of 
liability insurance alleging, in substance, the following material facts. Appellant 
was injured in a collision between an automobile in which she was riding and a 
Buick car, not running under its own power, but being towed by a truck owned 
by the Harris Transfer & Warehouse Company. The Buick was being steered by 
one W. L. White, an employee of the Harris Company, to whom the truck had 
been loaned by that company for the purpose of towing his car. She brought suit 
in a state court against White and the Harris Company, and recovered final 
judgment against White alone. The truck was covered by a policy of liability insur- 
ance issued by appellee to the Harris Company, and the policy contained the fol- 
lowing clause: 

“Additional Assureds. The insurance provided in this policy is so extended as 
to be available in the same manner and under the same provisions as it is, available 
to the named Assured, to any person or persons while riding in or legally operating 
any of the automobiles described in the declarations. * * *” 

Other provisions were that, in the event of the bankruptcy or insolvency of 
the insured, a direct right of action was given to the injured person under the 
policy. Appellee filed pleas to the complaint, setting up another provision of the 
policy as follows: 

“F. Other insurance. If the named assured carries other insurance covering 
concurrently a loss covered by this policy, he shall not recover from the Company 
a larger proportion of any such loss than the sum hereby insured ears to the whole 
amount of valid and collectible insurance applicable thereto, and if such other 
insurance be that of this Company the Named Assured must elect under which 
policy of the Company all claims arising out of such loss shall be treated and 
thereafter the Company shall not be liable to the Named Assured in connection 
with such loss under any other policy. If any Assured other than the Named 
Assured is covered by valid and collectible insurance against a loss covered hereby, 
such Assured shall have no right of recovery under this policy.” 

The pleas further alleged that White had an interest in the Buick car and 
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was covered by a policy of liability insurance issued to him by the New Amster- 
dam Casualty Company to the extent of $10,000; that the New Amsterdam Casualty 
Company had defended the suit in the state court, and had paid in the full amount 
of its liability, of which appellant received $4,850, which was credited on the judg- 
ment. Demurrers to the pleas were overruled, and, appellant declining to plead 
further, the pleas were sustained and the suit dismissed. This appeal followed. 
[1-3] Apparently the form of the policy involved has not been heretofore 
passed upon by any court. At least we are not advised of any published decision. 
However, general principles govern. It is elementary that a policy of insurance, 
if ambiguous, must be construed most strongly against the insurer. There is also 
the well-settled rule that the parties are at liberty to make such contract as they 
please, provided they do not contain clauses prohibited by law or public policy, 
and the provisions in favor of the insurer are reasonable and just. The policy in 
suit is plain enough to require no construction. Conceding that White was legally 
operating the truck, he would have been covered were it not for the fact that he 
had other insurance. As it is, he was not covered at all by the policy issued to 


the Harris Company, and appellant has no right of action against appellee. 
Affirmed. 


HOME INDEMNITY CO. v. BANFIELD BROS. PACKING CO., Inc. 
No. 4—3293. 
Supreme Court of Arkansas. Jan. 22, 1934. 
67 Southwestern Reporter (2d) 203. 
1. INSURANCE. ‘ ; cs . 

Provision in automobile indemnity policy requiring notice of accident to 
insurer held not condition precedent. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. . . a ; ; 

Condition in automobile indemnity policy requiring notice of accident not 
being condition precedent, all rights under policy are not forfeited by failure to 
comply, and such failure is not defense to suit on policy, unless injury resulted 
therefrom. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE. 

General rule is that insured has no duty to make report of trivial accident to 
automobile indemnity insurer. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

4. INSURANCE. : 

As regards question whether insured should have given notice of accident 
to automobile indemnity insurer, question whether accident was trivial was for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE. . 

In action on automobile indemnity policy, instruction that failure to give 
insurer immediate notice of accident was not defense if insured had no knowledge 
of personal injury until suit was brought against it held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[13].) 

6. INSURANCE. 

Under automobile indemnity policy, insured failing or refusing to comply 
with policy provision respecting notice of accident, to insurer’s prejudice, could 
not recover, and burden to show compliance or that failure worked no prejudice 
to insurer was on insured. 

(For other cases, see Insurance, Dec. Dig. $§ 539[5], 646[9].) 

7. INSURANCE. 

In action on automobile indemnity policy, insurer should have been permitted 
to introduce testimony to show it suffered prejudice from insured’s failure to 
give notice of accident. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 
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8. INSURANCE. wey ; 
On question whether automobile indemnity insurer suffered prejudice from 
failure to receive notice of accident, injured person’s answer to question whether 
she would have accepted $150 or $200 in settlement should have been admitted. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

9. INSURANCE. 

Under “Reservation of Rights Agreement” between automobile indemnity 
insurer and insured after insured’s failure to give notice of accident, investigation 
made by insurer was not waiver of defense of failure to give notice. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Appeal from Circuit Court, Sebastian County, Fort Smith District; J. Sam 
Wood, Judge. 

Action by the Banfield Bros. Packing Company, Inc., against the Home 


Indemnity Company. From the judgment, defendant appeals, and plaintiff files a 
cross-appeal. 


Reversed and remanded. 

Pryor & Pryor, of Fort Smith, for appellant. 

Hill, Fitzhugh & Brizzolara, of Fort Smith, for appellee. 

Butter, Justice. 

The appellee, Banfield Brothers Packing Company, is a corporation engaged 
in the transportation of commodities for hire by means of busses and trucks, 
and was insured in the appellant, Home Indemnity Company, against loss imposed 
by law upon it for bodily injury or death occasioned to others by the operation 
of its vehicles, and also, by another clause of the policy, against loss for damage 
or destruction of property caused by the operation of the said vehicles. Under 
the general conditions of the policy, under the subhead, “Notices to Company,” 
the following stipulation is found: 

“Upon the occurrence of an accident, the assured shall give prompt written 
notice thereof to the Company’s Home Office at New York, New York, or to an 
Authorized Agent. If any claim is made on account of such accident, the 
assured shall give like notice thereof with full particulars. If, thereafter, any 
suit or other proceeding is instituted against the assured to enforce such claim, 
the assured shall immediately forward to the company at its home office every 
summons or other process served upon him. Notice given by or on behalf of 
the assured to any authorized agent of the Company within the State in which 
this policy is issued, with particulars sufficient to identify the assured, shall be 
deemed to be notice to the Company, it being understood that failure to give 
any notice required to be given by this policy, within the time specified therein, 
shall not invalidate any claim made by the assured if it shall be shown not to 
have been reasonably possible to give such notice within the prescribed time and 
that notice was given as soon as was reasonably possible. 

“The assured shall not voluntarily assume any liability, nor incur any expense, 
other than for immediate surgical relief, nor settle any claim, except at the 
assured’s own cost. The assured shall not interfere in any negotiation for 
settlement, nor in any legal proceeding, but whenever requested by the Company 
and at the Company’s expense, the assured shall aid in securing information and 
evidence and the attendance of witnesses, and shall co-operate with the Company 
(except in a pecuniary way) in all matters which the Company deems necessary 
in the defense of any suit or in the prosecution of any appeal. * * * ” 

While the policy was in full force and effect, on the 16th day of December, 
1931, a collision occurred between a truck owned and operated by the plaintiff 
and an automobile owned by J. V. Stanfield, driven at the time by his wife, 
Margaret Stanfield. The driver of the truck was engaged in the business of 
his employer, and, as a result of the collision, Stanfield’s automobile was damaged, 
and it subsequently developed that Mrs. Stanfield had sustained severe personal 
injuries. She brought suit against the packing company on the 13th day of 
January, 1932, and on the day following a newspaper carried an account of the 
filing of the suit, which was read by the local agent of the packing company. 
He called Mr. Miller, the manager of the packing company, on the telephone, and 
they had some conversation regarding the matter. As a result of this, an 
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attorney for the indemnity company came to Fort Smith on the 21st day of 
January to make an investigation of the accident. He made a partial investigation, 
but left before completing it, and Mr. Rush, the general claim agent of the 
indemnity company, came to Fort Smith about five or six days later to investigate 
the case. He informed Mr. Miller that, inasmuch as the claim was not reported 
to the indemnity company until after suit was filed, he could not handle it 
unless the packing company would execute a “Reservation of Rights Agreement.” 
This agreement was accordingly executed, and is in part as follows: 

“The Company disclaims liability for such accident under the aforesaid policy 
contract on the ground that no report of said accident was made to the Com- 
nany until after suit had been instituted in Sebastian Circuit Court, Fort Smith 
District, on January 13, 1932 

“Whereas, both parties now desire to co-operate to reduce to a minimum 
the final loss, if any, arising out of such accident and to postpone the determina- 

on of their respective rights and liabilities under said policy until the amount 
of the assured’s legal liability, if any, for damages arising out of such accident 
‘s made final, definite and certain.” 

Acting on the instruction of the indemnity company, Mr. Rush afterward 
wrote the packing company a letter denying liability on the ground that no 
report of the accident was made to the indemnity company within the time 
required by the policy. Thereupon the packing company notified the indemnity 
company that it would be required to defend the suit and, this notification being 
ignored, the packing company employed counsel. 

The case proceeded to trial and resulted in a verdict in favor of Mrs. San- 
icld in the sum of $2,406, Leing the total amount of the judgment, interest, and 
casts 

This suit was brought by the packing company to recover said amount 
trom the indemnity company, and resulted in a verdict in its favor in the sum 
{ $1.203. The indemnity company has prosecuted an appeal from the judgment, 
and the packing company has filed a cross-appeal from the order of the court 
overruling its motion for a2 judgment non obstante veredicto. The cross-appeal 
of the packing company will not be discussed, for the reason that we have con- 
cluded that the whole case must be reversed for errors hereinafter pointed out. 

{1, 2] It is undisputed that no notice was given the indemnity company 
immediately after the collision, and that the first notice it received was on 
January 14, 1932, the day after the suit was filed. The first contention made by 
the appellant is that the court should have directed a verdict in its favor because 
the undisputed proof shows that no immediate notice was given, and that there 
was a failure to show that it was not reasonably possible to give notice sooner 
than it was given. The contention of the appellee is that the notice could not 
have been given sooner because it did not know that Mrs. Stanfield had suffered 
«ny injury from which it could be reasonably anticipated that a claim for damages 
would flow and that the damage to the car and the injury to Mrs. Stanfield, of 
which it had knowledge, were of a slight and inconsequential nature, and that 
the failure to give notice was the occasion of no injury to the indemnity com- 
pany, as it had ample opportunity, after receiving notice of the alleged injury 
and the suit based thereon, to make whatever investigation was necessary to 
prepare for a defense of the suit or to make a reasonable settlement if it so 
desired. On this phase of the case the evidence is in conflict. 


Mr. Stratton, the driver of the truck which collided with the automobile 
driven by Mrs. Stanfield, testified that the impact was very slight, and that 
le immediately examined the car and found but very little damage to it, and 
Mrs. Stanfield stated at the time that she had not been hurt, but was scared. 
The testimony of the other employees of the packing company is to the effect 
that on that day and on two or three days following Mrs. Stanfield was at the 
office of the company demanding that her car be repaired; that she did not 
complain of having suffered any injury, and appeared to be uninjured but very 
angry; that the car was ex xamined and the damage found to be so slight, and 
they agreed to have the car repaired without regard to whether or not they 
were liable; that they estimated that the cost would not be over $1; and that 
none of them had any information that Mrs. Stanfield was injured in any way, 
cr was claiming to be, until the suit was filed and they were notified of it. 


‘ 
t 
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In conflict with’ this is the testimony of Mr. and'Mrs. Stanfield. The former 
testified that a short while after the accident he informed the manager of the 
packing company that his car had been badly damaged and that he wanted it 
tixed; that his wife had sustained personal injuries and was then being treated 
hy a doctor; that the manager replied, “I will see to that in a day or two,” and 
walked off. He described how the car was damaged, and from his testimony 
it appears that the damage to it was not slight, but substantial. 

The testimony of the attorney for the indemnity company who first came 
to investigate the claim is to the effect that the packing company would not 
co-operate with him or lend any assistance in making the investigation, and 
because of this he left. This is disputed by the witnesses for the packing com- - 
pany, its employees, who testified that they were rendering all the assistance 
they could, and that the reason the attorney left before completing the investi- 
wation was, as he stated, that he was called to another part of the state, and 
Mr. Rush would come and complete the investigation; that Mr. Rush did appear 
soon thereafter, and he makes no complaint of any failure of the employees of 
the packing company to co-operate with him, but that the manager, Mr. Miller, 
made some apology for his treatment of the attorney, and gave some explana- 
tion regarding it. 

It appears from Mr. Rush’s testimony that he had ample opportunity 
make the investigation, and that he did so, reaching the conclusion that it was 
a case of liability, and from the statements made to him by Mrs. Stanfield he 
might have settled. 

It is the contention of the appellant that the giving of the notice was a 
condition precedent to the appellee’s right to recover and that, while is not 
expressly so provided in the contract, it is necessarily implied by the language 
employed, and, being such, the requirement of notice is of the essence of the 
contract; that the failure to give such notice immediately after the collision 
avoided the contract, even though the packing company was not apprised at 
the time that any claim would be made for personal injuries. The contention 
that immediate notice was required is based on the fact that the policy indemni- 
fied the insured, not only against claims for personal injury, but also against 
claims for property damage, and that the court should have directed a verdict 
in favor of the appellant. 

We do not construe the language used with reference to the giving of 
notice as being a condition precedent. It is not so expressly provided, neither 
de we think it is necessarily implied, for the reason that it is not to be supposed 
the requirement of notice was a device designed to prevent a recovery on a just 
claim. To be valid, it must have been for some reasonable purpose, and this 
was to give the insurer a reasonable opportunity to investigate the circumstances 
and prepare for a defense, if necessary; or, if it thought it prudent and could 
do so, to settle the claim arising because of the accident. We are of the opinion, 
therefore, that the cases cited by the appellant on this phase of the case are not 
in point, and, while we do not review them at length or seek to distinguish them 
from the case at bar, we may say that these cases turn either on a contract 
different in its terms to the one now before us or upon a state of facts essen- 
tially dissimilar. 

The contract under consideration in this case is similar in all essential 
particulars to that in the case of Home Life & Accident Co. v. Beckner, 168 Ark. 

283, 270 S. W. 529, cited by appellee, which followed and approved the case of 
Hope Spoke Co. v. Maryland Casualty Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. 
(N. S.) 62 Ann. Cas. 1914A, 268. 


The case of Hope Spoke Co. v. Maryland Casualty Co., supra, was a suit 
not unlike the case at bar, and one of the defenses there made was that the 
notice was a condition precedent, and failure to give such notice would avoid the 
policy. In that case, the court stated in effect that the language of the policy 
was ambiguous and should be given the interpretation most strongly against the 
insurer which it would reasonably bear. The court called attention to the 
unqualified stipulation in the policy that it would indemnify the insured against 
liability imposed by law on account of bodily injuries, and that, construing this 
stipulation with that of notice indicated that the requirement of notice was 
ior the purpose of giving opportunity for an investigation of the facts attendant 





Auto.] Home Indemnity Co. v. Banfield Bros. Packing Co., Inc. 1605 


upon the accident and to effect a settlement, or prepare for defense. This case 
so laid down the rule that, where the provision for notice was not a condition 
precedent, failure to give notice would not avoid the policy unless it was shown 
that the insurer suffered some loss or injury because notice was not given sooner. 
In the Beckner Case there is language which might be interpreted to qualify that 
rule, but the real point on which the case turned was the long and inexcusable 
delay in giving notice. The accident involved in that case occurred on June 25, 
. and the insured did not notify the insurer until January 24, 1917. The 
court held that this was an unreasonable and inexcusable delay, and, while not 
stating the reason for so holding, it is patent that it must have indulged the 
snenasaatin that the injury resulted thereby, because it is apparent that the 
msurer was prevented from making any reasonable investigation of the circum- 
tances surrounding the accident, especially when it was further shown that a 
suit had been filed against the insured for injuries arising because of the acci- 
dent approximately ten months before the date when the insurer was first 
notified of the happening of the accident and the filing of the suit. 

The correct rule as announced in the Hope Spoke Co. Case is that, unless 

tipulation constitutes a condition precedent and all rights under the policy 
are forfeited for failure to comply with it, an omission to comply therewith is 
not a defense to a suit on the policy, unless some injury ‘eae from such 
omission. In support of the rule announced, the court cited, as fully sustaining 
it, a number of cases from respectable courts which will be found on page 9 
of the volume in which that case is reported. See, also, Frank Parmelee Co. v 
Etna Life Ins. Co. (C. C. A.) 166 F. 741. 

[3, 4] It is also insisted that there was no duty to make a report of the 
accident because it was a trival one. We think this is the general rule. In 
McKenna v. International Indemnity Co., 125 Wash. 28, 215 P. 66, it is said: 
“It is not every trivial mishap or occurrence that the assured under such a policy 
of liability insurance must regard as an accident of which notice should be given 

nmediately to the insurance company, even though it may prove afterwards 
to result in serious injury.” The general rule is stated in 36 C. J. 1105, as follows: 
“Where no bodily injury to the third person is apparent at the time of an 
accidental occurrence, and there is no reasonable ground for believing that a 
claim for damages against insured may arise, insured is not required to give 
insurer notice until the subsequent information as to injury, would suggest to 
a person oi ordinary and rcasonable prudence that a liability might exist.” But 
whether or not the accident was trivial was a question for the jury under the 
evidence adduced. From the testimony of the Stanfields and of their attorney, 
the jury might have found that the personal injury was such that it might have 
been reasonably anticipated that serious consequences might arise and for which 
a claim for damages might be made, whereas the testimony adduced on the part 
ci the packing company might have justified the contrary conclusion. 

It is our opinion that the court did not err in refusing to direct a verdict for 
the appellant, but it is insisted, if this be so, the court erred in giving instructions 
Nos. 3 and 5, at the appellee’s request, and in refusing to give instructions Nos. 
X and XI, requested by the appellant. 


{5] Instruction No. 3 told the jury that the failure to give immediate notice 
of the accident would not be a defense to the suit if the packing company had no 
knowledge that Mrs. Stanfield had received a personal injury until she brought 
suit against the company. Instruction No. 5 told the jury that, although the pack- 
ing company did know that she had received a personal injury and had failed to 
report the same until after suit was brought, this alone would not defeat recovery, 
but that it must be shown also that the appellant was damaged or sustained a finan- 
cial loss on account of the failure to give immediate notice, and, if it lost no 
substantial legal right on account of the fact that notice of the accident was not 
given sooner, failure to notify would not be a defense. We think these instruc- 
tions were properly given, and what we have heretofore said justifies that conclu- 
sion, . 

[6, 7] The appellant, however, was entitled to the converse of instruction No. 
5 which was embodied in instructions Nos. X and XI, requested by it and refused 
by the court. Those instructions in effect would have charged the jury that, if 
it found from the evidence that the plaintiff in the case failed or refused to comply 
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in good faith with the provisions of the policy to the defendant's prejudice, plaintiff 
could not recover, and the burden was upon the plaintiff to show by the evidence 
that it complied in good faith with the provisions of the policy or that its failure 
to do so worked no injury or prejudice to the rights of the defendant. These 
instructions should have been given, and the appellant should have been permitted 
to introduce the testimony offered tending to show that it had suffered prejudice. 
To show that it had not so suffered, appellee elicited from the attorney of Mrs. 
Stanfield the evidence that the indemnity company could not have settled the case 
for less than $2,500. In response to this testimony, appellant offered to prove by 
Mr. Rush, the general manager, that it was the usual and customary manner of 
handling claims when notice was given of the accident to make an investigation 
and to negotiate a settlement if the investigation disclosed liability. This  testi- 
mony was overruled. 

[8, 9] Appellant asked Mrs. Stanfield whether or not she would have accepted 
one hundred and fifty or two hundred dollars, and the court refused to permit her 
to answer this question. She had already testified that she would have been willing 
to settle her claim for personal injuries out of court, and, in answer to the question 
asked as to whether or not she would have settled before she found out her con- 
dition, she answered, “I cannot say—I would have gone by what the doctor said”; 
and, in speaking of her attorney and as to whether or not she would have settled 
without consulting him, she stated that she did not know. She should have been 
permitted to answer the question overruled by the court, and her entire testimony 
should have been allowed to go to the jury to be considered for what it was worth, 
on the question as to whether or not appellant suffered injury because it was not 
notified of the injury to Mrs. Stanfield before the filing of the suit. The appellee, 
however, contends that all of these questions are precluded because, having elected 
to investigate the case, in attempting to settle the same, it waived the failure to 
give notice. 

We are of the opinion that the “Reservation of Rights Agreement” was exe- 
cuted for the very purpose its title implies; namely, that the investigation made 
would be a waiver of the defense stated therein. As we see it from the record 
before us, only two questions are involved: First, was the appellee unaware of 
any substantial injury suffered, or claimed to have been suffered, by Mrs. Stanfield 
until the bringing of the suit? and, second, if appellee had this knowledge, did it 
notify the appellant as soon as reasonably possible, and, if not, did such omission 
prejudice the rights of the appellant so as to cause it to be injured? The judg- 
ment of the trial court is reversed and the cause remanded for a new trial, so 
that these isstes may he submitted to the jury under proper instructions. 


BAKER v. METROPOLITAN CASUALTY INS. CO. OF NEW YORK. 
Supreme Court of Errors of Connecticut. Feb. 6, 1934. 
171 Atlantic Reporter 7. 
1. INSURANCE. sae 
Under automobile liability policy requiring insured to give insurer notice of 
accident, duty to give notice does not attach in case of trivial accident, where 
no reasonable ground exists for believing at the time that it involves any injury 
insured against. 
(For other cases, see Insurance, Dec. Dig. § 535.) 
2. INSURANCE. ine 
Under automobile liability policy requiring insured to give insurer notice of 
accident, duty to give notice does not arise until facts develop which would 
suggest to person of ordinary and reasonable prudence that liability may have 
been incurred, and duty is complied with if notice is given within reasonable 
time thereafter. 
(For other cases, see Insurance, Dec. Dig. § 539[1].) 
3. INSURANCE. tte let ee ae ; 
Whether insured complied with provision in automobile liability policy for 
notice to insurer of accident is question of law when evidence is undisputed, and 
question of fact when evidence is disputed. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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4. INSURANCE. 

In action by injured party against insurer for amount of judgment recovered 
against insured, whether insured complied with provision in automobile liability 
policy requiring him to give notice of accident to insurer “as soon as practicable” 
held question of fact for trial court. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE. 

In action by injured party against insurer for amount of judgment recovered 
against insured, evidence justified finding that insured did not fail to comply 
with provision in automobile liability policy requiring him to give notice of acci- 
dent to insurer “as soon as practicable,” which means as soon as can reasonably 
be expected under the circumstances. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from Court of Common Pleas, Hartford County; Thomas J. Malloy, 
Judge. 

Action by Warren Baker against the Metropolitan Casualty Insurance Com- 
pany of New York to recover the amount of a judgment against the assured under 
a liability policy issued by the defendant, brought to the court of common pleas 
and tried to the court. Judgment for the plaintiff, and appeal by the defendant. 

No error. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

M. Joseph Blumenfeld, of Hartford, for appellant. 

3ernard E. Dubin and Joseph E. Klau, both of Hartford, for appellee. 

HInMAN, Judge. 

The complaint alleged, and the trial court found in substance, that the plaintiff 
recovered a judgment for $250 and costs against Edwin S. Friedman and Lawrence 
TD. Friedman of Springfield, Mass., for damages for personal injuries sustained 
on April 18, 1932, in Hartford by reason of negligent operation of a motor 
vehicle owned by Lawrence and driven by Edwin, liability for which was insured 
against under a policy issued by the present defendant. The defendant alleged 
as a special defense that the condition of the policy regarding notice to the 
insurer of accident covered by it was not complied with. The facts relevant to 
this issue as stated in the finding are as follows: The plaintiff is a boy aged six 
years. At the time of the accident Edwin §. Friedman, the driver, took the 
plaintiff to his home, where no personal injuries were apparent, and his mother 
stated that the boy was not hurt and did not give her name or that of the boy, 
although requested to do so. Edwin, believing no injuries to have been suffered, 
did not inform his brother Lawrence of the accident until April 26th, on which 
date he filed a written report of the accident with the Connecticut motor vehicle 
department at the request of that department. On May 3d the plaintiff’s attorney 
wrote to Lawrence concerning a claim for damages on account of injuries, and 
on May 10th Lawrence, through Edwin, filed written notice of the accident and 
claim with the agent of the defendant. Shortly thereafter the defgndant through 
its adjusters began an investigation, and was not prejudiced by the delay. On 
June 22d the defendant notified the assured that it disclaimed liability becauSe 
of noncompliance with the condition of the policy regarding notice, entered no 
appearance in the action afterward brought against the Friedmans, and did not 
defend it. 

Upon these facts the trial court reach a conclusion that the insured did not 
fail to comply with condition III of the policy concerning notice of the accident 
to the insurer, which reads as follows: “Upon the occurrence of death or 
personal injuries or any accident covered by this policy, the assured shall as 
soon as practicable after learning thereof, given written notice with full particulars 
to the company or its duly authorized agent. The assured shall give like notice 
of any claim made on account of any such occurrence. * * * ” Most of the 
policy provisions which have been involved in the cases concerning compliance 
therewith have specified “immediate notice,” “prompt notice,” or the like, and 
these terms have usually been construed as meaning and requiring that the 
notice be given within a reasonable time, under the circumstances of the case, 
after the assured learns of an accident resulting in injuries within the coverage 
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of the policy. Chapin v. Ocean A. & G. Corporation, 96 Neb. 213,-147 N. w. 
465, 52 L. R. A. (N. S.) 227; National Paper Box Co. v. AMtna Life Ins. Co. 
170 Mo. App. 361, 368, 156 S. W. 740; 6 A. L. R. 384; 76 A. L. R. 25, 53, 177; 
aR: -C:-4.-p, 1a2s. Certainly these words should not be construed to require 
more than that notice be given with reasonable promptness in view of the circum- 
stances and the purpose intended to be served by the notice. Fidelity & Deposit 
Co. v. Courtney, 186 U. S. 342, 347, 22 S. Ct. 833, 46 L. Ed. 1193; Haskell y. 
Eagle Indemnity Co., 108 Conn. 652, 656, 144 A. 298. The provision in the 
present instance for notice “as soon as practicable” is to be construed as at 
least as liberal a requirement of notice as “immediately” or “forthwith” and as 
being here used in the sense of “as soon as can reasonably be expected under the 
circumstances.” Norton v. Gleason, 61 Vt. 474, 18 A. 45; 6 Words and Phrases, 
First Series, page 5483. 

[1, 2] Also the duty to give notice does not attach in the case of a trivial 
accident where there is no reasonable ground for believeing at the time that it 
involves any injury insured against. “It is evident that it cannot have been 
the intention of the parties that such an accident * * * occurring without bodily 
injury to any one should be reported, since with such an occurrence defendant 
has no concern. * * * If no apparent injury occurred from the mishap, and there 
was no reasonable ground for believing at the time that bodily injury would 
result * * * there was no duty upon the assured to notify the insurer.” Chapin 
v. Ocean A. & G. Corporation, supra, page 217 of 96 Neb., 147 N. W. 465, 467, 
52 L. R. A. (N. S.) 227. The duty to give notice does not arise unless and 
until facts develop which would suggest to a person of ordinary and reasonable 
prudence that liability may have been incurred, and is complied with if notice is 
given within a reasonable time after the situation so assumes an aspect suggestive 
of a possible claim for damages. 7 Couch, Insurance, p. 5468; 7 Cooley, Briefs 
on Insurance, p. 5021; Melcher v. Ocean A. & G. Corporation, 226 N. Y. 51, 
123 N. E. 81, 82; note 76 A. L. R. 105. The determinative question is whether 
the facts known to the assured would require a person of ordinary and reasonable 
prudence to believe that liability because of injury may arise, and he is entitled 
to have all of the facts and attendant circumstances considered. George v. A&tna 
C. & S. Co., 121 Neb. 647, 653, 238 N. W. 36, 38; Farrell v. Nebraska Indemnity 
Co., 183 Minn. 65, 68, 235 N. W. 612; McKenna v. International Indemnity Co., 
125 Wash. 28, 33, 215 P. 66. 

To illustrate: In the Chapin Case, supra, which involved a policy provision 
that “the assured, upon the occurrence of an accident, shall give immediate 
written notice thereof,” the fender of assured’s automobile, driven by his employee, 
struck one Lewis, who was riding a bicycle, throwing him to the pavement. 
The assured interviewed Lewis, and was told by him that he was not hurt. Relying 
on this statement, he did not notify the defendant insurer of the collision. Nearly 
a year afterward he was advised that Lewis was suffering from a species of 
paralysis which the latter then claimed was traceable to the fall, and he then noti- 
fied the defendant. The court said (page 218 of 96 Neb., 147 N. W. 465, 468): 
“Tf he [Lewis] had received no injury, or if the accident would not in an ordinary 
mind induce a reasonable belief that it might result in bodily injury, there was no 
obligation to notify the insurance company. * * * We cannot say as a matter of 
law that the conditions attending the accident were such as to bring it within the 
class of which it was his duty to give notice, ‘or that the notice he did give was 
not given within a reasonable time considering all the circumstances of the case.” 

In the Melcher Case, supra, one Didier received a slight blow on the posterior 
from an elevator in plaintiff’s building; the superintendent asked him if he had 
been hurt, to which Didier replied in the negative, and the superintendent did not 
report the accident. Over three months later the plaintiff received a letter from 
a lawyer stating that Didier’s spine had been injured when the elevator struck 
him, and the letter was delivered to the defendant insurer. The court submitted 
to the jury the question whether the plaintiff had complied with the policy provision 
for immediate written notice and charged that, if they found from all the evidence 
thé it the superintendent had no reason to believe that there was any injury, he 
“would be justified in not sending notice to the company because there was neither 
a claim of injury made nor any such condition existing which would warrant a 
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reasonable man in believing that there was any injury.” This instruction was held 
to be as favorable to the defendant as it was entitled to. Haas Tobacco Co. v. 
American Fidelity Co., 226 N. Y. 343, 123 N. E. 755, 756, 13 A. L. R. 132, in which 
an automobile of the plaintiff struck a boy and knocked him down, was distin- 
guished from the Melcher Case, supra, in that the driver made no investigation and 
there was no assurance that the person struck was uninjured, and the plaintiff, in 
failing to give notice, relied wholly upon the driver’s opinion that the accident was 
trivial, an opinion which subsequent events showed was mistaken. It was held 
that “the insured may not, ‘without any investigation whatever, rely solely upon 
his own opinion, or upon the opinion of his driver that because [the boy] went 
away the injury was too trivial to require attention.” 

[3] The reasons and necessity for the policy requirement of notice and for 
compliance with it as reasonably construed and applied are apparent. Injury, 
however slight, received from an accident within the coverage of a liability policy, 
may, and experience indicates probably will, result in a claim for damages and, if 
it be resisted, often in litigation seeking to recover them. The opportunity for 
seasonable investigation afforded by prompt notice is important for the insurer’s 
protection against fraudulent claims and those which, although made in good faith, 
are not valid. Hatch v. United States Casualty Co., 197 Mass. 101, 105, 83 N. E. 
398, 14 L. R. A. (N. S.) 503, 125 Am. St. Rep. 332, 14 Ann. Cas. 290. But cir- 
cumstances may be such as to explain or excuse delay in giving notice and show 
it to be reasonable. Rushing v. Commercial Casualty Ins. Co., 251 N. Y. 302, 167 
N. E. 450. When the facts are undisputed and one conclusion only is reasonably 
possible, the question of compliance with a provision for notice is one of law; 
otherwise it is a question of fact. Loomis v. Norman Printers’ Supply Co., 81 
Conn. 343, 347, 71 A. 358; Fidelity & Deposit Co. v. Courtney supra; 14 R. C. L. p. 
1329: 7A. E.R. 187 76. A. Ee 

[4, 5] In the present case it appears that the boy who was struck by the plain- 
tiff's automobile was only six years of age; the driver took him home and no 
injuries were apparent; the mother informed him that the boy was not hurt and 
declined to give his name or her own. The driver might well be held justified in 
believing, as it is found that he did, that no injury had been sustained and that 
there was no occasion for informing his brother, the owner, or for giving notice 
to the insurer. Nor, so far as appears, did the subsequent request from the 
motor vehicle department for a report of the accident have significance which 
should have induced a belief that liability for injury was or might be involved. 
Therefore it appears that the situation first assumed an aspect giving rise to a 
duty to give the insurer notice when the assured received the letter of May 3, 1932, 
from plaintiff's attorney claiming damages on account of injuries received in the 
accident. Under all the circumstances, it was a question of fact for the trial 
court whether the filing of notice on May 10th with the defendant’s agent suffic- 
iently conformed to the policy requirement, and we are not warranted in holding, 
as a matter of law, that the conclusion that notice was given as soon as practicable 
and that therefore the assured did not fail to comply with condition IIT of the 
policy was inadmissible or unjustified. 

As that conclusion is sufficient to sustain the judgment appealed from, it is 
unnecessary to discuss the assignments addressed to the further conclusions that 
the defense of failure to comply with the conditions as to notice is not available 
hecause of another provision of the policy applying, at least, to recovery by a judg- 
ment creditor proceeding under certain Massachusetts statutes; also that the 
defendant company was not prejudiced by the delay in giving the notice. 

There is no error. 

In this opinion the other Judges concurred. 


AMERICAN LIABILITY & SURETY CO. v. HILL. 
Court of Appeals of Kentucky. Nov. 9, 1933. 
Rehearing Denied Feb. 6, 1934. 

66 Southwestern Reporter (2d) 823. 


1. INSURANCE. 
Petition on fire policy covering automobile, failing to allege that insured was 
owner of automobile and to state its value when destroyed by fire held insufficient. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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2. INSURANCE. 

Failure of petition on fire policy covering automobile to allege that insured 
was owner and to state value of automobile when destroyed by fire could not he 
cured by presence and contents of “blue book” which fixed value of automobile 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. F 

To recover on fire policy covering personal property, ownership and value 
thereof must be alleged. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Owsley County. 

Action by Ed Hill against the American Liability & Surety Company. 
ment for plaintiff, and defendant moves for an appeal. 

Appeal granted, and judgment reversed. 

Rose & Stamper, of Beattyville, and C. W. Hogg, of Booneville, for appellant. 

Charles L. Seales, of Booneville, for appellee. 

RIcHARDSON, Justice. 


Judg- 


Ed Hill filed this action alleging that he was a resident of Owsley county, and 
“by occupation a farmer”; and “for his cause of action herein, on November 14, 
1929, the defendant (the American Liability & Surety Company) issued to him one 
policy No. AL-62393 for the sum of $500.00, on one Ford automobile, model ‘A’ 
for the consideration of the premium paid to said company, or its agents, of 
$14.00, cash in hand paid; that said policy was for a period of one year, expiring 
November 14, 1930; that while said policy was in force and effect, and while he was 
driving said automobile on and upon the highway, near Dry Ridge, Kentucky, the 
said auto caught fire and was completely destroyed by fire.” Following this allega- 
tion, he alleges that he went before a notary public of Hamilton county, Ohio, and 
made affidavit setting out in detail the accident and the fire, and furnished the same 
to the insurance company, but that it refused to pay or to settle its policy. He 
further alleges that “he believes he ought to recover of said defendant the sum of 
$500 the amount of the policy, with interest at 6% from November 30, 1929, until 
paid, and costs.” 

[1-3] To this petition the insurance company filed a general demurrer. The 
court sustained it. Hill filed an amendment in which he alleged “that the policy 
sued on in his petition was to recover loss by fire to his automobile, and the same 
was fully set out in said policy, and that he files herewith and makes a part hereof, 
the policy marked exhibit A.” To the petition, as amended, the insurance com- 
pany filed a general demurrer. The court overruled it, to which exceptions were 
saved. The insurance company filed its answer to the petition as amended. In the 
first paragraph, “it denies that it has knowledge or information as to whether the 
automobile was destroyed by fire, or that Hill ought to recover of the defendant 
the sum of $500, or any sum or amount with interest at 6% from November 30, 
1929 until paid, or his costs.” In the second paragraph, it is alleged that “the policy 
provided that it should be void if the insured was not the unconditional, sole owner 
of the automobile at the time of the issuance of the policy.” The clause of the 
policy embracing the agreement of the parties in relation to the unconditional and 
sole ownership of the car was copied in the answer. Immediately following is the 
allegation that Hill had purchased the automobile of the Gilbert Avenue Auto Sales 
Company of Cincinnati, Ohio, executed his note for $271.20, the balance of the pur- 
chase price, and had executed and delivered to the Gilbert Avenue Auto Sales Com- 
pany a mortgage on the car to secure the payment of this note, and that by reason 
of these facts the statement of Hill to the insurance company that he was the un- 
conditional, sole owner of the car, was false and fraudulent and rendered invalid 
its policy. In the third paragraph of the answer is copied that portion of the pol- 
icy forbidding other insurance on the car, accompanied by the allegation that at 
the time he purchased the car of the Gilbert Avenue Auto Sales Company, another 
policy of insurance had been obtained on the car with the consent of Hill. The 
answer was traversed by a reply. Thus the issues were completed. The action 
was submitted on the pleadings and exhibits, without other evidence. A judgment 
was entered allowing Hill to recover of the insurance company $228.80, with inter- 
est at 6 per cent. per annum from November 30, 1929, until paid, and his costs. 
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It is recited in the judgment “that after reading the record the court is of the 
opinion, that the plaintiff, Ed Hill, had an insurable interest in said automobile of 
$228.80, the amount he had paid on same.” Thereupon the insurance company en- 
tered a motion requesting a new trial on the grounds that! the judgment is contrary 
to the law and the evidence, and without evidence to support it; that the automo- 
bile was under a mortgage, and the plaintiff represented that he was the sole and 
unconditional owner; that “the pleadings are insufficient to entitle plaintiff to the 
judgment entered or any judgment,” error of the court in overruling defendant’s 
demurrer to petition as amended. An examination of the petition discloses the 
ahsence of two allegations necessary to constitute a cause of action, i. e., that Hill 
was the owner of the car, and (b) its value, at the time of its destruction by fire. 
It will he observed that the defendant, by its answer, in no way cured these fatal 
defects in the petition by any statement. Hill argues that the policy provides that 
the company is liable for the actual cash value of the automobile at the time of 
the loss, and that its value is fixed by a schedule known as a “blue book,” with 
which all dealers are furnished a copy. The “blue book” referred to is not a part 
of the record; nor was it made an exhibit to the pleading. The failure of Hill to 
allege in his petition that he was the owner, and also state the value of the auto- 
mobile at the time of its destruction by fire, even if the blue book was a part of 
the record, its presence and contents would not cure the petition as amended. To 
recover on a fire policy, covering personal property, it is essential to allege the 
ownership, and also the value thereof, and the absence of either allegation renders 
the petition demurrable. Connecticut Fire Ins. Co. v. Moore, 154 Ky. 18, 156 S. W. 
867, Ann. Cas. 1914B, 1106; Federal Fire Ins. Co. v. Harvey & Co vy. 838, 
10 S. W.(2d) 311; Svea Fire & Life Ins. Co. v. Walker, 235 Ky. 289, 30 S.W.(2d) 
1105. A comparison of the petition as amended in the present case with that in 
Svea Fire & Life Ins. Co. v. Walker, shows present in the preceding case a defect 
in the petition in that case, wherein the plaintiff alleged that the insurance company 
had insured his automobile for a specified sum; that it had been destroyed by fire; 
and that by reason of its destruction, the insurance company was indebted in the 
amount of the insurance. We determined the petition was “insufficient and demur- 
rable” hecause there was no averment as to what the car was worth at the time 
of its destruction. The material distinction between the practice in the present 
case and that of Svea Fire & Life Ins. Co. v. Walker, is, in it, evidence was intro- 
duced as to the value of the property over the objection of the defendant, and here 
no evidence was introduced. 

For the reasons indicated, the motion for an appeal is sustained, the appeal 
granted, and judgment reversed for proceedings consistent with this opinion. 


SEWELL v. NEWTON et al. No. 14688. 
Court of Appeal of Louisiana. Orleans. Jan. 29, 1934. 
152 Southern Reporter 389. 
5. INSURANCE. 

Unsuccessful suit against insured who carried automobile liability policy 
does not bar injured party from bringing suit against insurer (Act No. 55 of 
1930; Civ. Code, art. 2095). 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

Appeal from Civil District Court, Parish of Orleans; Michel Provosty, Judge. 

Suit by William J. Sewell against J. Mills Newton and the Cadillac Motor 
Car Company, which filed a reconventional demand. From a judgment dismissing 
plaintiff's suit, and for the company in reconvention, plaintiff appeals. 

Judgment amended, and, as amended, affirmed. 

Thomas J. Dobbins and Harry Mayo, Jr., both of New Orleans, for appellant. 

O’Niell & O’Niell, of New Orleans, for appellee Cadillac Motor Car Co. 

T. M. Logan Bruns, of New Orleans, for appellee J. Mills Newton. 

JANvikER, Judge. 

This case results from an intersectional automobile collision at the corner 
of Valence and Daneel streets in the city of New Orleans. The cars involved 
were a Buick, owned and driven by plaintiff, William J. Sewell, and a La Salle, 
owned by Cadillac Motor Car Company and driven by Willie James, the chauf- 
leur of J. Mills Newton. to whom the Cadillac Company had loaned the car so 
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that the said Newton might test it in order to determine whether he would 
purchase it. 

The accident occurred at about 9:40 o'clock on the morning of October 13, 
1932. The La Salle, occupied by Newton’s colored chauffeur and colored nurse, 
was proceeding up Daneei street, which, under the traffic ordinance of the city 
of New Orleans, is a one-way street, and the Buick was being driven by its 
owner, Sewell, on Valence street towards the Mississippi river 

Charging that the accident resulted from the negligence of the operator of 
the La Salle in the matter of speed, and because of his failure to accord to the 
Buick the right of way to which plaintiff alleges the latter was, under the city 
ordinance, entitled and averring that there was legal responsibility for the 
accident in both Newton, the employer of the chauffeur of the La Salle, and in 
the Cadillac Motor Car Company as owner of the said car, plaintiff seeks a 
solidary judgment against both said defendants. 

Newton denies liability on his part, alleging that there was no negligence in his 
chauffeur, and asserting, in the alternative, that plaintiff, Sewell, was himself at 
fault, in that he, at an excessive speed, and without looking for vehicles on the in- 
tersecting street, drove his Buick into the intersection after the La Salle had al- 
ready entered and pre-empted it, and after it was too late for the latter to be 
stopped. 

The Cadillac Motor Car Company also denies that there was negligence in the 
chauffeur of the La Salle, and also charges that the proximate cause of the acci- 
dent was the negligence of Sewell himself in the particulars to which we have al- 
ready alluded, but particularly denies that it is in any way responsible for or af- 
fected by any negligence on the part of the operator of the La Salle, if there was 
negligence, and, in a reconventional demand, prays for judgment against Sewell in 
the sum of $417.07, averring that to be the amount expended in repairing the dam- 
age sustained by the La Salle. 

In the district court there was judgment dismissing plaintiff's suit against both 
defendants, and there was further judgment in reconvention in favor of the Cad- 
illac Motor Car Company and against Sewell in the amount prayed for, to wit, 
$417.07. Sewell has appealed. 

Where two automobiles meet in collision, and the owner of one charges that 
the fault of the driver of the other was solely responsible, we often find it expe- 
dient to first examine into the acts of him who seeks recovery, because, whatever 
may have been the fault of the other, manifestly there can be no recovery if the 
party seeking redress could himself, by the exercise of reasonable care, have 
avoided the accident. 

[1] Here we shall first consider the evidence with regard to the acts of Sewell 
himself. He states that, as he neared Daneel street, he looked down that street 
and saw no vehicle approaching, and that, after he had entered the intersection, the 
La Salle, at high speed, crashed into his Buick. That he saw nothing approaching 
is rather conclusive proof of the fact that he did not look. Obviously the La Salle 
Was present on the street or there would have been no accident. His explanation 
of his failure to see it is that it was very near to the right-hand curb. But, if so, 
that is where it should have been. Under the traffic ordinance of this city, and 
under the general law of the road of this country, an automobile should be driven 
on the right-hand side of the roadway. 

While it is true that he asserts that the speed of the La Salle was quite ex- 
cessive, the record fails utterly to show any such preposterous speed as would 
have been necessary had the La Salle been, when Sewell entered the intersection, 
so far away as to have been beyond the range of his vision. No witness estimated 
the speed of the La Salle at more than 35 or 40 miles an hour, and even at this 
speed, to have reached the intersection in time to have been involved in a collision 
with the Buick hefore the latter crossed, it must have been only 100 or 125 feet 
away when the Buick entered the intersection. 


While it is true that it is difficult for one who sees a fast-moving automobile 
approaching “head on” to estimate with precision the speed at which it is coming, 
it is not difficult to determine whether the speed is sufficiently great to render cross- 
ing dangerous. If the La Salle was approaching at a great rate of speed, it was 
negligence on the part of Sewell to attempt to cross ahead of it. 

We have often considered situations similar to that presented here, and have 
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uniformly held that, wherever the complaining party could have seen the other 
vehicle approaching had he looked, his failure to see constituted proof of the fact 
that he did not look, and his failure to look constituted negligence on his part. 
See Burthe v. Lee et al. 152 So. 100, decided by this court on January 15, 1934; 
Gibbons v. New Orleans Terminal Company, 1 La. App. 371; Murphy v. Star 
Checker Cab Company (La. App.) 150 So. 79; Johnson v. Item Company, Ltd., 
10 La. App. 671, 121 So. 369; Pugh v. Henritzy et al., 151 So. 668, of this court, 
decided December 11, 1933 and not yet reported [in state report]. 

Here, there was no reason why Sewell could not see the La Salle. The street 
on which it was approaching was a one-way street, so that Sewell could have de- 
voted most of his attention to that one direction. He should have seen it. His 
explanation cannot be accepted. 

We see no reason to enter into an extended discussion of the evidence. Our 
brother below believed that the witnesses who corroborated Newton’s recollection 
of the facts were correct in their version, and, we not only find no obvious error in 
that finding, but, on the contrary, feel that it is borne out by a great preponderance 
of the evidence. 

The two automobiles met at a point near the center of the intersection. The 
La Salle was turned from its course to the left, and reversed itself completely after 
the collision. The Buick swerved to the right, continued on its course across the 
street, mounted the curb, crossed the sidewalk, and practically demolished a brick 
column on the property line of the street. It could not have done this except for 
the fact that its speed, when it entered the intersection and when the crash occur- 
red, was considerably in excess of that permitted by law. The corner was ob- 
structed, and therefore, under the city Ordinance No. 13,702, C. C. S., the speed 
should not have been in excess of 15 miles per hour, for that ordinance in sub- 
section 3 of article 5 provides, as we have held in Murphy v. Star Checker Cab 
Company, Inc., supra, that, if at such intersection a vehicle enters at a speed in 
excess of 15 miles per hour, the burden is on the owner or operator of that ve- 
hicle to show that under all the circumstances the speed was reasonable. Plaintiff 
has certainly not shown this. 

It is, of course, unnecessary, since Sewell cannot recover for his injuries, for 
us to consider or discuss the effect of the difficulty to which defendants were put 
in their efforts to have him submit himself to their doctors for examination. 

Since the negligence of Sewell in driving his Buick into the intersection when 
the La Salle could no longer be brought to a stop in time to avoid the crash was, 
at least, a contributing cause of the collision, so far as the owner of the La Salle 
is concerned, even if we assume that James, the driver of the La Salle, was also 
at fault, he (Sewell) was a joint tort-feasor, and, tinless it be shown ‘that the 
negligence of James, if he was negligent, can, as a matter of law, be imputed to 
the Cadillac Motor Car Company, then it can recover from Sewell for the loss 
which has been caused it by the collision. 


In order to determine whether the negligence of James, if there was negli- 
gence on his part, can be imputed to the Cadillac Motor Car Company, we must 
consider the relationship, if any, which existed between them. 


[2] James was the employee of Newton. The Cadillac Motor Car Company 
had loaned the La Salle to Newton so that he might try it out to determine whether 
he desired to purchase it. At the time of the accident, it was being driven on an 
errand for Newton, and the Cadillac Motor Car Company had no control over 
James or over the car. It is now well settled that under such circumstances the 
negligence of the bailee or of the bailee’s servant will not bar recovery by the 
owner for damage caused by the negligence of a third person, even if there is 
contributing negligence on the part of the driver of the bailed automobile. 


As to the owner, the two persons whose joint fault caused the loss are joint 
tort-feasors, he may claim reimbursement for any loss from either or both. 

In U-Drive-It-Car Company, Inc., v. Texas Pipe Line Company, 14 La. App. 
524, 129 So. 565, 566, the Court of Appeal for the Second Circuit considered a case 
presenting facts from which arose the identical legal question now under consider- 
ation. The U-Drive-It-Car Company had rented one of its automobiles to a Mr. 
Powell, who, while driving it, ran into a truck of defendant, Texas Pipe Line Com- 
pany, which truck had been parked by an employee of defendant in such a way 
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that the said parking was in violation of a city ordinance. The automobile of the 
U-Drive-It-Car Company was damaged, and that company brought suit against 
the owner of the parked truck. The defendant contended “That the contributory 
negligence of Powell, the driver of plaintiff’s car, was in any event imputable to 
plaintiff, preventing his recovery.” The court said: “This contention is rested upon 
the theory that because of the relationship between Powell and plaintiff with refer- 
ence to the automobile, though it be only that of bailor and bailee, plaintiff cannot 
recover for the injury to the automobile because Powell’s contributory negligence 
would prevent his recovery for injury to the automobile. There was a time when 
the decisions of the courts seemed to support this view of the law, but in recent 
years the weight of authority, we think, is decidedly to the contrary.” 

After a full consideration and citation of many apposite authorities, which we 
find it unnecessary to repeat here, the court said: “The act of negligence of de- 
fendant’s servant or employee in parking the truck on a paved street in the city 
of Shreveport in violation of a city ordinance was negligence per se and con- 
tributed to the accident, and the contributory negligence of Powell cannot be im- 
puted to plaintiff; therefore plaintiff should have judgment for the damage to his 
automobile. * * *” 

We are convinced that that view was and is correct, and, in support of it, we 
refer to the many authorities from other jurisdictions to which our brothers of 
the Second Circuit have referred and from which they have quoted. In addition, 
we find that text-writers are uniformly of the opinion that the negligence of the 
driver in such case cannot be imputed to the owner of the loaned or bailed car. 

Blashfield, in his Encyclopedia of Automobile Law, vol. 1, p. 102, states the 
rule thus: “The modern law, supported by the weight of authority, is that the 
negligence of a bailee in the use of the subject of the bailment contributed to its 
injury can not be imputed to the bailor, so as to preclude recovery by the latter 
for the negligence of a third person also constituting a proximate cause of the 
injury, unless such bailor or bailee also sustain the relation of employer and em- 
ployee, or of principal and agent, or a partnership, or family relation exists, and 
not then unless the bailee is acting within the scope of his employment.” 

The following quotation is taken from Corpus Juris, vol. 45, p. 1027: “The 
weight of authority now supports the view that the negligence of the bailee is not 
imputed to the bailor where the latter does not have control, or the right and duty 
to exercise control, of the conduct of the bailee, with respect to the acts or omis- 
sions which caused the injury to the thing bailed.” 

Huddy, in his work on Automobile Law, vol. 5, § 153, states the rule as fol- 
lows: “The weight of authority, however, seems to be that contributory negligence 
of the bailee is not imputable to the bailor in such a case. So, too, the negligence 
of the servant of the hirer is not imputed to the owner. The theory on which the 
majority rule is based is that, since the bailor is not responsible to third persons 
for the negligence of the hailee, the negligence of the bailee should not be imputed 
to the bailor, so as to absolve third persons from liability to the bailor for injury 
to his property in the hands of the bailee.” 

The law is stated by Berry in his work, “The Law of Automobiles,” vol. 2, 8 
1446, thus: “The negligence of a bailee of an automobile is not imputable to the 
owner. Hence, in an action by the owner against a third person to recover for 
damages to the machine, caused by the contributory negligence of the bailee and 
such third person the negligence of the bailee is no defense.” 

In addition to the authorities cited in the U-Drive-It-Car Company Case there 
are many others; for instance, in Morgan County v. Payne, 207 Ala. 674, 93 So. 
628, 30 A. L. R. 1243, we find: “The negligence of a mere bailee of a truck is not 
imputed to the owner in an action by the latter to hold a third person liable for 
negligent injuries to it, unless some direction of or control over the actions of the 
bailee was reserved by the bailor.” 

In Cain vy. Wickens, a New Hampshire case, reported 81 N. H. 99, 122 A. 800, 
30 A. L. R. 1246, is found the following: “The negligence of one to whom an au- 
tomobile is lent by its owner, and who is not an employee of the owner, is not im- 
puted to the owner so as to prevent his holding a stranger liable for injury to the 
machine to which such negligence contributed.” See, also, Lax v. Railway Com- 
pany, 142 Misc. 545, 255 N. Y. S. 63; Robinson v. Warren, 129 Me. 172, 151 A. 10; 
New Jersey Electric Company v. Railroad Company, 61 N. J. Law, 287, 41 A. 
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1116, 43 L. R. A. 849; Sea Insurance Company vy. Railroad Company, 86 C. C. A. 
544, 159 F. 676, 17 L. R. A. (N. S.) 925; Tobin v. Syfrit, 2 W. W. Harr. (Del.) 
274, 122 A. 244; Cambpell v. Railway Company, 211 Mo. App. 331, 245 S. W. 58, 
59; Hunt-Berlin Coal Company v. McDonald Coal Company, 148 Tenn. 507, 256 
S. W. 248, 250; Siegrist Bakery Company v. Smith, 162 Tenn. 253, 36 S.W.(2d) 
80; Corsaro v. Ambrose, 153 A. 712, 9 N. J. Misc. 323. The Cadillac Motor Car 
Company is therefore entitled to recover from Sewell such loss as it has sustained. 

[3] However, the judgment in its favor should be reduced to the actual loss. 
The repairs to the La Salle were made in the repair department of the Cadillac 
Company, and it is admitted that to the actual cost of labor and material was added 
20 per cent., which is the usual profit made for repairing damaged automobiles. 
The argument made in favor of this charge is that Sewell, who is responsible for 
the damage, should not be allowed to benefit by the fact that the claimant is in 
the automobile repair business. It is stated that the recovery in such cases is not 
properly based upon the cost of repairs, but entirely on the difference in value of 
the damaged article before and after the accident. This is, of course, the correct 
rule. 

Berry, in his Encyclopedia of Automobile Law, vol. 17 and 18, § 253, states 
the rule thus: “Although the difference in value before and after the injury is the 
technical measure of damage for an injury to a motor vehicle, as a practical pro- 
position the difference in many cases is represented by the cost of repairing the 
machine. The difference in value of the property before and after the injury is 
presumptively the amount it would cost for repairs. * * * It is the value, not the 
cost, of repairs, which is essential; if for some reason the repairs cost an ex- 
cessive sum, the excess is borne by the owner. The reasonable cost is what an 
automobile repair man would, in accordance with the market and usual rates, 
charge for the work and material necessary.” 

The same rule is set forth in Blashfield’s Encylopedia of Automobile Law, vol. 
2, p. 2004. 

[4] Had the Cadillae Company been compelled to employ some third person or 
corporation to make the repairs, that third person or corporation would have been 
entitled to a fair profit on the work, and Sewell would have been liable for that 
profit as well as for the other items of damage; or, had the Cadillac Company de- 
cided not to make the repairs at all, it could have sued for and recovered the full 
difference between the value of the damaged car and the value of the car prior to 
the accident. But the claim is not made for the difference in value, but for the 
amount actually paid out in making the repairs. It is based solely on the cost to 
the Cadillac Company, and the proof shows that the actual cost was less than the 
amount claimed. If that company is allowed to add to this bill a profit of 20 per 
cent., then it has unquestionably benefited to some extent by the transaction. If it 
chose to adopt the method of claiming the actual cost of repairs rather than the 
depreciation suffered by the automobile, then it is bound by its own action and can 
only recover the actual cost. 

That in the 20 per cent. added there is an allowance for general overhead ex- 
penses of the repair shop would. be of interest if, in the record, we could find evi- 
dence as to the exact amount which should be allowed on this item, but we find 
no such evidence, and therefore recovery must be limited to the total of the items 
shown to have been expended for actual labor and parts. 


As we view the statement in the record, after the items representing labor and 
parts were totaled, there was added 20 per cent. of this amount, and, after this 
addition had been made, the total amount claimed was $417.07, which was the 
amount of the judgment. Deducting the amount added as profit leaves a balance 
of $347.55. 

[5, 6] Plaintiff needs no reservation of its rights against the insurance carrier 
of Sewell. Under the statute referred to (Act No. 55 of 1930), its right is to 
proceed directly against either the principal or the insurer, or both, and to seek 
solidary judgments. So long as the claim is not paid by one, the right to sue the 
other exists. Under article 2095 of the Revised Civil Code, where two or more 
persons are solidarily obligated, “a suit brought against one of the debtors does not 
bar the creditor from bringing suits on the same account against the others.” Fur- 
thermore, the prescription which might otherwise relieve the insurer is interrupted 
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by the suit against the principal, for we find that in article 2097 of the Code it is 
provided that “a suit brought against one of the debtors in solido interrupts pre- 
scription with regard to all. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be, and it is, amended by reducing the amount thereof in favor of Cadillac 
Motor Car Company and against William J. Sewell to the sum of $347.55, with 
legal interest from judicial demand, and it is further ordered that the judgment, 
as thus amended, be, and it is, affirmed. All costs to be paid by William J. Sewell, 

Amended and affirmed. 


ENGELSON v. COMMERCE CASUALTY CO. 
Supreme Court, Kings County. July 19, 1933. 
269 New York Supplement 453. 
2. INSURANCE. 


Purpose for which bond or policy of insurance was required to be given by 
operator of omnibus being plain, policy given pursuant to statute should be 
deemed intended to carry out its provisions (Vehicle and Traffic Law, § 17). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

In liability policy covering omnibus, provision limiting use of bus to carriage 
of school teachers and children held no defense in action by judgment creditor of 
assured who had been injured while passenger on bus (Vehicle and Traffic Law, 
§ 17 and § 2, subd. 10). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Under statute providing for liability insurance on omnibus, injured passenger 
has original right of action against insurer (Vehicle and Traffic Law, § 17). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

5. INSURANCE. 

Any attempted restrictions on effect of liability policy covering omnibus, or 
liability of company issuing it, contrary to main purpose underlying statute requir- 
ing it, must be held to be ineffective (Vehicle and Traffic Law, § 17) 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


Action by Annie Engelson, on behalf of herself and any other judgment 
creditors similarly situated who will join in the prosecution and contribute to 
expense of the action, against the Commerce Casualty Company to recover under 
a policy of automobile insurance issued pursuant to Vehicle and Traffic Law, § 17. 

Motion to strike out defense granted. 

David M. Engelson, of New York City, for plaintiff. 

Edward L. Johnson, of New York City, for defendant. 

Cropsery, Justice. 

The plaintiff, while a passenger upon an omnibus operated for the carriage 
of passengers for hire upon the public highways, received injuries. Claiming that 
her damage was caused by the negligence of the owner and operator of the 
omnibus, she brought an action against that company. The result of the action 
was a judgment in plaintiff's favor, upon which execution had been issued and 
returned unsatisfied, and that judgment remains wholly unpaid. Plaintiff then 
brought this action to recover on a policy of insurance issued by the defendant 
covering the omnibus in question. This policy was in force at the time of the 


accident, and had been given pursuant to the provisions of section 17 of the 
Vehicle and Traffic Law. 


[1] In defendant’s answer, a defense is pleaded, and this the plaintiff seeks 
to have stricken out on the ground that it is insufficient in law. The allegations 
of this defense are that the policy of insurance sued upon was issued by the 
defendant for a limited and specific purpose as appears by a rider or indorsement 
attached to it, whereby it was agreed between the defendant and the company 
owning the omnibus that it would be used to carry school children and their 
teachers to and from school and to and from games or outings, “all other pas- 
senger carrying use being excluded from the policy”; that the policy bearing this 
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indorsement was filed with the commissioner of motor vehicles and accepted by 
the latter who issued a certificate that the owner of the omnibus had filed the 
policy required under the section of the law above mentioned; that the accident 
to the plaintiff occurred while the omnibus was being operated for a purpose 
other than that for which the policy of insurance was issued, in that it was not 
then engaged in the carrying of school children and their teachers, but for the 
purpose of transporting adults and other members of the public to and from a 
bath house in Brooklyn, all of which was without notice to the defendant or the 
commissioner of motor vehicles; that the defendant, upon being apprised of the 
facts, notified the company that owned the omnibus that it disclaimed all liability 
under the policy; and that the defendant by reason of the breach of the condition 
mentioned is not liable for the injuries sustained by the plaintiff. 


Section 17, above mentioned, requires any one engaged in the business of 
carrying passengers for hire in any motor vehicle, with certain exceptions not 
applicable here, over any public street or highway in the state of New York, to 
file with the commissioner of motor vehicles either a personal bond, a corporate 
surety bond, or a policy of insurance approved by the commissioner in the sum 
of $2,500, conditioned for the payment of any judgment recovered against the 
owner and proprietor of the motor vehicle for death or injury to persons or 
property caused by negligence in its operation or maintenance or construction. 
This section also provides that, upon the acceptance of the policy, the commis- 
sioner shall issue to the owner of the motor vehicle a certificate describing it 
and showing that the policy has been filed as required. Under this section it is 
the motor vehicle that is in effect insured and not its owner. The policy here 
issued shows that it covered an omnibus, and such a vehicle carrying passengers 
for hire on the public streets may not be legally operated unless a bond or an 
insurance policy has been previously filed. The bond or policy is not primarily 
to protect the owner of the vehicle. It is given for the benefit of the public; 
that is, any one who may be injured through the negligent operation, maintenance, 
or construction of the vehicle. This statute was enacted to give some measure of 
relief to any one who might be so injured. 


[2] The purpose for which the bond or policy was required to be given being 
plain, a policy given pursuant to the statute should be deemed to be intended to 
carry out its provisions. Devlin v. New York Mutual Casualty Taxicab Ins. Co., 
123 Misc. 784, 206 N. Y. S. 365, affirmed 213 App. Div. 152, 210 N. Y. S. 57, 
with a modification, here unimportant; Sandolovich v. United States Fidelity & 
Guaranty Co., 142 Misc. 463, 254 N. Y. S. 563; Merrill v. Equitable Surety Co., 
131 Misc. 541, 547, 227 N. Y. S. 266. 


[3] The clause in the indorsement upon the policy, which is the subject of 
the defense, would limit the liability of the defendant if it had the effect con- 
tended for in the answer. But it seems to me plain that it can have no such 
effect, both because of the express provisions of the policy and the objects sought 
to be accomplished by the statute. As already stated, the clause is in an indorse- 
ment. The policy, which is a part of the complaint, provides: “The following 
provisions and the provisions of any indorsement attached to this policy shall 
apply between the company and the assured but shall not prejudice the right of 
any person other than the assured to recover hereunder.” The statute gives the 
commissioner of motor vehicles the right to approve the form of these policies. 
Evidently the form approved by him contains the matter just quoted. This is 
indicated by the statement at the top of the policy, which says that it conforms 
to the policy form approved by the commissioner for use in compliance with 
section 282-b of the Highway Law, which is the forerunner of section 17 of the 
Vehicle and Traffic Law. The quoted provision applies to the giving of notice of 
accidents and suits and to the operation of the motor vehicle by one under the 
age fixed by law, or, in any event, under the age of sixteen and other things. 
But the provision not only says that those matters shall not prejudice the right 
of any person other than the assured to recover upon the policy, but it also says 
that the same result shall follow from any indorsement attached to the policy; 
that is, as to the provisions mentioned that are contained in the policy as well as 
to the provisions of any indorsement attached to it, they shall all apply as 
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between the company and the assured, but shall in no way affect the right of any 
person other than the assured to recover. Therefore, under the provisions of the 
indorsement, if the assured had sought to hold the defendant to some liability 
or the defendant had sought to hold the assured, its provisions would apply and 
the use of the omnibus for a purpose other than agreed upon in the indorsement 
might affect either the right of the company or the assured. 

[4, 5] This action, however, is not by the assured, nor is the right of action 
given to plaintiff by section 17 a derivative one. On the contrary, it is an original 
right of action given by the statute. Gillard v. Manufacturers’ Casualty Ins. Co., 
92 N. J. Law, 141, 144, 104 A. 707, affirmed 93 N. J. Law, 215, see page 218, 107 
A. 446. See, also, Vance v. Burke, 267 Mass. 394, 396, 166 N. E. 761. But, even 
if the policy did not contain the provision last discussed, I think the defendant 
would be liable upon it even though the omnibus were used for a purpose different 
from that stated in the indorsement. Subdivision 10 of section 2 of the Vehicle 
and Traffic Law provides that an omnibus “shall include any motor vehicle held 
and used for the transportation of passengers for hire.” The policy in question 
states that the assured is in the business of bus operator and that the vehicle 
covered by the policy is a bus or.school bus, both of these expressions being 
used. Besides, the cover on the policy reads: “New York Omnibus Policy.” The 
language in the indorsement in effect would change the statutory definition of 
omnibus. Under that provision, strictly construed, the policy would not apply to 
the omnibus, but only to it when it was being used to carry certain people. Such 
a limitation would defeat the purposes of the statute. If such a limitation were 
sound, then another limitation to the effect that the policy should be binding only 
on certain days of the week or month, or between certain hours, would be equally 
effective. Bearing in mind the purpose for which the statute was enacted, it seems 
plain that any attempted restrictions upon the effect of the policy or the liability 
of the company issuing it, contrary to the main purpose underlying the statute, 
must be held to be ineffective. That this should be the holding seems to be 
recognized in the jurisdictions where the question has been discussed. Ott v. 
American Fidelity & Casualty Co., 161 S. C. 314, 317, 159 S. E. 635, 76 A. L. R. 
4; Boyle v. Manufacturers’ Liability Ins. Co., 96 N. J. Law, 380, 115 A. 383, 
affirmed on opinion below 97 N. J. Law, 561, 117 A. 925; Connell v. Common- 
wealth Casualty Co., 96 N. J. Law, 510, 115 A. 352. 

Defendant relies upon cases that involve the ordinary liability insurance 
policy. Coleman y. New Amsterdam Casualty Co., 247 N. Y. 271, 160 N. E. 367, 
72 A. L. R. 1443: Weatherwax v. Royal Indemnity Co., 250 N. Y. 281, 165 N. E. 
293; Gerka v. Fidelity & Casualty Co. of New York, 251 N. Y. 51, 167 N. E. 
169. These cases, and others, hold that, in the absence of a provision to the 
contrary in the policies, matters that would constitute a defense against an action 
by the assured will be equally good defenses to an action by an injured or third 
party. But those cases did not involve section 17 of the Vehicle and Traffic Law 
or its predecessor. In those cases there was no statute requiring the giving of a 
policy of insurance before the motor vehicle in question could be operated or 
the particular act could be done. The owner of the vehicle or of the property 
might or might not obtain a liability policy as he pleased. Under section 17. how- 
ever, the obtaining of such a policy is not optional. The owner of an omnibus, 
for instance, may not operate it upon the public highways without first having 
obtained such a policy or having given a bond in lieu thereof. What has been 
held in the other line of cases should have no application to a policy issued 
under section 17. The distinction between the two classes of cases has been noted. 
Saxon y. United States Fidelity & Casualty Co., 107 N. J. Law, 266, 267, 153 A. 
596: Ott v. American Fidelity & Cas. Co., supra. 

The defense is insufficient in law, and so that motion to strike it out is 
granted, with $10 costs. 


PHCNIX INDEMNITY CO. v. BARRETT. 
Supreme Court of Tennessee. Jan. 27, 1934 
65 Southwestern Reporter (2d) 135. 

3. INSURANCE. : 


Words “in violation of law as to age,” in automobile policy providing that 
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policy shall not indemnify assured respecting automobile driven by person in 
vielation of law as to age, held applicable te municipal ordinance. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Appeal from Chancery Court, Rutherford County; Thos. B. Lytle, Judge. 

Action by A. §. Barrett against Phoenix Indemnity Company. Judgment for 
plaintiff, and defendant appeals. 

Reversed, and suit dismissed. 

Manier & Crouch, of Nashville, for appellant. 

C. C. Jackson, of Maryville, for appellee. 

CHAMBLISS, Justice. 

Recovery sought in this suit from the indemnity company on its policy con- 
tract of the amount of a judgment at law, based on negligence in operation of 
an automobile, was resisted before the chancellor on the ground that the auto- 
mobile was being driven, at the time the accident occurred on the streets of 
Murfreesboro, by a boy under sixteen years of age: that this was in violation 
of an ordinance of the city of Murfreesboro, and the indemnity company relied 
on a provision in its policy contract reading as follows: 

“This policy shall not indemnify the assured in respect of any automobile 
while driven or manipulated * * * by any person in violation of law as to 
age, or under the age of fourteen years in any event.” 

The facts were stipulated, and from a judgment against it, the indemnity 
company appeals. 

The determinative questions here presented are conceded to be: (1) Whether 
or not the language of the policy, above quoted, “in violation of law as to age,” 
is to be construed as applying to a violation of a municipal ordinance; and (2) 
whether or not the provision of the municipal ordinances relied on is void because 
too broad. 

Considering these questions in inverse order, it appears that the ordinance 
relied on, according to the stipulation, reads as follows: 

“Section 1. Be it ordained by the City Council of the City of Murfreesboro, 
Tennessee: That the following laws, rules and regulations shall govern the 
operation, driving and controlling of vehicles on the streets of the City of 
Murfreesboro, Tennessee: (Here follow 12 items not applicable to this case.) 

“13. No child under the age of sixteen years shall be permitted to drive a 
vehicle in the City.” 

This clause of the stipulation immediately follows the foregoing excerpt 
from the ordinance. 

“The foregoing shall be deemed sufficient properly to place the applicable 
provisions of said ordinance in evidence; but the complainant reserves the right 
to attack the validity of Sub-Section 13 of Section 1 of the ordinance on the 
ground that said sub-section si too broad as not being limited to the streets of 
the City; but it is agreed that no other attack can be made on the validity of 
said ordinance or said sub-section.” 


In support of this attack on the validity of subsection 13, it is argued that 
this subsection may apply to and cover any part of the city, even privately owned 
inclosures, and that, so applied, it is void for unreasonableness. 

[1] In considering the validity of an ordinance, the rule of construction is 
that laid down in Carroll Blake Const. Co. v. Boyle, 140 Tenn. 181, 203 S. W. 
945, 948, to the effect that, where an ordinance, like a statute, “is susceptible of 
two constructions one of which will render it void and the other valid it is the 
duty of the court to adopt the latter.” Mayor, etc., of Jonesboro v. Kincheloe, 
148 Tenn. 688, 257 S. W. 418. 


[2] Giving effect to this rule of construction, we think that the objection 
offered to the validity of this ordinance is not well taken. It is apparent that the 
ordinance as a whole is directed to the regulation of the driving and operation 
of vehicles on the streets of the city of Murfreesboro, as plainly recited in the 
opening section. The language of section 13 must be related to the purpose 
specifically indicated in the opening section. This is not a case in which an attempt 
is ‘being made to extend the application of the ordinance to any territory within 
the city other than its streets. We are of opinion that the chancellor was in 
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error in holding otherwise, and the assignment directed to his action in this 
regard must be sustained. 

[3] With respect to the insistence that the words “in violation of law” do 
not apply to this municipal ordinance, we think there can be no doubt that the 
chancellor was correct in following the opinion of the Supreme Court of the 
United States in U. S. Fidelity & G. Co. vy. Guenther, 281 U. S. 34, 50 S. Ct. 
165, 166, 74 L. Ed. 683, wherein this question was directly dealt with. As said 
by Mr. Justice Sanford in that case: “When the words of the exclusion clause 
are taken in their ordinary meaning they are free from any ambiguity. * * * 
The plain and evident purpose of the clause was to prevent the Company from 
being held liable for any accident occurring while by reason of the age of the 
operator the automobile was being operated in violation of law.” And further: 
“the Clause uses the broad phrase ‘fixed by law,’ in which the term ‘law’ is used 
in a generic sense, as meaning the rules of action or conduct duly prescribed by 
controlling authority, and having binding legal force; including valid municipal 
ordinances as well as statutes.” What is here said is equally applicable to the 
broad phrase, “in violation of law,” as used in the instant contract. He cites In 
re Mutual L. Ins. Co., 89 N. Y. 530, wherein the court held that a street grade 
fixed and established by an ordinance of the city council was one “fixed and 
established by law.” And see Ex parte Lawrence, 69 Cal. 608, 11 P. 217, and Ex 
parte Christenson, 85 Cal. 208, 24 P. 747 construing the words “law of this state” 
as used in the Penal Code (section 435) requiring a license to include a city 
ordinance. Also, People v. Edmonds, 15 Barb. (N. Y.) 529, applying the phrase 
in the Constitution of the state “established by law” to a special law passed by 
a board of supervisors of a county. 

It results that the automobile was being operated in direct violation of a 
plain exclusion provision of the policy contract, and the decree adjudging liability 
against the indemnity company must be reversed, and the suit dismissed. 


KUNTZ et al. v. SPENCE et al. No. 1705—6229. 
Commission of Appeals of Texas, Section A. Jan. 24, 1934. 
67 Southwestern Reporter (2d) 254. 
1. INSURANCE. 


Indemnity policy will not form basis of cause of action against insurer by one 
injured by negligence of insured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

One injured by negligence of insured may join insurer in suit against insured, 
where policy creates primary liability on part of insurer in favor of injured party. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE. 

One injured by negligence of insured must bring his suit within terms of 
policy before he can recover from insurer whose liability rests solely on policy, 
since insurer’s liability is purely contractual. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 


Suit by Sam B. Spence and another against J. Earl Kuntz and others. Judg- 
ment in favor of plaintiffs was affirmed by the Court of Civil Appeals [48 
S.W.(2) 413], and defendant brings error. 

Reversed and remanded. 


T. R. Boone, E. T. Duff, and Gladys Reed, all of Wichita Falls, for plaintiffs 
in error. 

Davenport & Crain, C. C. McDonald, W. E. Fitzgerald, and Robert K. Crain, 
all of Wichita Falls, for defendants in error. 

Critz, Judge. 

This suit was filed in the district court of Wichita county, Tex., by Sam B. 
Spence and wife, against J. Earl Kuntz and wife, and Employers’ Casualty Com- 
pany, a corporation, to recover damages for the death of Toy Spence, minor 
child of the Spences, alleged to have resulted from the negligent operation of an 
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automobile by Mrs. Kuntz, and which belonged to the Kuntzes. The basis of the 
action against the Kuntzes is for tort. The casualty company is attempted to be 
held on an insurance policy issued by it tc J. Earl Kuntz covering the car in 
question here. Trial in the district court, where the case was submitted to a jury 
on special issues, resulted in a verdict and judgment for the Spences against all 
defendants. On appeal this judgment was affirmed by the Court of Civil Appeals. 
48 S.W.(2d) 413. The Kuntzes and the casualty company bring error. 
The insurance policy contained, among others, the following provision: 
“Agreement ‘A’ 
“Bodily Injury Liability 

“To pay all sums which the Assured shall become liable to pay as damages 
imposed upon him by law for bodily injury including death at any time resulting 
therefrom (herein called ‘Bodily injury’) accidentally sustained by any person 
or persons if caused by the ownership, maintenance or use of the automobile 
described in the Declarations for the purpose therein stated. The Company’s limit 
of liability, regardless of the number of Assured, as respects each automobile 
described, for bodily injury to or death of one person, shall be as first set forth 
in Item 1, Paragraph C, of the Declarations and subject to that limit for each 
person its total liability on account of any one accident resulting in bodily injury 
to or death of more than one person, shall be as second set forth in said Item.” 

“Agreement B,” and many other provisions of the policy are not material to 
this opinion. Other parts of the policy which are pertinent to this opinion read 
as follows: 

“In connection with agreements A and B the company further agrees: 

“(a) To investigate and defend in the name and on behalf of the Assured 
any suit seeking damages for such bodily injury or property damage even if 
such suit is groundless, false or fraudulent. 

“Determination of Company’s Liability for Accident. 

“(3) No recovery against the company shall be had under agreements A or 
B until the amount of loss or expense shall have been determined, either by final 
judgment against the Assured after actual trial in an action defended by the 
Company or by a written agreement of the Assured, the claimant, and the Com- 
pany, nor in either event unless suit is instituted within the time herein limited. 

“Notice of Accident under agreements A and B. 


“(10) In the event of accident covered under agreements A and B of this 
policy, written notice shall be given, by or on behalf of the Assured, to the 
Company or to any of its authorized agents as soon as is reasonably possible 
thereafter, irrespective of whether or not any injury or damage is apparent at the 
time. Such notice should contain information respecting the time, place and cir- 
cumstances of the accident, with the name and address of the injured and any 
available witnesses. If such information is not reasonably obtainable, particulars 
sufficient to identify the Assured shall constitute notice. The Assured shall keep 
the Company advised respecting further developments in the nature of claims or 
suits when and as they come to his knowledge. The Assured shall cooperate with 
the Company and, upon the Company’s request shall assist in effecting settlement, 
securing evidence, and the attendance of witnesses, but the Assured shall not 
voluntarily make any payment, assume any obligation or incur any expense other 
than for immediate surgical relief, except at his own cost. 


“Bankruptcy and Insolvency. 


“(17) The bankruptcy or insolvency of the Assured shall not relieve the 
Company of liability under agreements A or B hereof. Any person, or his legal 
representatives, who shall obtain final judgment against the Assured because of 
any such bodily injury, or injury to or destruction of property, may proceed 
against the Company under the terms of this policy to recover the amount of 
such judgment, either at law or in equity, but not exceeding the limit of this 
policy applicable thereto. Nothing in this policy shall give to any person or 
persons claiming damages against the Assured any right of action against the 
Company except as in this paragraph provided. The Company reserves the right 
to settle any claim or suit, and to make such investigation or negotiation as may 
be deemed expedient by the Company.” 
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At the proper time, and in due form, the Kuntzes and the casualty company 
filed and presented, in the trial court, separate pleas of misjoinder of parties and 
causes of action. These pleas were all overruled. On appeal by the Kuntzes and 
the casualty company this ruling of the trial court was sustained by the Court of 
Civil Appeals. This ruling of the Court of Civil Appeals is presented as error in 
this court by the Kuntzes and the casualty company by proper assignments. 

As we understand its opinion, the Court of Civil Appeals bases its ruling that 
it was proper to join the Kuntzes and the casualty company in this suit on the 
theory that the insurance policy above mentioned is a contract of primary liability, 
and not one of mere indemnity. We think this ruling was error. 

[1, 2] We are aware of the fact that the general rule is that an insurance 
policy or contract which is merely one of indemnity, that is, which only binds the 
company to indemnify and save harmless the assured, will not form the basis of 
a cause of action against the insurance company by a person who has been 
injured by the negligent act of the insured. On the other hand, it is also the 
general rule that, where the policy creates a primary liability on the part of the 
insurance company in favor of any person who may be injured by the negligence 
of the insured, such injured person may sue the insurance company alone or 
join it in a suit against the insured. 5 Tex. Jur. pp. 661, 662, and authorities there 
cited. 

[3] In spite of either rule where the liability of the insurance company to 
the person injured rests solely on the insurance policy or contract, he must bring 
his suit within its terms before he can recover thereon. This is because the insur- 
ance company has committed no wrong against the injured party, and its liability 
is purely contractual. 

[4, 5] When we come to examine the insurance policy made the basis of 
this cause of action, we find that it contains what is known in legal parlance as 
a “no action clause.” This clause is set out and quoted above under “Determina- 
tion of Company’s Liability for Accident (3).” Also this no action provision is 
carefully preserved where necessary throughout the policy. When the policy is 
read in the light of the “no action clause,” contained therein, and as fully pre- 
served throughout the contract, it does not bind the casualty company as for 
primary liability to an injured party so that it can be sued alone prior to a 
judgment against the insured, or sued with the insured before such judgment 
against him is obtained. On the other hand, it fully guards against such suit. If 
there is any reason why such provision in the contract should not be given effect, 
we are unable to think of it. Such provision violates no statute, and is certainly 
not against public policy. Ray v. Moxon (Tex. Civ. App.) 56 S.W.(2d) 469, 470, 
and authorities there cited. Furthermore, it is certainly very important to the 
insurance company that it be not sued with the insured. In this respect we judi- 
cially know that juries are much more apt to return a verdict for the injured 
party, and for a larger amount, if they know the loss is to ultimately fall on an 
insurance company. 

In the case of Ray v. Moxon, supra, Judge Martin of the Court of Civil 
Appeals of Amarillo has exhaustively reviewed and discussed the authorities 
touching the question here involved. We are unable to improve on that opinion, 
and therefore here take the liberty to quote and adopt the following therefrom: 

“‘Right of Recovery, Time Limit. No Action shall lie against the Company 
to recover any loss or expense under Section One of the Schedule of Perils 
unless the Assured shall have fully complied with all the requirements hereof 
and unless such action shall be brought by the Assured or his heirs or legal 
representatives for loss and/or expense actually sustained and paid in money by 
the Assured after the amount thereof shall have been fixed and rendered certain, 
either by final judgment against the Assured after actual trial of the issue or by 
agreement between the parties with the written consent of the company. * * * 

“The last clause above quoted has come to be known in judicial parlance as 
a ‘no action clause,” and will be frequently referred to in this opinion. 

“As supporting his contention that this policy gives a direct right of action 
against the insurer and creates primary liability, plaintiff cites, among others, the 
following authorities: Texas Landscape Co. v. Longoria (Tex. Civ. App.) 30 
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S.W.(2d) 423, 425; American Automobile Insurance Co. v. Struwe (Tex. Civ. 
App.) 218 S. W. 534; American Indemnity Co. y. Fellbaum, 114 Tex. 127, 263 
S. W. 908, 37 A. L. R. 633; Monzingo v. Jones (Tex. Civ. App.) 34 S.W.(2d) 662. 


“In the Longoria Case, supra, the terms of the policy are not set out, their 
substance and legal effect only being stated. Among these we note the following: 
‘So it appears that the assured does not have to pay the judgment first and then 
sue the insurance company for reimbursement; but the insurance company agrees 
“to pay and satisfy judgments rendered against the insured” in the first instance. 
* * * The policy clearly contemplates and provides that the payment will be made 
by the insurance company directly to the injured party.’ 

“If the policy under discussion in this case contained a ‘no action clause,’ it 
was not so stated. This difference constitutes one of the chief distinctions 
between the above case and the instant one. We have examined with care all 
authorities cited in support of the above case, and their facts are so radically 
different from those under consideration that an obvious distinction is made 
apparent by their mere recital. For example, the case of American Automobile 
Insurance Co. v. Struwe (Tex. Civ. App.) 218 S. W. 534, is there cited and 
appears to have been given controlling effect. The facts of the Struwe Case 
are set out and discussed at length in the later case of American Automobile 
Insurance Co. vy. Cone (Tex. Civ. App.) 257 S. W. 961, 963. From it we quote: 


“*There has been furnished to us, and which was used in the oral argument 
herein, a certified copy of the ordinance and the bond or policy in the Struwe 
Case, supra, as taken from the record therein. From these it appears that the 
ordinance provided for the licensing of certain public service automobiles and 
requiring that they give bond, payable to the mayor of San Antonio and his suc- 
cessors in office, “for the benefit of every person injured * * * or will well and 
truly pay directly to any such person * * * any amount * * * that may be 
awarded by final judgment * * * against such licensee on account of any such 
injury,” not exceeding a certain amount. The bond or policy refers to the above- 
mentioned ordinance and in terms obligated the insurance company “to pay 
directly to any person so injured * * * any amount or amounts which may be 
awarded by any final judgment * * * on account of such injuries against the 
assured herein,” not exceeding a certain amount, and also provided that— 


“*This policy shall operate for the benefit of any persons injured in person 
or property, as specified in the ordinances of the city of San Antonio, Texas, 
above recited; and all such persons shall be considered and are _ beneficiaries 
under this contract; and may institute and maintain suit, prosecute and enforce 
judgment under this policy in their own names and for their own benefit, as if 
they were actual parties hereto.”’ 


“We would have here an entirely different question if in this case the insur- 
ance company had contracted directly, as in the Struwe and Longoria Cases; supra, 
to pay directly to the injured party so as to make it primarily liable. Such, 
however, is not our case, as will be readily apparent from reading the terms of 
the policy above set out. To hold, in the face of the ‘no action clause’ above 
quoted, that such policy gives a direct right of action by the injured party before 
judgment against the assured, would be to abrogate the terms of a contract in 
favor of a stranger to it and who was clearly not a beneficiary under it. We 
know of no reason why two parties cannot make a contract of the character 
above quoted. It violates no statute, it is not against public policy, and if the 
two parties who made it are satisfied with its terms, what right has a court to 
intrude itself into their affairs and make a new contract for them, as would be 
the case if we followed the construction claimed by plaintiff? The contract in 
question is not under attack here by either of the parties who made it. Under 
its plain terms no action can be maintained upon it except upon the conditions 
named therein, none of which are present here. Whether the assured would 
have to actually pay any judgment rendered against him before having a right 
to sue on the policy is not before us, but such a question has furnished the 
subject-matter of an interesting opinion by our Supreme Court in the case of 
American Indemnity Co. v. Fellbaum, 114 Tex. 127, 263 S. W. 908, 37 A. L. R. 
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633. See, also, Kipkey v. Casualty Association of America, 255 Mich. 408, 238 
N. W. 239. 

“None of the cases cited by plaintiff supports his view. The Monzingo y. 
Jones Case, supra, construes a policy required by law to be taken out by motorbus 
operators and by statute is required to be so written as to give the injured party 
an affirmative right of action thereon. That such a holding would furnish no 
precedent for the action of the trial court in this case is too plain for argument. 


“We turn now to a consideration of the reasons and of the cases which in 
our opinion tend to support our view that the policy in question did not make 
the insurer herein primarily liable to the plaintiff and that its joinder in this 
suit was improper. 

“Let us examine for a moment the nature of the policy in question, which 
has been made the depository of all contractual obligations entered into between 
the assured and the insurer with respect to the subject-matter under discussion. 
Neither in purpose or by express terms was such contract made for the benefit 
of plaintiff. Plainly it was made to protect Ray against happenings which might 
prove disastrous to his business or property. The consideration for the contract 
was paid by him; its promises run to him alone and were for his benefit only. 
The policy was his property. The plaintiff was not a party thereto and should 
not now be allowed to assert rights under it unless by its terms, express or 
implied, the original parties so intended. No such right is expressly given, and 
it seems to us by necessary implication is denied him by the stipulation that no 
cause of action can be brought thereon except upon the contingencies and subject 
to the conditions quoted in the ‘no action clause’ above set out. The insurer did 
not assume towards the plaintiff in its contract the place of a primary debtor. 
It had the undoubted legal right to annex to its promises any conditions that 
did not run counter to some rule of law which made them void. The general 
provisions of this policy might be interpreted as indemnifying against liability 
rather than loss, but its specific provisions show apparently as plainly as human 
language can make them that it was written for the benefit of the assured and 
him only to indemnify him against loss. 


“The case of American Automobile Insurance Co. v. Cone (Tex. Civ. App.) 
257 S. W. 961, 963, in its facts, closely parallels the instant case and fully sup- 
ports our conclusion. A comparison of this case with the Struwe Case, supra, 
will sufficiently illustrate to the investigator the difference between a policy of 
indemnity against actual loss and one of indemnity against mere liability for 
loss, and between one made only for the benefit of the assured and one upon 
which a third party may sue directly. In the Cone Case, supra, a ‘no action 
clause,’ as in this case was one of the stipulations of the policy. We quote 
from this case: “The policy is a contract of indemnity against loss and expense, as 
distinguished from a policy indemnifying against liability for loss or expense, and in 
such policies as this it has been generally held that liability of the insurance 
company does not attach until the assured has actually sustained and paid the 
loss after judgment rendered therefor; whereas, in policies indemnifying against 
liability for loss, liability attaches as soon as the assured becomes potentially 
liable for a loss by reason of the happening of some event covered by the policy 
which has created possible liability against the assured, and that compliance with 
its terms under the character of policy here involved, as to payment of the loss 
after judgment, is made a condition precedent to any right of action on the 
policy, and that no right of action upon the policy exists in favor of an injured 
person, and that this is so held regardless of whether the assured is or has 
become insolvent since the accident or before or after judgment has been obtained 
against the assured by the injured person. Texas Short Line Ry. v. Waymire 
(Tex. Civ. App.) 89 S. W. 452; Owens v. Jackson Hinton Gin Co. (Tex. Civ. 
App.) 217 S. W. 762; Young vy. State Bank of Marshall, 54 Tex. Civ. App. 206, 
117 S. W. 476; Fidelity & Casualty Co. v. Martin, 163 Ky. 12, 173 S. W. 307, 
L. R. A. 1917F, 924, and note; Clark v. Bonsal & Co., 157 N. C. 270, 72 S. E. 
954, 48 L. R. A. (N. S.) 191; Embler v. Hartford, etc, Co. 158 N. Y. 431, 53 
N. E. 212, 44 L. R. A. 512; Carter v. Aetna Life Ins. Co., 76 Kan. 275, 91 P. 178, 
11 L. R. A. (N. S.) 1155; Travelers’ Ins. Co. v. Moses, 63 N. J. Eq. 260, 49 
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A. 720, 92 Am. St. Rep. 663; Puget Sound, etc., Co. v. Frankfort, etc., Co., 52 Wash. 
124, 100 P. 190; Ford v. AXtna Life Ins. Co., 70 Wash. 29, 126 P. 69; Bain v. 
Atkins, 181 Mass. 240, 63 N. E. 414, 57 L. R. A. 791, 92 Am. St. Rep. 411; Frye 
v. Bath, etc, Co., 97 Me. 241, 54 A. 395, 59 L. R. A. 444, 94 Am. St. Rep. 500; 
Allen v. A®tna Life Ins. Co., 145 F. 881, 76 C. C. A. 265,7 L. R. A. (N. S.) 
958, and note.’ 

“We again call attention to the fact that plaintiff Moxon was not a party to 
this policy. Neither by express stipulations therein, nor by the use of language 
necessarily implying such, is he a beneficiary. Could Ray, the assured, have 
originally maintained suit against the insurer under this policy and collected a 
judgment upon allegations of the facts pleaded by plaintiff and before any judg- 
ment was ever rendered against him determinative of liability and the extent of 
the damages? We think not. This, for one reason, because the policy itself 
requires the existence of a final judgment against the assured or an agreement, 
to which the insurer was a party, so as to have determined the intrinsic character 
of the happening and the amount of damages as a condition precedent to his 
tight to sue. Would a stranger to the contract then be given a right inhibited 
by it expressly to the very party who made it? The recovery of a judgment is 
the manner provided in the contract by which the insured proves to the insurer 
that the occurrences relied upon by the injured party were covered by the policy 
and the extent of the damages. It is the mode provided for establishing liability 
and loss. It is the judicial ascertainment of the facts which give rise to liability. 
Thence forward after the rendition of such a judgment, the mouth of the 
insured is closed by his contract as to the existence of the happenings therein 
adjudicated and the resultant damages. To have these questions definitely 
determined in a suit between the original parties is undoubtedly a matter of some 
concern to the insurer, in consideration of which it could afford to issue a policy 
for a less consideration. If such an arrangement suits both parties to the contract 
and same is valid, certainly an appellate court is without authority to judicially 
nullify what they have plainly agreed upon. 

“The case of Kuntz et al. v. Spence (Tex. Civ. App.) 48 S.W.(2d) 413, 
not cited by plaintiff, is one of the Texas cases which we have found that 
tends to support his view. This case was cited and apparently followed in 
Thurman v. Chandler (Tex. Civ. App.) 52 S.W.(2d) 315, 320. The overwhelming 
weight of authority is, in our opinion, against the holding in the Kuntz Case. 
Its reasoning has been repeatedly rejected with almost practical unanimity 
throughout the United States, as will be later shown. As the result of such 
holdings, many states have enacted statutes giving the injured party a direct right 


of action against an indemnity insurance company in cases of the character under 
discussion. 


“As typical of the holdings of the courts of other jurisdictions in construing 
a policy with clauses similar to those quoted above, we cite the following cases: 
Degnan v. Rhode Island Mut. Liability Ins. Co., 51 R. I. 366, 154 A. 912 [83 
A. L. R. 671]; Small v. Morrison, 185 N. C. 577, 118 S. E. 12, 31 A. L. R. 1135; 
Jacobs v. Casualty Co., 198 App. Div. 470, 191 N. Y. S. 692; Goodman v. Ins. Co., 
189 Ala. 130, 66 So. 649; Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981; 
O’Connell v. Railway Co., 187 Mass. 272, 72 N. E. 979; Frye v. Gas & Elec. Co. 
97 Me. 241, 54 A. 395, 59 L. R. A. 444, 94 Am. St. Rep. 500; Eberlein y. Fidelity 
& Deposit Co., 164 Wis. 242, 159 N. W. 553; Stenbom v. Brown-Corliss Engine 
Co., 137 Wis. 564, 119 N. W. 308, 20 L. R. A. (N. S.) 956; Herbo-Phosa Co. v. 
Phil. Cas. Co., 34 R. I. 577, 84 A. 1093; Cushman v. Fuel Co., 122 Iowa, 657, 98 
N. W. 509; Ford v. A®tna Life Ins. Co., 70 Wash. 29, 126 P. 69; Luger v. 
Windell, 116 Wash. 375, 199 P. 760, 761, 37 A. L. R. 641; Goodman y. Georgia 
Life Ins. Co., 189 Ala. 130, 66 So. 649; Allen v. Etna Life Ins. Co., 145 F. 881, 
46 C. ©. . AL 265; 7 L.A; ON. Se) Se 


“The Texas authorities are cited in the above quotation from the Cone Case.” 


We recommend that the judgments of the Court of Civil Appeals and district 
court be both reversed, and the cause remanded to the district court for further 
proceedings in conformity with this opinion. 

Cureton, Chief Justice. 
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The judgments of the Court of Civil Appeals and the district court are both 
reversed, and cause remanded, as recommended by the Commission of Appeals. 

We approve the holdings of the Commission of Appeals on the questions dis- 
cussed in its opinion. 
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DISTAD et al. v. HTNA CASUALTY & SURETY CO. 
Court of Appeals of Kentucky. Jan. 12, 1934. 
67 Southwestern Reporter (2d) 24. 
1. INSURANCE. 

Where language of policy is ambiguous, it should be construed most strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Where there is any evidence of facts entitling insured to recover, question is 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

3. INSURANCE. 

In action upon burglary policy issued upon condition that no burglary, theft, 
or robbery insurance had been canceled by any insurer within last five years, wheth- 
er policies held by insured were voluntarily surrendered or whether they were can- 
celed by respective insurers for nonpayment of premium /held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

7. INSURANCE. 

Insurer could defend on ground that policy was void, notwithstanding pre- 
mium was not tendered to insured, since, if judgment was rendered for insurer, 
judgment could be rendered for insured for premium without additional pleadings. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

9. INSURANCE. 

In wife’s action upon burglary policy for loss of goods owned by her, husband 
held properly joined as plaintiff, where contract of insurance was made with him. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Appeal from Circuit Court, Whitley County. 

Action by K. O. Distad and his wife against the Aitna Casualty & Surety Com- 
pany. From a judgment dismissing plaintiffs’ petition pursuant to an instructed 
verdict, plaintiffs appeal. 

Reversed and remanded for a new trial. 

Stephens & Steely, of Williamsburg, Hafford E. Hay, of Irvine, and Glenn H. 
Stephens, of Williamsburg, for appellants. 

Tye, Siler, Gillis & Siler, of Williamsburg, for appellee. 

Horson, Commissioner. 

On July 31, 1931, the AStna Casualty & Surety Company issued to K. O. Distad 
a policy of insurance in consideration of the premium then paid, by which it agreed 
to indemnify him in the sum of $2,000 for all loss by burglary, robbery, theft, and 
larceny, from the premises occupied by the assured as a residence, within one year, 
and it was specified in the policy that it should apply to all such property as was 
owned by the assured or by any permanent member of his household. On February 
12, 1932, he brought this action upon the policy, charging in substance ‘that, while 
the policy was in full force on October 1, 1931, he suffered a loss by burglary, theft, 
or larceny of property contained in his residence at Corbin, Ky., as follows: One 
diamond bracelet valued at $2,250; one pair ear drops valued at $180.10; one pend- 
ant valued at $314.95; one green pin valued at $22; one watch valued at $22.85; 
one pair amber beads valued at $12; one cameo ring valued at $12; one rezion 
valued at $37.50—making a total value of $2,851.40. 

The company filed answer pleading among other things that on February 11, 
1932, the plaintiff was duly adjudged a voluntary bankrupt in the United States 
District Court for the Eastern District of Kentucky, and had no authority to 
prosecute the suit. On August 1, 1932, Portia Distad filed in the clerk’s office her 
amended petition in the action, alleging that she was the wife of K. O. Distad 
and was the owner of all the articles named in the petition and praying judgment 
in her favor for the loss under the policy. The plaintiffs at the same time filed a 
reply to the answer of the defendant. On October 17, 1932, the defendant filed its 
motion to strike out the amended petition of Portia Distad. Without any ruling 
upon this motion, the following order was entered on September 22, 1932: 
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“By agreement of the parties to this action, and the court being sufficiently 
advised in relation thereto, it is accordingly ordered by the court that all the 
affirmative allegations contained in both the amended petition and the reply of 
said plaintiffs filed herein be and the same are hereby, controverted, on the record.” 

On the same day the case was set for trial on a later day of the term. The 
case then came on for trial. At the conclusion of all the evidence, the defendant 
moved the court to instruct the jury peremptorily to return a verdict for it, to 
which the plaintiff objected. The court overruled the objection, and peremptorily 
instructed the jury to find a verdict for the defendant. The plaintiff’s petition was 
dismissed pursuant to the verdict, and the plaintiff appeals. 

On the policy there was, among others, this declaration: “Q. No burglary, 
theft or robbery insurance applied for or carried by the assured has been declined 
or cancelled by any company within the last five years except as herein stated? 
A. No.” : 

Among other things, the defendant pleaded this clause of the policy, charging 
that the declaration was false, and, if the truth had been stated, it would not have 


issued the policy. Briefly stated, the proof for the plaintiff on the trial showed 
these facts: 


K. O. Distad was running a jewelry store in Corbin. He carried burglary in- 
surance on this jewelry store. The policy expired on March 18, 1930. The com- 
pany renewed it, and gave him sixty days then to pay the premium. He did not 
have the money to pay it within that time, and took the policy over and surrender- 
ed it to the company. He then reinsured the store in another company on a like 
sixty days’ time to pay the premium. He did not have the money to pay this pre- 
mium, and, when that expired, he surrendered it. He then took out the policy 
sued on with the AZtna Company. He says that he “paid the earned premiums” on 


the other two policies, and that they were canceled at his request when he sur- 
rendered them. 


On the other hand, the agent for the insurance company testified that the pol- 
icies were canceled for nonpayment of premium. Distad’s explanation of the 
change was that the A®tna policy was cheaper than the others, and for this reason 
he did not want to carry the others any longer. The court based the peremptory 
instruction to the jury upon the ground that these two policies had been canceled: 
for the appellant it is insisted that, if they were voluntarily surrendered by Distad, 
this was not a cancellation within the proper meaning of the provision of the 
policy. 

In Rabin v. Central, ete, Association, 116 Kan. 280, 226 P. 764, 765, 38 A. L. R. 
26, the rule on the subject was thus stated: “Considering question 8 as a whole, it 
is clear the company wanted such information as would indicate whether or not 
any company had ever declined to insure the applicant or canceled the policy issued 
to him or refused to renew a policy previously issued, and, so construed, the ques- 
tion is material. It was of no importance to the company to know whether or not 
the applicant had voluntarily surrendered a policy, even though technically it might 
have been marked ‘Canceled,’ or whether he had let one lapse by reason of non- 
payment, for under such circumstances the act would not indicate anything detri- 
mental to the applicant as a risk.” See, also, notes, 38 A. L. R. 30; 1 C. J. p. 423, 
§ 65. 

[1| The rule is that, “if the language of the policy is ambiguous and suscept- 
ible of more than one construction, it should be construed most strongly against 
the insurer who prepared it.” Insurance Co. of N. A. v. Cheathem, 221 Ky. 672, 
299 S. W. 545, 547, and authorities cited. 

[2, 3] The rule is that, if there is any evidence, the question is for the jury. 
Under this rule the peremptory instruction should not have been given for the 
defendant, and the case should have been submitted to the jury on the question 
whether the previous policies had been voluntarily surrendered by Distad on his 
paying the insurance for the time each had run, or whether they or either of them 
were canceled by the company for the nonpayment of the premium. 

[4, 5] It is earnestly insisted for the appellee that the plaintiff’s petition is in- 
sufficient, in that it does not properly set out the terms of the contract of insur- 
ance sued on. But there was no demurrer to the petition. The policy was filed 
with the petition. The answer set up the provisions of the policy which were re- 
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lied on to defeat the action. The proof was heard on all the questions without 
objection. By consent of parties, the amended petition and reply were controverted 
of record, and the question of the insufficiency of the petition was waived, and 
cannot be relied on now. It is also insisted that the amended petition of Mrs. Dis- 
tad was never filed by any order of the court, but by a consent of order it was 
taken as controverted of record, and this objection necessarily cannot be made 
here. 

[6] It is also insisted that no proofs of loss were ever submitted to the com- 
pany before the action was brought. The company was promptly notified of the 
loss and sent an agent to see Distad, who took down a full statement from him of 
the loss, which was submitted to the company. No demand of other proof was 
ever made. No blanks were furnished. This question likewise comes too late, 
after trial on the merits. 

[7] Appellant insists that no tender of the premium paid was ever made, and 
that the defendant cannot rely upon the defense asserted without tendering the 
amount of the premium paid. But under the pleadings, if a judgment is rendered 
in favor of the defendant on the policy, there should be a judgment for the return 
of the premium in favor of the plaintiffs. In Knights of Maccabees of the World 
y. Shields, 157 Ky. 35, 162 S. W. 778, 49 L. R. A. (N. S.) 860, this court said: “We 
do not think it necessary, when the defense is that the policy was obtained by 
fraud, that the company should, with its defense, make a tender of the premiums 
received, but if on the trial of the case there is a judgment for the company upon 
the ground that the policy was procured by fraud or misrepresentation, and there- 
fore void from the beginning, there should also be a judgment, without additional 
pleadings, against the company in favor of the beneficiary in the policy for the 
amount of the premiums paid to the company as shown by the pleadings and evi- 
dence, with interest thereon from the date of these payments.” 

[8] Distad produced on the trial a paper which he testified was a copy of the 
contract under which the bracelet was bought, and that the contract was lost. But 
he did not testify when or how it was lost or that the paper he produced was a 
true copy of the original, and there was no evidence showing who made the copy 
or from what it was made. In this condition of the evidence, the court properly 
refused to allow the copy read. Other questions are reserved. 

[9-12] Mr. and Mrs. Distad were the plaintiffs in the action. He testified first, 
and then she was offered as a witness. By subsection 3 of section 606 of the Civil 
Code of Practice no person shall testify for himself in chief in an ordinary action 
after introducing other testimony for himself in chief. Mrs. Distad, under the 
pleadings and admitted facts, was the real plaintiff in the action. She was the only 
person entitled to a recovery, and, while her husband was properly joined as plain- 
tiff, as the contract was made with him, she, being the real plaintiff, should be in- 
troduced first, in chief, before any other witness in chief. 

By subsection 1 of section 606, in actions which might have been brought by or 
against the wife if she had been unmarried, either she or her husband may testify, 
but not both, except that, when a husband or wife is acting as agent for his or 
her consort, either of them may testify as to any matter connected with such 
agency. While either may testify as to such a matter, both may not testify as to 
the same matter. The statute must be given a liberal construction, and the husband 
should be permitted to testify for his wife as to any transactions he conducted for 
her or in her interest, for it is a part of the duty of a husband to look after his 
wife’s interests and protect them. But both husband and wife may not testify 
as to facts that occur when both are present. Rose v. Monarch, 150 Ky. 129, 150 
S..W. 56, 42 L. R. A. (N. S.) 660, 667; Barr v. Gilmour, 204 Ky. 582, 265 S. W. 6. 

Judgment reversed, and cause remanded for a new trial and further proceed- 
ings consistent herewith. 


DOWNING v. HOME INDEMNITY CO. OF NEW YORK. No. 31012. 
Supreme Court of Mississippi, Division B. Feb. 19, 1934. 
152 Southern Reporter 841. 
Syllabus by the Court. 
INSURANCE. 
Insurer held not liable to injured employee under insolvent employer’s policy 
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for protection of employees, which inured to benefit of employee, where employer 
and employee failed to give notice of injury and claim as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by M. D. Downing against the Home Indemnity Company of New 
York. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

W. A. Shipman, of Jackson, for appellant. 

Chambers & Trenholm, of Jackson, for appellee. 

ErurinckE, Presiding Justice. 

Prior to the bringing of this suit, the appellant, M. D. Downing, brought suit 
against the Central Cotton Oil Company for personal injuries received as an em- 
ployee of said company, and secured a judgment for $5,750, upon which execution 
was issued and returned nulla bona. Thereafter this suit was filed against the 
Home Indemnity Company of New York, which had written a policy for the Cen- 
tral Cotton Oil Company in an amount not to exceed $5,000, for injuries to em- 
ployees. 

The declaration alleged the recovery of said judgment, and that said policy 
was in force at the time of the recovery of the judgment and at the time the injury 
was received, and filed a copy of the policy as an exhibit to the declaration. It 
was also alleged that the execution issued in the suit against the Central Cotton 
Oil Company was returned nulla bona, and that at the time the suit was brought, 
the Home Indemnity Company was doing business in the state of Mississippi. It 
was further alleged that the Central Cotton Oil Company was insolvent, and had 
been from the time of the rendition of the judgment to the trial of this suit, and 
that, by virtue of Condition G of the policy, the benefit of the policy inured to the 
plaintiff to the extent of the amount thereof. This Condition G reads as follows: 
“G. The insolvency of bankruptcy of the assured shall not relieve the company of 
any of its obligations hereunder. If any person or his legal representatives shall 
obtain final judgment against the assured because of injuries or death covered 
hereby, and execution thereon is returned unsatisfied by reason of bankruptcy, in- 
solvency, or any other cause, or if such judgment is not satisfied within thirty days 
after it is rendered, then such person or his legal representatives may proceed 
against the company to recover the amount of such judgment, either at law or in 
equity, but not to exceed the limits expressed in special Condition 8.” 

The declaration further averred that by reason of said Condition G, the Home 
Indemnity Company of New York became indebted to the plaintiff in the sum of 
$5,000, and demanded judgment for said amount. 


The declaration was demurred to upon the ground that the declaration did not 
show a compliance with the terms of Condition D of the policy, reading as fol- 
lows: “Upon the occurrence of an accident, the Assured shall give prompt written 
notice thereof to the Company’s Home Office at New York, or to an authorized 
agent. If any claim is made on account of such accident, the Assured shall give 
like notice thereof with full particulars. If, thereafter, any suit or other proceed- 
ing is instituted against the Assured to enforce such claim, the Assured shall im- 
mediately forward to the Company, at its Home Office, every summons or other 
process served upon him. Notice given by or on behalf of the Assured to any 
Authorized Agent of the Company within the State in which this policy is issued, 
with particulars sufficient to identify the Assured, shall be deemed to be notice to 
the Company, it being understood that failure to give any notice required to be 
given by this policy, within the time specified therein, shall not invalidate any claim 
made by the Assured if it shall be shown not to have been reasonably possible to 


give such notice within the prescribed time and that notice was given as soon as 
was reasonably possible.” 


The declaration did not allege that such notice was given, nor did it make any 
specific charge of any attempt of compliance therewith on the part of the plaintiff 
in this case, nor did it allege any ground of excuse, if any there be, for not giving 
the notice required by Condition D. 


The court sustained the demurrer and granted leave to amend, but the plaintiff 


declined to amend, and final judgment was entered for the defendant, from which 
this appeal is prosecuted. 
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The plaintiff in the case at bar was not a party to the contract of insurance, 
but the policy made an exhibit would, under its conditions, inure to the benefit of 
the plaintiff; but we think that, before the plaintiff has any right to the proceeds 
of the policy, there must be a compliance with its terms as to giving notice as 
required by Condition D. In the case of Adams et al. v. Maryland Casualty Co., 
162 Miss. 237, 139 So. 453, we held that a person not a party to a contract of insur- 
ance, but for whose protection the policy provides, can stand only upon the terms 
of the contract, and on page 241 of 162 Miss., 139 So. 453, 454, we said that: “It 
will be seen from an analysis of the provisions of the policy that the insurance 
company did not assume to insure the risk caused by the operation of the truck 
with the trailer attached unless it was permitted by notation on the policy and 
the proper charges made for such coverage. We do not see how the averments set 
forth in this declaration aid the plaintiff in the suit, because the casualty company 
did not assume to insure against injuries in the operation of the truck with the 
trailer attached. It was permissible for it to make the contract specifying the 
particulars in such policy that would afford indemnity to the insured. The plain- 
tiff does not bring himself within the terms of the policy, and, as we understand 
it, one who is not a party to a contract, but for whose protection a policy provides, 
can stand only upon the terms of the contract, and if he does not bring himself 
within the terms of the contract, there is no liability in his favor.” 

In the contract in the case at bar, the Indemnity Company was entitled to 
have notice so that it might make proper investigation and prepare proper defense 
to a suit against the insured. This is an important right, and the company had the 
right to provide for the protection of Condition D. 

We are therefore of the opinion that the court below was correct in sustain- 
ing the demurrer, and the judgment is affirmed. 

Affirmed. 


McBRIDE v. NEW AMSTERDAM CASUALTY CO. 
Supreme Court of New Jersey Hudson County. Jan. 23, 1934. 
170 Atlantic Reporter 833. 
2. INSURANCE. 


Plaintiff recovering judgnient against insured for injuries, on which execu- 
tion was returned unsatisfied, could recover against indemnity insurer under 
policy permitting such recovery in case of insured’s insolvency (Comp. St. Supp. 
§ 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. 

Return of execution unsatisfied constitutes proof of insured’s insolvency under 
policy permitting his judgment creditors to recover against indemnity insurer 
(Comp. St. Supp. § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Action at law by Florence McBride against the New Amsterdam Casualty 
Company. On defendant’s motion to strike the complaint. 

Motion denied. 

Eichenbaum, Kantrowitz & Eichenbaum, of Jersey City, for plaintiff. 

Joseph C. Paul, of Newark, for defendant. 

Brown, Supreme Court Commissioner. 

The defendant moves to strike the complaint in the above-entitled cause on 
the grounds that the “plaintiff is not in privity of contract as alleged in the 
complaint”; that the complaint does not set forth a cause of action; and chapter 
153, Laws of 1924 (Comp. St. Supp. § 99—90e), does not contemplate a cause of 
action as set forth in the complaint. The complaint to which the motion is 
addressed is in two counts; the first charging the defendant insurance company 
with having on January 15, 1933, issued to one John Zemboski a policy of insur- 
ence, a copy of which is annexxed to the complaint in which the defendant 
company “did agree to indemnify the aforesaid John Zemboski as more par- 
ticularly set forth in said policy of insurance.” Other further averments are to 
the effect that while the policy of insurance was thus in effect the plaintiff 
“sustained great bodily injuries by reason of an accident occurring on premises 
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commonly known as 34 Orient Avenue, Jersey City, N. J., and owned by the 
said John Zemboski, the named assured.” 

In February, 1933, the plaintiff brought suit against Zemboski for those 
injuries and on Novembe: 24, 1933, was awarded a verdict in the sum of $1,800. 
The plaintiff demanded payment of the judgment without success and an execu- 
tion was returned unsatisfied by the sheriff on December 14, 1933. Plaintiff also 
charges Zemboski with being insolvent and financially irresponsible. 

The second count repeats’ the allegations in the first count and further 
charges that the cause of action “has accrued, by virtuue of ‘An Act to provide 
ior the regulations and incorporations of insurance companies and to enact the 
transaction of insurance business in this state’ (Laws of 1902, p. 407), as amended 
by the Laws of 1924, chapter 153, page 352 of the State of New Jersey and the 
various supplements and amendments thereto.” (Comp. St. Supp. § 99—0e). 
While demurrers are abolished and motions are substituted therefor, the princi- 
ples of the common-law method of pleading are essentially followed. 

[1] The motion to srtike is directed to the complaint generally, and there- 
fore is in the nature of a general demurrer. The motion not being in the nature 
of a special demurrer, if there is a cause of action stated anywhere in the 
complaint the motion to strike should be denied. 

{2, 3] By the terms of the policy of insurance, made part of the complaint, 
the defendant casualty company agreed to insure John Zemboski to the limit of 
$5,000 for bodily injuries sustained by any person by reason of the ownership, 
care, and maintenance or the occupation of the premises referred to in the 
complaint. The complaint also contains the further provision that: “The bank- 
ruptcy or insolvency of the assured shall not release the company from any 
payment otherwise due hereunder and if, because of such bankruptcy or 
insolvency, an execution on a judgment against the assured is returned unsatis- 
ned, the judgment creditor shall have a right of action against the company to 
recover the amount of said judgment to the same extent that the assured would 
have had to recover against the company had the assured paid the judgment.” 

P. L. 1902, p. 407 (2 Comp. St. 1910, p. 2838 et seq.), provides for the incorpor- 
ation of insurance companies, among other things, to indemnify against loss 
or damage resulting from accident to or injuries suffered by any person for 
which loss or damage the insured is liable. P. L. 1924, p. 352 (Comp. St. Supp. 
§ 99—9%e), is a supplement to the law of 1902 and provides: “No policy of. 
insurance against loss or damage resulting from accident to or injury suffered 
by an employee or other person and for which the person insured is liable * * * 
shall be issued or delivered in this State by any corporation or other insurer 
authorized to do business in this State, unless there shall be contained within 
such policy a provision that the insolvency or bankruptcy of the person insured 
shall not release the insurance carrier from the payment of damages for injury 
sustained or loss occasioned during the life of such policy, and stating that in 
case execution against the insured is returned unsatisfied in an action brought 
by the injured person * * * because of such insolvency or bankruptcy, then an 
«ction may be maintained by the injured person * * * against such corporation 
under the terms of the policy for the amount of the judgment in the said action 
not exceeding the amount of the policy. * * * A policy issued in violation of 
this section shall, nevertheless, be held valid but be deemed to include the pro- 
visions required by this section, and when any provision in such policy or 
rider is in conflict with the provisions required to be contained by this section, 
the rights, duties and obligations of the insurer, the policyholder and the injured 
persen shall be governd by the provisions of this section.” 

The policy upon which suit 1s brought contains this statuutory requirement, 
and both by the terms of the policy as well as the statutory enactment last 
cuoted the plaintiff has a right of action against the defendant insurance com- 
pany. The defendant also makes objection that the fact that execution was 
returned unsatisfied is no proof of insolvency. As stated in the case of Horn 
v. Commonwealth Casualty Co., 105 N. J. Law, 616, 147 A. 483, 484, “it is hard 
to conceive a more cogent proof of inability to answer pecuniary engagements 
than the return of an execution unsatsified.” 

The motion to strike the complaint will be denied. 
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HOFFMAN v. EMPLOYER’S LIABILITY ASSUR. CORPORATION, Limited. 
Supreme Court of Oregon. Feb. 13, 1934. 
29 Pacific Reporter (2d) 557. 
1. INSURANCE. 

Requirement in liability policy that insured give immediate written notice to 
insurer of accident and of claim on account thereof held “condition precedent” to 
insurer’s liability. 

A “condition precedent” is one which must be fulfilled before the right 

to which it is precedent is acquired, or it is one which must be performed 

or happen before liability arises on the promise which the condition quali- 

fies. A “condition subsequent” is one the happening of which defeats a 

contractual right which was in existence when such condition was broken, 

and the term “condition subsequent” in contracts as used in contrast to 
condition precedent means subsequent to liability, that is, a condition which 
divests a liability on a contract after it has once accrued. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

3. INSURANCE. 

Insurer held not required to show prejudice from insured’s delay in notifying 
it of accident under liability policy to justify interposing such delay as defense 
where time stipulated for notice is of the essence by terms of policy. 

Phrase that “time is of the essence,” means that the performance by 
one party at the time specified in the contract or within the period specified 

in the contract is essential in order to enable him to require performance 

from the other party and does not mean that delay will not give rise to a 

right of action against him. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 

Defense of action against insured by insurer under liability policy was not 
waiver of insurer’s defense to subsequent action by insured for indemnity that 
insured had not given insurer timely notice of accident, where it was. stipulated 
that insurer’s defense of insured should not be waiver of right to deny liability. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

5. INSURANCE. 


Under liability policy requiring immediate notice to insurer of accident and 
of claim therefor, insured, as respects excuse for delay in giving notice, was 
chargeable with knowledge of his foreman concerning accident occurring at fore- 
man’s work in another town. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

6. INSURANCE. 


Liability policy requiring insured to give “immediate” notice of accident does 
not require such notice until insured has learned of accident, provided he exercises 
reasonable diligence to acquire information and regulates business so that he may 
learn of accident covered by policy with reasonable celerity. 

The word “immediate” in its reference to the notice of accident requir- 

ed by the liability policy means with reasonable celerity, with reasonable 

and proper diligence after a discovery of a ground of liability or after 

such a discovery should have been made. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

7. INSURANCE. 

Whether insured gave notice of, accident to insurer as required by liability 
policy, within reasonable time is ordinarily for jury, but is for court when facts 
are not in dispute. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

8. INSURANCE. 

Insured obligating himself to report immediately all accidents covered by 
liability policy and failing to make such report for more than one year after acci- 
dent, had burden of proving reasonable excuse for failure. 


(For other cases, see Insurance, Dec. Dig. § 646[9].) 
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9. INSURANCE. ; : ; : 

Under liability policy requiring immediate notice to insurer of accident, 
insured on learning of accident had active duty to investigate and determine 
whether it was covered by policy and was chargeable with all information he 
possessed or could have acquired by reasonable diligence. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 
12. INSURANCE. aa : : 

In action for reimbursement under liability policy, whether insured’s delay in 
notifying insurer of accident was excused held question of fact for court. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

In Banc. ; ts 

Rand, C. J., and Campbell, J., dissenting in part. 

Appeal from Circuit Court, Multnomah County; James P. Stapleton, Judge. 

Action by L. H. Hoffman against the Employer’s Liability Assurance Corpora- 
tion, Limited. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


F. P. Kennan, of Portland (Reynolds, Flegel & Smith, of Portland, on the 
brief), for appellant. 


Randall S. Jones and E. L. McDougal, both of Portland (Lawrence Lister, of 
Portland, on the brief), for respondent. 

Ranp, Chief Justice. 

This is an appeal from a judgment in favor of the plaintiff. The action was 
brought to recover on a policy of indemnity insurance issued by the defendant 
to plaintiff. Except as otherwise provided therein, the policy covers “bodily 
injuries, including death at any time resulting therefrom, accidentally sustained 
by any person or persons other than employees of the Assured by reason of the 


business operations carried on by the Assured, and at the locations, as described 
in the Declarations.” 


The defense set up in the answer was that the defendant is not liable by 
reason of plaintiff’s nonfulfillment of Condition D, which reads as follows: 

“Upon the occurrence of an accident covered by this Policy, the Assured 
shall give immediate written notice thereof to the Corporation or its duly 
authorized Agent. The Assured shall give like notice with full particulars of 
any claim made on account of any such accident. If any suit or other proceeding 
mentioned in Agreement III is instituted against the Assured on account of any 
such accident, the Assured shall immediately forward to the Corporation or its 
duly authorized Agent every notice, summons, or other process served upon the 
Assured.” 

The policy expressly provided that the agreements of the defendant to 
indemnify the plaintiff “are subject to the following conditions,’ one of which 
is Condition D above quoted. There is no express provision contained in the 
policy for forfeiture upon plaintiff's failure to comply with any of said conditions. 

It appears from the uncontradicted evidence that an accident covered by the 
policy occurred at The Dalles, Or., on March 10, 1929, while plaintiff was 
engaged in constructing the Granada Theater building and in laying a cement 
sidewalk in front of said building. Charles W. Donaca was plaintiff's foreman 
and in charge of the work at the time of the accident. He had been instructed 
to report all accidents to plaintiff or to plaintiff's general superintendent imme- 
diately upon their occurrence. At the close of work on that day, Donaca erected 
a barricade across the sidewalk, consisting of a 2x6 inch plank placed upon the 
top of one barrel and extending to the inner edge of the sidewalk, and a lighted 
lantern at the outer edge thereof. About 9:15 o’clock that evening, Mrs. Margaret 
Sharp, a resident of The Dalles, was walking along the sidewalk with her 
daughter and, not observing the barricade, stumbled over it and fell, breaking 
her arm, and she was immediately taken to a hospital for treatment. 

On the following morning when Donaca resumed work, he saw that the 
barricade had been knocked down and made inquiry as to the cause thereof of 
one of the men employed at the work. Donaca was informed that some woman 
had fallen over the barricade the evening before, but who she was or the extent 
of her injuries, if any, was unknown to his informant. Donaca remained at The 
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Dalles for about two weeks and until the job was finished. He made some per- 
functory inquiries but was unable to obtain any definite information as to the 
identity of the person injured or the extent of her injury. He made no report 
of the accident to plaintiff or to plaintiff's general superintendent. 

Plaintiff was not at The Dalles at the time of the accident and never learned 
of the accident until March of the following year, when he was apprised of the 
accident by Mrs. Sharp’s attorney and was told that a claim for damages would 
be made. After receiving such notice, and on March 27, 1930, plaintiff notified 
one of defendant’s general agents of the accident and that a claim for damages 
had been made. This the undisputed evidence shows was the first time defendant 
had ever received notice of the accident or that a claim for damages had been 
made on account thereof. Subsequently, Mrs. Sharp sued plaintiff and plaintiff 
was compelled to pay $2,250 in settlement of her claim, and, upon defendant’s 
refusal to reimburse him under the policy, plaintiff brought the present action 
and recovered judgment for that amount together with interest, costs, and 
attorney’s fees. 

Defendant contends that performance by plaintiff of Condition D, under the 
express terms of the policy itself, was made a condition precedent to liability 
on defendant’s part and that plaintiff’s breach of that condition by failing to 
give notice of the accident for more than one year after its occurrence operates 
as a matter of law to defeat the right which plaintiff would otherwise have had 
to be reimbursed for the moneys paid to the injured party in settlement of her 
claim for damages. 

On the other hand, plaintiff contends that performance by him of the condi- 
tion was not a condition precedent to liability because not so provided in the 
policy and also because the policy iself contains no express provision of forfeiture. 
In support of the last point, plaintiff cites Dakin v. Queen City Fire Ins. Co., 
59 Or. 269, 117 P. 419. He also contends in his brief that precedent conditions 
relate only to the formation of contracts and not to liability under them. These 
contentions will first be noticed. 


A condition precedent is one which must be fulfilled before the right to 
which it is precedent is acquired, or, as otherwise stated, it is one which “must 
be performed or happen before liability arises on the promise which the condition 
qualifies.” 2 Williston on Contracts, § 666a; 5 Page on Contracts, § 2586. “A 
condition subsequent,” says Page in the section above cited, “is one the ‘happening 
of which defeats a contractual right which was in existence when such condition 
was broken.” Williston defines a condition subsequent as follows: 


“The term condition subsequent in contracts as used in contrast to condition 
precedent must mean subsequent to liability,—that is, a condition which divests a 
liability on a contract after it has once accrued. Such conditions are very rare.” 
Section 667, 2 Williston on Contracts. 


It seems clear from the mere reading of the policy that the parties intended 
to make defendant’s agreement to indemnify plaintiff subject to performance by 
plaintiff of Condition D. The policy expressly so provides. It stipulates in 
express terms that defendant’s agreements are “subject to the following condi- 
tions,” and names Condition D as one of the conditions upon which performance 
by plaintiff is made to depend. 


Conditions in contracts may be precedent, subsequent, or concurrent. That 
Condition D was not intended to be a subsequent condition is clear from the 
definitions above given and that it was not intended to be a concurrent condition 
is obvious from the fact that the policy does not contemplate performance by 
plaintiff and defendant concurrently. It requires plaintiff to give immediate notice 
to defendant of the happening of any accident covered by the policy and, if 
claim is thereafter made to “give like notice with full particulars of any claim 
made on account of any such accident.” The purpose of requiring notice to be 
given is to enable the defendant to resist false or exorbitant claims. Mandell y. 
Fidelity & Cas. Co., 170 Mass. 173, 49 N. E. 110, 64 Am. St. Rep. 291. “It was 
to enable the defendant to investigate the facts and circumstances of the accident 
while they were fresh in mind, with the view of settling the loss, in case it 
should be so advised, and, in case of a contest, to be prepared to defend the 
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same as stipulated in the policy.” Underwood Veneer Co. v. London Guar. & 
Acc. Co., 100 Wis. 378, 75 N. W. 996, 997. 

[1] The parties to this contract had a lawful right to make the giving of 
notice a condition precedent to liability and that they intended to do so is clearly 
evidenced by the language used in the contract. It was not an unreasonable 
condition. It contravened no principle of public policy, and was one the per- 
formance of which was essential to the protection of the defendant. It is as 
much a part of the contract as any other provision contained in it. Courts have 
no power to ignore such provisions nor to eliminate them from the contract after 
the parties have once entered into it. Such action upon the part of a court 
would result in the making of a new contract for the parties and would not be 
an interpretation of the one which they themselves had made. 

The question involved in Dakin v. Queen City Fire Ins. Co., supra, was 
whether the failure of the assured to furnish proof of loss by fire within the 
lime specified in the policy was fatal to plaintiff’s right of recovery. That case 
followed Stinchcombe v. New York Life Ins. Co., 46 Or. 316, 80 P. 213, where 
it was held that the failure, under a life insurance policy, to furnish proof of the 
death of the assured within the time specified merely operated to postpone the 
time of payment and did not defeat the right of recovery for the death. It is 
true that in the Dakin Case the court assigned as one of the reasons for its 
decision that the policy did not provide for a forfeiture in case the proof was 
not furnished within the time specified but that was not the reason for the 
decision. If there had been such a provision in the policy, the court probably 
would have decided the case differently. The distinction, however, between those 
cases and this is perfectly plain. Under the policies there involved, the liability 
of the insurance company, in one case, accrued the moment the property was 
destroyed by fire and, in the other, the moment the assured was dead. The 
requirement, therefore, that the assured should furnish proof of loss was a 
condition subsequent to liability but it was rightfully held that it was a condition 
precedent to the right to sue. In section 2586, Page states the rule applicable 
to cases of that character as follows: 

“* * * A provision in an insurance policy, requiring the insured to furnish 
particulars of loss within a certain time, has been called a condition precedent, 
since it is a condition precedent to his right to bring an action on the policy, 
although it is subsequent to the liability of the insurance company.” 

[2] Nor is it true as contended by plaintiff that conditions precedent relate 
only to the formation of contracts, for as said by Williston, § 666: 

““* * * Tn the law of contracts, conditions may relate to the formation of 
contracts or to liability under them. It is a source of confusion of thought 
that the word condition is frequently used without exact recognition of what 
the supposed condition qualifies. Generally in contracts when reference is made 
to conditions, what is meant is conditions qualifying liability under a contract 
or promise, not conditions qualifying the existence of a contract or promise. 
* * * A condition may qualify the liability of one party to the contract or of 
both parties. The fact that no liability on either side can arise until the 
happening of a condition does not, however, make the validity of the contract 
depend upon its happening. Whether there is a contract depends upon the right 
of the parties to revoke their promises.” 

In section 666a, he says: 

“* * * Liability may arise immediately on the happening of a condition 
precedent, as in case of a contract to pay if certain work is done; or it may 
not arise until a later day—as a promise to pay on July Ist, if something has 
been done or has happened in the previous January.” 

That the parties intended to make the time of performance by plaintiff of 
Condition D of the essence of the contract and that this is true although the 
policy contained no express provision of forfeiture clearly appears from the 
language used in the contract. In support of this holding we have the great 
authority of Williston who says, in section 846: 

“When it is said that time is of the essence, the proper meaning of the 
phrase is that the performance by one party at the time specified in the con- 
tract or within the period specified in the contract is essential in order to enable 
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rim to require performance from the other party. It does not mean that delay 
will not give rise to a right of action against him. A breach of any promise in 
a contract, whether of vital importance or not, will do that; nor does the phrase 
mean merely that time is a material matter, but that it is so material that exact 
compliance with the terms of the contract in this respect is essential to the 
right to require counter performance. Even where time is not of the essence, 
it is generally true that an unreasonable lapse of time may be fatal. Thus time 
is almost always in varying degrees material but not so often an essential 
matter. It is obvious that in any contract one party may make his promise 
expressly conditional on the exact performance of any agreed condition, and 
therefore performance on a specified day or hour, or before a specified day may 
be made such a condition. So that the first point to be determined in an inquiry 
whether time is of the essence in a particular case, is whether the parties have 
in terms made it so. And it is only when this question has been decided in the 
negative that any rule of law other than one of construction is called into play.” 

Although the question has not been heretofore passed upon by this court, 
.et it is well settled by the decisions in other jurisdictions that conditions in- 
dorsed upon an indemnity policy, such as Condition D, must be fulfilled before 
the assured can become entitled to recover under the policy, and that it is not 
necessary for the policy to contain a provision of forfeiture where, as here, the 
lanuage of the contract makes the giving of notice a condition precedent to 
lability on the part of the insurance company. 


In Underwood Veneer Co. v. London Guar. & Acc. Co., supra, the court said: 

“After careful consideration, we are constrained to hold that the conditions 
indorsed upon the policy, and quoted above, were conditions precedent. The 
policy expressly states that it was ‘subject to the agreements and conditions 
indorsed’ thereon. Such conditions expressly required the plaintiff, ‘upon 
the occurrence of an accident,’ to ‘give immediate notice in writing of such 
accident,’ etc. The reason for requiring such notice is obvious. It was to enable 
the defendant to investigate the facts and circumstances of the accident while 
they were fresh in mind, with the view of settling the loss, in case it should be 
so advised, and, in case of a contest, to be prepared to defend the same as 
stipulated in the policy. Accordingly the plaintiff was thereby expressly pre- 
cluded from settling any claim or incurring any expense, without the consent 
cf the defendant, except in case of absolute necessity. These things made it 
important for the defendant to be notified, immediately, not only of the occur- 
rence of the accident, but also that a claim for damages had been made by the 
injured person on account of the accident. The words ‘and also,’ in the con- 
ditions quoted, pretty clearly indicate that such notice of ‘the occurrence of the 
accident’ was to be followed by a further or additional notice of any claim made 
ior damages, and each such notice was to be given immediately as therein 
1equired. In the two cases relied upon by counsel for the plaintiff, the condition 
did not contain the word ‘also,’ and in that respect the cases are distinguished 
irom the one at bar. Anoka L. Co. v. Fidelity & C. Co., 63 Minn. 286, 65 N. W. 
353 [30 L. R. A. 689]; Grand Rapids, E. L. & P. Co. v. Fidelity & C. Co. 111 
Mich. 148, 69 N. W. 249. Certainly we cannot hold, under the conditions in 
this policy, that the notice of the claim for damages, made for the first time 
nine months after the accident, satisfied the requirement that immediate notice 
should be given of ‘the occurrence of the accident’; nor can we hold that such 
iequirement was not a condition precedent; nor can we hold that such notice of 
the accident, given, for the first time, nine months after the occurrence of the 
accident, was an ‘immediate notice,’ within the conditions quoted, as those words 
have been repeatedly construed by this court. Kentzler v. Am. Mut. Acc. Ass’n, 
88 Wis. 589, 60 N. W. 1002 [43 Am. St. Rep. 934]. True, there is no forfeiture 
clause in the contract. Nevertheless the plaintiff, in order to maintain this 
action, was bound to perform such condition precedent.” 


Holding to the same effect see St. Louis Architectural Iron Co. v. New 
Amsterdam Cas. Co. (C. C. A.) 40 F.(2d) 344; which we deem to be a leading 
case on this question. Also see the authorities there cited which fully support 
the doctrine, namely: National Paper Box Co. v. Ins. Co., 170 Mo. App. 361, 
156 S. W. 740; U. S. F. & Guar. Co. v. W. P. Carmichael Co., 195 Mo. App. 93, 
190 S. W. 648; Metropolitan Cas. Ins. Co. v. Johnston (C. C. A.) 247 F. 65; 
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Oakland Motor Co. v. American Fid. Co., 190 Mich. 74, 155 N. W. 729: Com- 
mercial Cas. Ins. Co. y. Fruin-Colnon Contracting Co. (C. C. A.) 32 F.(2d) 425: 
Travelers’ Ins. Co. vy. Nax (C. C. A.) 142 F. 653; Allen v. Mass. Protective Ass'n 
(C. C. A.) 24 F.(2d) 694; London Guar. & Acc. Co. v. Siwy, 35 Ind. App. 340, 66 
N. E. 481, 482, and Peeler v. U. S. Cas. Co., 197 N. C. 286, 148 S. E. 261. See 
also, Barclay v. London Guar. & Acc. Co., 46 Colo. 558, 105 P. 865. 

[3] Another contention of plaintiff is that, to enable defendant to interpose 
this defense, it must first show that its righs have been prejudiced by the delay. 
That contention is not tenable in a case where, as here, the time stipulated for 
performance is by the terms of the policy itself of the essence of the contract. 
{t being a condition precedent to liability, it must be performed before any 
liability on the other side can arise as the promise to pay the indemnity is 
made to depend upon the performance by plaintiff of the condition. Non-per- 
formance of the condition prevents a recovery under the policy for the reason 
that until the condition has been performed, plaintiff has failed to perform his 
contract. Holding to this effect, see St. Louis Architectural Iron Co. v. New 
Amsterdam Cas. Co., supra; Whalen v. Western Assur. Co. (C. C. A.) 185 F, 
490; Sherwood Ice Co. v. U. S. Cas. Co., 40 R. I. 268, 100 A. 572, 574; Phoenix 
Cotton Oil Co. v. Royal Ind. Co., 140 Tenn. 438, 205 S. W. 128; Jefferson Realty 
Co. v. Employers’ Liability Assur. Corp., 149 Ky. 741, 149 S. W. 1011, 1014; Under- 
wood Veneer -Co. v. London Guar. & Acc. Co., supra. In Jefferson Realty Co. 
vy. Employers’ Liability Assur. Corp., supra, the court said: 

“* * * But in our opinion it is wholly immaterial whether or not the appellee 
company was prejudiced by the unreasonable delay. If it could have been shown 
that it had been benefited, this fact would not affect the question. A reasonable 
compliance with the conditions of the contract relating to notice is indispensable 
to fix liability.” 

[4] The contention that defendant by having taken charge of the proceed- 
ings brought by Mrs. Sharp against plaintiff prior to the time when the action 
was compromised by plaintiff waived its right to interpose a defense to this 
action is wholly untenable for the reason that the parties expressly stipulated 
that defendant's action in that respect should not be a waiver of its right to 
deny liability and to refuse to reimburse plaintiff because of plaintiff's breach 
of the condition in failing to give the required notice. 

[5] As heretofore stated, more than cone year had elapsed after the occur- 
rence of the accident before any notice thereof was given by plaintiff to 
defendant. Plaintiff seeks to excuse this delay upon the ground that he had 
no personal knowledge of the happening of the accident until a few days before 
he notified the defendant. To maintain this contention he asserts that he was 
not chargeable with the knowledge of the accident that Donaca, his foreman, 
had acquired at the time of its occurrence and which he had failed to report 
to plaintiff. He bases this contention upon the case of Mandell v. Fidelity & 
Cas. Co., 170 Mass. 173, 49 N. E. 110, 112, 64 Am. St. Rep. 291, where it was held 
that the plaintiff was not chargeable with knowledge of the accident because 
the servants had such knowledge and that “neither his drivers, stablemen, nor 
foreman were his agents for the purpose of giving notice to the (insurance) com- 
pany.” All authorities seem to agree that so far as drivers, stablemen, and the 
like are concerned, they are not such agents as will make their knowledge 
imputable to the master, but they do not agree on the proposition, if such was 
the ruling in that case, that the knowledge of an agent whose duty it is to 
supervise the conduct of subordinate servants and to report to the master the 
happening of accidents is not imputable to the master. The true rule we think 
is that stated in Woolverton v. Fidelity & Cas. Co., 190 N. Y. 41, 82 N. E. 745, 
747,16 L. R. A. (N. S.) 400, where the court said: 

“Where, however, a master employs many servants and the duty of acquir- 
ing information of accidents as they occur is necessarily committed to servants 
or agents, if the acquisition of such information is an affirmative duty on his 
part, we cannot see why he is not responsible for the negligence or fault of the 
servants to whom he intrusts the duty to the same extent as he would be 
responsible for their negligence or misconduct in any other obligation to third 
persons. * * * 

“While we thus hold that the plaintiff was chargeable for the delay and 
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neglect of its agents or servants in failing to apprise it of an accident, the 
eceurrence of which they had acquired knowledge or information, this principle 
must be confined to those agents whose duty it was, either by express regulation 
of the plaintiff, or by their supervision and control in the natural and proper 
conduct of business over the subordinate servants by whom the accident had 
been caused, to transmit such knowledge to their superiors or the company. * * *” 

In the case at bar, the evidence shows that plaintiff was actively engaged, 
as a contractor, in constructing numerous buildings in different cities and trans- 
acted his business under the supervision of a general superintendent. That 
neither plaintiff nor said superintendent was at The Dalles where this particular 
work was being carried on. Donaca had been sent to The Dalles to take 
charge of and supervise the work of completing the building and sidewalk, and 
he had been instructed to report ali accidents covered by the policy either to 
plaintiff or to the general superintendent. In the performance of the work he 
was not a mere servant but the man in charge who stood in the shoes of and 
represented the maSter. For Donaca’s conduct while acting within the scope 
of his employment and for his failure to perform his duties while so acting, 
plaintiff was responsible to third parties so far as their rights were affected 
thereby, and as much chargeable with the knowledge Donaca had of the happen- 
ing of the accident as he would have been had he been personally present and 
possessed all the knowledge that Donaca had at the time. 

[6, 7] Defendant contends that plaintiff's failure for more than one year to give 
notice of the accident is fatal to his right to recover in this action. The terms of 
the policy are that: 

“Upon the occurrence of an accident covered by this Policy, the Assured shall 
give immediate written notice thereof to the Corporation or its duly authorized 
Agent. The Assured shall give like notice with full particulars of any claim made 
on account of any such accident.” 


Strictly construed, the policy requires the insured to give notice immediately 
after the accident, whether he knew of its occurrence or not. This, however, is 
so unreasonable a construction it must be rejected. The condition of the policy 
is to be interpreted as meaning after the insured has become apprised of the 
accident, provided, however, he exercises reasonable diligence to acquire the infor- 
mation and he is required to so regulate his business that he may be apprised with 
reasonable celerity of any accident covered by the policy that may occur in its 
conduct. The word “immediate” in its reference to the notice is not to be taken 
literally but means with reasonable celerity, with reasonable and proper diligence 
after a discovery of a ground of liability or after such discovery should have been 
made. What is a reasonable time depends upon the circumstances of each partic- 
ular case and, ordinarily, the question whether required notice has been given 
within a reasonable time is a question of fact for the jury, having due regard to the 
nature and circumstances of the case. 


But, “where the facts were not in dispute, and the delay was unexcused, com- 
paratively brief periods of delay have been held as a matter of law to be a breach 
of the condition to give immediate notice. See Smith, etc., Mfg. Co. v. Travel- 
ers’ Insurance Co., 171 Mass. 357, 50 N. E. 516, where there was a delay of 27 
days due to forgetfulness; Foster v. Fidelity & Casualty Co. of New York, 99 Wis. 
447,75 N. W. 69, 40 L. R. A. 833, with a delay of 29 days after knowledge of the 
facts; Rooney v. Maryland Casualty Co., 184 Mass. 26, 67 N. E. 882, with a delay 
of 23 days after the accident; Railway Passenger Assurance Co. v. Burwell, 44 
Ind. i where there was a delay of only 6 days; Myers v. Maryland Casualty 
Co., 123 Mo. App. 682, 101 S. W. 124, with a delay of 6 weeks; Oakland Motor 
Car cc v. American Fidelity Co., 190 Mich. 74, 155 N. W. 729 (1916) with a delay 
of 3 months; and Travelers’ Insurance Co. v. Nax, 142 F. 653, 73 C. C. A. 649, 
there having been a delay of 139 days after the accident.” Sherwood Ice Co. v. 
U. S. Cas. Co., supra. 

“As to what is reasonable notice is a question of law, for the court to deter- 
mine, when the facts are not in dispute. Baker v. German, etc., Ins. Co., 124 Ind. 
490, 24 N. E. 1041; Foster v. Fidelity, etc., Co., 99 Wis. 447, 75 N. W. 69, 40 L. 
R. A. 833.” London Guarantee & Accident Co. v. Siwy, supra. 

[8, 9] Since, under this policy, the plaintiff had obligated himself to report 
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immediately all accidents covered by the policy and had failed to make such report 
for more than one year after the happening of the accident, the burden of proving 
a reasonable excuse for such failure rested upon the plaintiff and not the defendant. 
Upon receiving notice of the happening of an accident under a policy such as that 
involved here, the duty of investigating and determining whether an accident coy- 
ered by the policy had happened was an active and not a passive duty upon the 
part of the plaintiff. He was chargeable with all the information he possessed 
and with all the information that he could have acquired by the exercise of rea- 
sonable diligence upon his part. Upon these and all other principles stated above, 
the court is in entire accord. 

[10-12] The only testimony tending to show a reasonable excuse for the delay 
in the giving of notice was that furnished by Donaca and he was a witness for 
the defendant. Having offered Donaca as a witness in its behalf, the defendant 
is, of course, bound by his testimony. At the close of the testimony, both sides 
having moved for a directed verdict, the jury was discharged and the trial court 
gave judgment for the plaintiff. The findings of the trial judge, therefore, it 
being an action at law and tried to the court ‘without a jury, have the force and 
effect of a verdict and, upon this appeal, must be taken as true if there was any 
substantial evidence to support such findings. The learned trial court found that 
Donaca’s information as to the happening of the accident was so indefinite and 
uncertain in its nature as to constitute no notice to plaintiff that an accident covered 
by the policy had happened. It would answer no useful purpose to set forth the 
testimony given by Donaca. The majority of the court are of the opinion that, 
under Donaca’s testimony, the question of whether it was sufficient to excuse the 
delay was a question of fact and not of law and, therefore, that this court is bound 
by the finding of the trial court upon that question. 

While conceding that the question of whether a reasonable excuse for the 
delay had been shown was a question of fact, Mr. Justice Campbell and the writer 
are of the opinion that the evidence tending to show such excuse was insufficient 
to warrant the submission of the question to a jury or to a court and therefore, 
that the judgment should be reversed. The opinion of the majority, however, is 
controlling and requires that the judgment be affirmed and it is so ordered. 


MARYLAND CASUALTY CO. v. VEXLER. No. 9155. 
Court of Civil Appeals of Texas. San Antonio. 
Oct. 25, 1933. 
On Rehearing Jan. 10, 1934. 
66 Southwestern Reporter (2d) 1081. 
INSURANCE. 

Loss through forcible opening of safe evidenced by visible marks on door to 
interior locked compartments held not within burglary policy covering loss. through 
force evidenced by visible marks on exterior of safe doors, where outer door 
opened by manipulation of combination bore no marks. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Smith, J., dissenting. 

Appeal from County Court at Law, No. 1, Bexar County; McCollum Burnett, 
Judge. 

Action by A. Vexler against the Maryland Casualty Company. Judgment for 
plaintiff, and defendant appeals. 

Reversed and rendered. 

R. H. Mercer, of San Antonio, for appellant. 

David Weintraub, of San Antonio, for appellee. 

Situ, Justice. 


Appellee recovered in an action upon a burglarly insurance policy in which it 
was provided that the insurer would indemnify the insured for losses occasioned 
through felonious entry into the insured’s safe, provided “that such entry shall be 
made by actual force and violence of which there shall be visible marks made by 
tools, explosives, electricity, gas or other chemicals, upon the exterior of all of 
said doors of such safe * * * if entry is made through such doors. * * *” 

The record shows, conclusively, that the burglarly was effected by forcible 
breaking into the door of appellee’s place of business; by opening the locked outer 
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door of the safe, apparently by manipulation rather than violent force; by violently 
breaking open the door of the interior of the safe wherein were situated the inner 
compartments containing the insured articles; and by breaking open the door into 
such inner compartments, and extracting the insured articles therefrom. 

These facts of actual force and violence were conclusively shown by “visible 
marks” upon the door opening into the place of business; by “visible marks” upon 
the exterior of the door opening into the interior compartments of the safe; by 
similar marks upon the exterior of the door opening into the receptacle from 
which the insured articles were taken, as well as by other irrefragable evidence. 

There seems to have been no evidence, however, of such marks on the exter- 
ior of the outer door of the safe, which apparently was opened by manipulation of 
the combination thereto. 

Appellant seeks reversal upon the ground that appellee was not entitled to 
recover in the absence of an affirmative showing that there were visible marks of 
violence upon the outer door of the safe, notwithstanding the evidence shows 
conclusively that the burglary was in fact accomplished by forcible and violent 
entry into the room andesafe. 

We are of the opinion that appellee was entitled to recover under the case 
made; that the requisite showing of burglary by force and violence was made in 
substantial accordance with the highly technical requirement of the policy sued on. 

It has been so held by this court in similar cases. National Surety Co. v. 
Chalkley, 260 S. W. 216, 217; Blacknall v. Casualty Co., 52 S.W.(2d) 288, 289. In 
the Chalkley Case it was said by Chief Justice Fly: “The evidence showed that 
the property in the safe was obtained by * * * an actual breaking by force and 
violence of the inside compartments of the safe, and appellant should not be per- 
mitted to evade its liability by a technicality which under the facts of this case is 
absolutely unjustified. * * * There may be decisions in other state courts not in 
harmony with those cited, and with our opinion of the law, but if so they will 
not be followed.” 

And in the Blacknall Case it was said: 

“The obvious purpose of the contract was to cover loss occasioned through 
forcible entry of the safe. The trial court found that this loss occurred through 
forcible entry of the safe. That finding is not questioned here, and is therefore 
conclusive. 

“It was further stipulated in the contract, however, as a condition to recovery, 
that the use of force in making entry into the safe must be evidenced by ‘visible 
marks upon the exterior of such safe while such safe is duly closed and locked 
by at least one combination or time lock.’ This provision is in the nature of a 
trick clause which is often found in such contracts, and is obviously designed to 
afford a highly technical means of escape from liability. It will be construed most 
strongly against the insurer and liberally in favor of the plain purpose of the 
contract which was to protect the insured against loss through burglarly or robbery 
by force. 


“The findings show a loss through forcible entry of the safe, evidenced by 
visible marks upon the exterior of the locked compartment in which the stolen 
articles were actually stored. The loss was therefore brought substantially within 
the indemnifying clause, and recovery cannot be defeated by the immaterial fact 
that indubitable marks of violence, although visible upon the exterior of the actual 
repository of the articles pilfered, were not visible upon the extreme outer sur- 
face of the safe.” 


It appears that writ of error was not applied for in the Chalkley Case, while 
writ was granted in the Blacknall Case, upon the ground of the “conflicts alleged” 
in the application. 

This court is determined to adhere to the holding in those two cases unless and 
until that holding is expressly overruled by higher authority. 

The judgment is affirmed. 

On Motion for Rehearing. 

Murray, Justice. 

Appellant has filed a motion for rehearing in which it insists that this court 
erred in affirming this cause in view of that provision of the policy which says 
that the company is not to be liable unless “entry shall be made by actual force 
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and violence of which there shall be visible marks made by tools, explosives, 
electricity, gas or other chemicals upon the exterior of all of said doors of said 
safe.” The record discloses that there were no visible marks on the exterior of 
the outside door of the safe, but, as said in the original opinion, the outside door 
must have been opened by a manipulation of the combination. 

A majority of this court is of the opinion that, with this showing in the record, 
there can be no liability under the policy. 

It is true that where a provision of an insurance policy is ambiguous or cap- 
able of more than one meaning it will be construed against the insurance company 
and most favorable to the assured. However, the above provision is not ambiguous 
and is not capable of two or more constructions. It fully protects the insurance 
company against the carelessness of the assured in leaving his safe unlocked or 
in permitting the combination to become known to untrustworthy persons. 

The policy plainly requires that there must be visible marks upon the exterior 
of the outer door of the safe, and where the evidence clearly shows that there 
were no such marks there can be no liability. Northwestern Casualty & Surety 
Co. v. Barzune (Tex. Civ. App.) 42 S.W.(2d) 100. 

Reference is made in the original opinion to the case of National Surety Co. 
v. Chalkley (Tex. Civ. App.) 260 S. W. 216. An examination of that opinion dis- 
closes the fact that the policy in that case contained a provision materially different 
from the provision in the policy in this case. 

The motion for rehearing will be granted, the judgment heretofore rendered 
set aside, and the judgment of the trial court reversed and here rendered in favor 
of appellant. 

Smith, Justice, (dissenting). 

Believing that the original disposition was correct, I adhere to my opinion 
thereon, and therefore cannot concur in the majority opinion on rehearing. 
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MISCELLANEOUS 


HAGAN CORPORATION v. TRAVELERS’ INS. CO. (two cases). 
SAME v. TRAVELERS’ INDEMNITY CO. 
Supreme Court, Appellate Division, First Department. Jan. 19, 1934. 
268 New York Supplement 695. 
1. INSURANCE. 


Under insurance broker’s contract entitling it to percentage of premiums col- 
lected from insured on policies negotiated by broker, broker held entitled to 
recover percentage of moneys collected by insurers from insured in actions for 
damages for conspiracy to defraud insurers of premiums, since such damages were 
measured by amount of premiums. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

2. INSURANCE. 

Where insurer recognized validity of policies by payment of commissions on 
premiums voluntarily paid, it could not assert invalidity of policies in broker’s 
actions to recover commissions on moneys recovered by insurer on account of 
insured’s falsification of books as to pay rolls and consequent reduction of pre- 
miums payable. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

3. INSURANCE. 


Where expenses of premium collection were taken into account in fixing 
brokers’ commissions, employment of special counsel on contingent basis to collect 
difference between premiums payable and premiums paid on basis of insured’s 
falsified pay rolls did not entitle insurer to deduct attorney’s fees from amount 
recovered in determining broker’s commissions. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

4. INSURANCE. ; } 

Where insurer collected difference between premiums payable and premiums 
paid on basis of insured’s falsified pay rolls, as well as interest, broker’s additional 
commissions should be computed on amount recovered without deduction of 
interest. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 


Appeal from Supreme Court, New York County. 

Two separate actions by the Hagan Corporation against the Travelers’ Insur- 
ance Company, and one by such plaintiff against the Travelers’ Indemnity Com- 
pany. From judgments of the Supreme Court dismissing complaints after trial 
before court without a jury, plaintiffs separately appeal. 

Reversed, and judgments entered for plaintiffs in accordance with opinion. 

Argued before Finch, P. J., and Merrell, Martin, O’Malley, and Untermyer, JJ. 

Robert H. Elder, of New York City (Robert H. Elder, of New York City, 
of counsel; Otho S. Bowling, of New York City, on the brief), for appellant. 

William J. Moran, of New York City, for respondents. 

James O'MALLEY, Justice. 


[1, 2] Under its contract with the defendant insurance companies, the plain- 
tiff corporation, an insurance broker, was entitled to a certain percentage of the 
premiums collected from the insured on policies negotiated by the plaintiff and 
issued by the defendants. Upon all premiums paid voluntarily by the insured, the 
plaintiff has received full payment from the defendants. These three actions, 
which were tried together before the court without a jury, are brought to recover 
plaintiff’s percentage of moneys collected by the defendant companies in actions 
brought by them against the insured, which actions resulted in judgments in 
favor of these defendants. 

The actions here brought have been successfully defended in the trial court 
upon the theory that the moneys recovered by the defendant insurance companies 
against the insured represented, not premiums upon which the plaintiff is entitled 
to commissions under its contract with the defendants, but damages resulting 
from a conspiracy entered into by the insured and others to defraud the defendant 
companies out of premiums justly due to the insurers. 

Plaintiff-appellant, while conceding that the judgments recovered by the 
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defendants against the insured represent damages sustained by the insurers, con- 
tends that the damages recovered were measured by the amount of prmiums justly 
due and payable under the policies, and that therefore it is entitled to its com- 
missions upon the judgments represented by the moneys recovered. Our concly- 
sion is that the position of the plaintiff-appellant must be sustained; and there- 
fore the judgments dismissing the complaints should be reversed, and judgments 
granted in favor of the plaintiff. 

The policies in question were issued to a corporation known as Edward A, 
Thompson, Inc., which conducted a stevedoring and trucking business. The policies 
issued by the defendant the Travelers’ Insurance Company, in actions Nos. 1 and 
2, were automobile public liability policies upon which the plaintiff was entitled 
to 17% per cent. of the gross premiums, workmen’s compensation and employers’ 
liability policies upon which the plaintiff was entitled to 10 per cent., and 
employers’ public liability policies upon which the plaintiff was entitled to 17% 
per cent. when such premiums were paid and actually collected. The policy issued 
by the defendant Travelers’ Indemnity Company, in action No. 3, covered auto- 
mobile property damage, collision and glass damage, and upon this the plaintiff 
was entitled to 20 per cent. of the gross premiums when paid and actually col- 
lected. As already noted, upon all premiums paid voluntarily by the insured and 
collected by the defendants, the plaintiff has received its full commissions. 


Upon the policies in question premiums payable by the insured were based 
upon the size of the pay rolls of the insured, the amount of its equipment in 
use and other elements not necessary to specify. Some time after the policies had 
been in operation, the defendant insurance companies brought suits against the 
insured corporation, Edward A. Thompson, Inc., and two of its officers, in which 
actions the complaints charged that the insured and its two officers had conspired 
to defraud the insurance companies by falsifying its books, by concealing its true 
books, misrepresenting the extent of equipment in use, the size of its pay rolls, 
and had conspired to cause the insured to breach its contract with the insurers; 
that, pursuant to the conspiracy, said defendants had made false book entries, 
concealed the true books of the insured, and had exhibited false books, and mis- 
represented the premiums due. The actions sought recovery from the insured and 
its two officers of a total sum representing the difference between the premiums 
disclosed and paid and the premiums actually earned. 


As in the case before us, there were three separate actions, one brought by 
each of the defendants herein, predicated upon such conspiracy. Their trial 
resulted in judgments against the insured and its officers individually in the sum 
of $24,051.17 in one action, $60,531.31 in another, and $3,636.02 in the third, all 
of which included interest and costs: The plaintiff here sues to recover its agreed 
commissions on these several amounts, less the amount of costs taxed, but includ- 
ing interest upon the amount of the judgment from the date of entry. 

In the opinion written by the learned justice who tried these so-called tort 
or conspiracy cases, it was stated, with respect to the damages to which the 
insurance companies were entitled, that those “damages are to be measured by 
the amount which the plaintiffs (insurance companies) would have been entitled 
to upon the correct books as diminished by the amount of payments heretofore 
actually made.” The judgments so recovered were affirmed by this court. Travelers’ 
Ins. Co. v. Edward A. Thompson, Inc., et al., 228 App. Div. 607, 237 N. Y. S. 909. 

The respondent defendants here seek to support the judgments appealed from 
upon the ground, among others, that its client, the insured, Edward A. Thompson, 
Inc., breached its contract “to pay premiums in accordance with the terms of the 
policies’ and that as the evidence warrants a finding that the insured never 
intended to carry out its contract to pay premiums as required, the plaintiff, as 
broker, failed to establish that it effected a “meeting of the minds” between the 
insured and the insurers, and, therefore, failed to establish one of the necessary 
elements of its cause of action. In answer to this it is but necessary to note that 
defendants at all times treated the policies as valid antl accepted premiums vol- 
untarily paid by the insured, and, upon such premiums so collected, paid to the 
plaintiff its commissions. Having recognized the plaintiff’s right to recover under 
its contract of brokerage for one purpose, it may not be heard to say that the 
plaintiff is not entitled to recover its commissions upon all premiums received by 
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the defendants, if they are to be considered as premiums. If under this brokerage 
contract and the policies as issued to the insured the defendants have been made 
whole, certainly it would be unjust and inequitable to deny the plaintiff equal 
relief. The mere fact that the actions against the insured were not for premiums 
as such should not deprive the plaintiff of its right to relief. 

As already noted, we are of opinion that the damages represented by the 
judgments recovered by the insurance companies in the tort actions were meas- 
ured by the difference between the premiums actually paid by the insured and 
those which it should have paid under its contract. The actions in which such 
judgments were recovered were predicated upon such measure of damages, and 
the award was made upon the defendants’ own theory. And this is true, even 
though the actions out of which the judgments arose were in tort, to which two 
of the insured’s officers were made parties by reason of an alleged conspiracy. 

[3] We now come to the question of whether the plaintiff is entitled to 
recover commissions upon the gross amount of the judgments recovered and 
collected by the defendants, or whether the latter are entitled to have deducted 
therefrom attorneys’ fees amounting to some $34,000, or nearly one-third of the 
amount recovered. Defendants’ evidence tended to show that they engaged special 
counsel upon a contingent basis. 

The defendants themselves offered evidence to the effect that, in fixing the 
rate of compensation to be paid a broker in effecting various types of insurance, 
there is taken into consideration all the expenses incident to bringing the premium 
into the defendant companies. This included the services of a legal staff. There 
can be no doubt but that, in the ordinary case where special counsel have not 
been retained, a broker would therefore not be compelled to bear the proportion- 
ate share of such overhead. The fact that in the present instance the defendant 
— engaged outside counsel at an additional expense should not change the 
rule. 

In other cases there would be no expense whatever, for the reason that pre- 
miums would be promptly and properly paid without resort to any action on the 
part of the carriers. It may be that the additional cost here recovered might well 
be considered in fixing a new and future rate for brokerage fees. However, under 
plaintiff’s contract with the defendants, it was entitled to a certain percentage of 
the gross premium collected by the defendants. By the contract of the parties, the 
plaintiff was not to bear any proportionate cost of procuring the insurance or 
collecting the premiums therefor. 

[4] As defendants in their judgments collected interest on an amount equiv- 
alent to the premiums that should have been paid them, such interest must be 
deemed to be part of the gross premiums collected. The plaintiff therefore is 
entitled to recover his proper percentage in each case of the amounts collected, 
together with interest from the date of such collection, February 25, 1930, 
together with costs. The judgments should therefore be reversed, with costs, and 
judgments entered in favor of the plaintiff in accordance with this opinion, with 
costs. 

Judgments reversed, with costs, and judgments entered in favor of the plain- 
tiff in accordance with opinion, with costs. Settle orders on notice. All concur. 
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TOPICAL INDEX 


1. Control and Regulation in General. 


§ 2. WHAT CONSTITUTES INSURANCE, i das i 

2—Legislature has power to permit superintendent of insurance to liquidate or rehabilitate 
insurance companies, but extent to which that power shall be used must be supervise 
by courts. Application of People by Van Schaick. (N. Y.) . da 

2—Word “insurance,” as defined by statute, does not include annuity contracts, especially 
contract to pay person stated sum monthly in consideration of his payment of certain 
lump sum. Hall v. Metropolitan Life Ins. Co. (Ore.)............. 1 

2—Mortuary association guaranteeing burial of members in consideration of fee and future 
assessments held engaged in “life insurance business’ subject to regulation. State 
ex rel. District Attorney General v. Mutual Mortuary Ass’n Inc. (Tenn.) 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. | é ¢ 

4—Statutes relating to life, health, and accident insurance held applicable to industrial life 
insurance companies, though not eo nomine referring to such companies. McBride v. 
Acme Industrial Life Ins. Co. (La.).... Res ae te 

4—Portion of statutes, authorizing superintendent of insurance to rehabilitate insurance 
companies held valid. Application of People by Van Schaick. a 

4—Statute imposing liability for reasonable attorney’s fee when payment of life policy 
has been wrongfully refused does not violate due process or equal protection of laws, 
even if construed as imposing liability where refusal is in good faith and on reason- 
able gounds. Fourteenth Amendment does not prohibit fixed award of damages 
moderate in amount, in addition to costs and attorney’s fees, when payment of life 
policy has been wrongfully refused, even though refusal is in good faith and on 
grounds not wholly frivolous. Statute subjecting insurer to 12 per cent. damages for 
refusal to pay life and other policies within time prescribed in policy, after demand 
therefor, held not arbitrary or oppressive, even if construed as applicable to cases 
where refusal was in good faith. Presumption of constitutionality of statute which 
applies to legislation generally is fortified by acquiescence continued through the years. 
Statute subjecting insurer to 12 per cent. damages for refusal to pay life and other 
policies within times prescribed in policy, after demand therefor, held not invalid 
as imposing penalty and clogging privilege of access to court. Life & Casualty Ins. 
Co. of Tennessee v. McCray. (U. S 

4—Statute dealing generally with subject of fire insurance policies did not repeal valued 
policy statute dealing solely with one element of fire insurance, since conflict between 
statutes must be resolved in favor of specific statute. 


Null v. Stuyvesant Ins. Co. 

(W. Va.) 

§ 8 RESOURCES AND SECURITIES. y 

8—Securities deposited by life insurance company with insurance commissioner as required 
by 1913 act constituted exclusive trust for policyholders only, and remained in force 
until purpose had been fulfilled. Cochrane, State Commissioner of Imsurance v. 
Pacis: States Tite Bi On: Oa CC oss ian eed carne dcucaiaude eenred es 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Petition to review* action of Insurance Commission refusing reduction in windstorm 


insurance rates until it could be shown that companies were earning excessive profits 
on entire insurance business in state, including fire and auto fire and theft insurance 


held to allege cause of action. New Orleans Real Estate Board et al. v. 
Commission of Louisiana. (La.). eae 

10—Insurance commissioner’s office was created solely by statute, and holder of office 
has only powers given to him by statute. Statute authorizing investigations by insur- 
ance commissioner on complaints of policyholders does not give commissioner power 
to sit as court for trial of controversies between insurance companies and policyholders, 
but contemplates administrative investigations. Giving notice and holding hearing in 
particular investigation by insurance commissioner cannot change character of proceed- 
ing under statute from that of administrative investigation to that of judicial hearing, 
where statute did not confer judicial authority upon commissioner. Insurance com- 
missioner exercises both administrative and judicial powers, and in passing upon applica- 
tions for licenses, commissioner acts in judicial capacity. Report of insurance com- 
missioner on investigation of complaint by policyholder against foreign insurance 
company held inadmissible in litigation between policyholder and insurer on question 
Wen) policies were legally cancelled. American Motorists Ins. Co. v. Central Garage. 


Insurance 


10—Annuity contract, issued and delivered by life insurance company before filing form 
—" hy insurance commissioner, held not void. Hall v. Metropolitan Life Ins. 
6 re. 


$ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 18. —— SUBJECTION TO SPECIAL REQUIREMENTS. - 4 

18—Statute does not demand that foreign insurance company shall, as condition of its 
license, transact all business in state through local licensed agents. American Motor- 
ists Ins. Co. v. Central Garage. (N. H.) 

§. 2%. LOCAL FUNDS AND SECURITIES. . F 5 

21—Legislature may enact statute in broad outlines, leaving it to executive to arrange 
details. Application of People by Van Schaick. (N. Y.) 

$ 26. —— ACTIONS. : 4 : ; 5 : 

26—Resident could maintain action in Arkansas against foreign insurance company doing 
business in this state on fire policy covering property in Tennessee and constituting 
a Tennessee contract, where based on service on ore Arkansas agent. Scottish 
Union & National Ins. Co. v. Hutchins, Chancellor. (Ark.) 1 
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II. Insurance Companies. 

(A) sTOCK COMPANIES. 

§ 36. FRANCHISES AND POWERS. 

36—Liability of insurance company chartered as life insurance company only was not, as 
respected contract entered into at such time, changed by amended charter procured 
thereafter, authorizing accident and health policies. Cunningham v. Great Southern 
Ser os, A ois os area ccna Sees Nema ae aw etiee inet oarns peeae ea ae ess 1171 

§ 40. GUARANTY OBLIGATIONS. 

40—Application to terminate insurance company’s rehabilitation should not be granted, where 
its solvency with unimpaired capital may be ephemeral because of daily fluctuations 
in value of its securities. To entitle insurance company to release from rehabilitation, 
margin between its solvency or impairment of capital and solvency with unimpaired 
capital should be reasonably substantial. Rehabilitation of insurance company will not 
be terminated, where its further transaction of business would be hazardous to policy- 
holders, creditors, and public because of volatile character of its securities, and its 
management’s policies, even of its solvency with unimpaired capital be satisfactorily 
established. Termination of insurance company’s rehabilitation may be denied, though 
conditions which brought about rehabilitation are removed, if other grounds therefor exist. 
Insurance company constantly in danger of insolvency because of violent fluctuations: 
in market value of its securities held not entitled to termination of its réhabilitation, 
in view of hazard to policyholders, creditors, and public. Right of insurance company, 
being rehabilitated because of insolvency attributable to volatile and speculative charac- 
ter of its investments, to determine its own investment policy is subordinate to rights 
of creditors, policyholders, and general public. Interests of insurance company’s 
creditors and policyholders held to require that state insurance superintendent, under 
court’s supervision, rather than company’s present management, choose its securities 
to be sold and time and manner of their liquidation to pay claims against it. In re 


Globe & Rutgers Fire Ins. Co. (N. Y.) ............. Rea ee 3 actos eian te ss ee 
§ 41. INSOLVENCY AND DISSOLUTION. 
§ 44. ——- REMEDIES AND PROCEEDINGS IN INSOLVENCY. 


44—-Insurance superintendent’s motion for permission to sell enough of insurance company’s 
securities to pay all its creditors in full held too broad. In re’ Globe & Rutgers Fire 
Ins. Co. (N. Y.) § bch ae SaaS Ld Oe a ele bean See ee 215 

44—Rehabilitation of insurance companies, including surety companies, by superintendent 
of insurance, under direction of court may not be set aside unless there is proof of 
abuse of discretion or gross inequity. Under emergency powers granted, superintendent 
of insurance had authority to conduct business and use assets of surety company in 
rehabilitation to support continuing operations of corporation. Adoption of plan for 
rehabilitation of surety corporation in distress, providing for organization of three 
new corporations to assume certain classes of obligations of old eorporation and to 
which were transferred old corporation’s assets held authorized. Application of 
PE OY aia Mas NS Ma ovis vee ore kas We a HS Daa es oe SUK ee aE .1039 

§ SO. ASSETS AND RECEIVERS. 

$0—Reinsurance contract authorized by federal court in receivership proceeding did not fix 
tights of parties until finally approved by state insurance department having jurisdic- 
tion of reinsurer, and was subject to amendment at any time prior thereto. Order 
allowing amendments of proposed reinsurance contracts before final approval by insur- 
ance department could not be set aside in application of holders of paidup policies, 
where amendments, did not change rights of parties but were allowed to clarify 
contract as originally intended. Intervention by holders of paid-up life policies in 
company in receivership, will not be allowed so that they may attack order permitting 
clarificatory amendments of reinsurance contract before contract was finally approved 
by insurance department. Rheinberger v. Security Life Ins. Co. of America. (U. S.) 534 
51. PRESENTATION AND PAYMENT OF CLAIMS. 

$1—In distribution of proceeds of insurance company in receivership, court of equity 
should not allow unsecured creditors preference. Rheinberger v. Security Life Ins. 
WIP UPON, | PRI OD ie ie oes Sic cies Gare kare eee REO WORSE ApoE GATE we Fee Bins 534 

(BY MUTUAL COMPANIES. 


§ 61. INSOLVENCY AND DISSOLUTION. 

§ 70. ASSETS AND RECEIVERS. 

70—Person injured by insured automobile may establish right equivalent to judgment against 
insured by award of claim against insurer in receivership proceedings. Mathewson v. 
CA. RUMOR x ohcuidac snes ec eeis  aaicn be eiawe ha oad SO SCRE MESO EASE See ENN 1354 


III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—Insurer, regardless of written contract between itself and representative, would be 
bound by acts of representative which those with whom he dealt had reasonable right 


to believe he was authorized to do. Basta et al. v. Farm Property Mut. Ins. Ass’n 
OE PRS MMOD: | Sciacca e's hee OS. ois Kee SE ERAGE ERT EES COTO RE RR ETS ales Rae 1235 


78—Statute making insurance solicitor agent of insurance company held not to define 
extent of agent’s powers or scope of agent’s authority. Kopald Electric Co. v. Ocean 
Accident & Guarantee Corporation Ltd. (N .) 
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§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

83—Clientele of insurance agency may be dealt with as personalty, subject to insurance 
company’s right to refuse to accept vendee of such clientele. Insurer not generally 
insisting on prompt payment from its agent did not lose right to demand final settle- 
ment, where debtor-creditor relationship existed between parties. Principal’s right to 
discharge agent for cause cannot wipe out delinquent’s demands. Insurance agent, 
sued for failure to remit premiums, could not set off value of his expirations against 
amount due company where agent before his discharge switched his business over to 
rival company. Insurance agent, on termination of agency contract, could not be 
credited with premiums charged against him under agency contract, and which he was 
not permitted to collect, where premiums were never collected. Insurance agent, on 
termination of agency contract, held entitled to have premium deposits credited against 
uncollected premiums. Agent, sued by insurance company for failure to remit premiums, 
held not entitled to credit for commissions on gross amount of premiums due when 
he was discharged. Kelly v. American Mine Owners’ Casualty Corporation. (Va.) 


§ 84. COMPENSATION OF AGENT. 


(2). Right to commissions. 
84(2)—Provision in contract employing insurance agent to collect premiums on industrial 
insurance, charging him with 24 times amount of weekly premiums not collected 
on insurance in a held not void as constituting unlawful penalty and forfeiture. 
Held v. Metropolitan Life Ins. Co. (N. Y.) 
84(2)—Under insurance broker’s contract entitling it to percentage of premiums collected 
from insured on policies negotiated by broker, broker held entitled to recover percent- 
age of moneys collected by insurers from insured in actions for damages for conspiracy 
to defraud insurers of premiums, since such damages were measured by amount of 
premiums. Where insurer recognized validity of policies by payment of commissions 
on premiums voluntarily paid, it could not assert invalidity of policies in broker's 
actions to recover commissions on moneys recovered by insurer on account of insured’s 
falsification of books as to pay rolls and consequent reduction of premiums payable. 
Where expenses of premium collection were taken into account in fixing broker’s 
commissions, employment of special counsel on contingent basis to collect difference 
between premiums payable and premiums paid on basis of insured’s falsified pay rolls, 
as well as interest broker’s additional commissions should be computed on amount 
recovered without deduction of interest. Hagan Corporation v. Travelers’ Ins. Co. 
(N, gieihcd 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 


88. GENERAL OR SPECIAL AGENTS. 

88—‘‘Soliciting agent” of life insurer is merely special agent and generally has authority 
only to solicit insurance, submit applications to insurer, and to perform such acts 
as are incidental to that power. Turner v. Supreme Lodge K. P. (Okla.) 
Where fire policy was not to be valid unless countersigned by insurer’s authorized 
agent at designated town and policy was so countersigned by alleged agent located at 
such town, insurer could not contend that because policy was written at insurer’s 
office, alleged agent was only broker with consequent limitation of broker’s rights and 
liabilities. Cranfill-Reynolds Co. et al. v. Security Ins. Co. (Tex.) 
89. ASSISTANTS AND CLERKS OF AGENTS. 

89—Where subagents are necessary to proper transaction—and carrying on of business 
committed to fire insurance agent, such agent has implied authority to appoint eee 
Globe & Rutgers Fire Ins. Co. of New York v. Eureka Sawmill Co. (Ala.).. 

§ 90. EFFECT OF PROVISIONS OF POLICY. 

90—Limitations on authority of agent brought to insured’s attention are valid. Atlantic 
Life Ins. Co. v. Hoefer. (U. S.)... 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. IN GENERAL. 


98—Insurance agent was agent of insured, and not of insurer, when he promised insured 
to pay premium on life policy for debt he owed insured. Geha v. Baltimore Life 
im. Co. (PA)... aos nays saa 

98—In suits to reform fire ‘policies insurers’ ‘agent executing ‘indorsements and counter- 
signing policies stood in place of companies, as to applicants for insurance. Mancini 
et al. v. Yorkshire Ins. Co., Limited, of York, England. (R. I.) 

98—Generally, insurance broker receiving application for insurance is agent of insured, 
not insurer. Strangio et al. v. Consolidated Indemnity & Ins. Co. (U. S.). 


§ 104. AGEESDEs TO PROCURE INSURANCE AND LIABILITY THERE- 


104—Finance company procuring theft insurance on financed automobile for buyer held 
not liable for error in misdescribing automobile in policy where insured could not 
have recovered under policy if automobile had been correctly described. Bowling v. 
Hamblen County Motor Co. et al. (Tenn.).... 


§$ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 
§ 110. EVIDENCE AS TO AUTHORITY. 


110—Test of “wagering contract” is whether it is on subject in which parties have no 
pecuniary interest. Prudential Ins. Co. of America v. Corriveau. (N. 
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IV. Insurable Interest. 


$ 114. NECESSITY IN GENERAL. 

114—Where beneficiary under life insurance policy has no insurable interest in insured’s 
life, policy is void as being against public policy. Gerard v. Metropolitan Life Ins. 
Co. I Bossa os cre tiiacc,aliah a. “arcors aise aye toatl mute tara ce See fo Fl aca praewt dir i rere reer 297 

114—Person paying premiums, or arranging for payment on his own account, may insure 
his life, making any one beneficiary, notwithstanding beneficiary lacks insurable interest 
in insured’s life. Allen et al. v. Aitna Life Ins. Co. et al. (Mo.)... 43 

114—One without insurable interest .n insured’s life, named as beneficiary when ‘policy is 
issued, has no right to insurance. Prudential Ins. Co. of America v. Corriveau. (N. H.) 398 

114—Defense of lack of insurable interest can be raised only by insurer and not by 
aS claimant to proceeds of life policy. Travelers’ Ins. Co. v. Morris et al. 


114—Lack of original insurable interest is not always defense to action on ne policy 
containing facility of payment clause. Wall v. Metropolitan Life Ins. Co. (N. Y.).. 847 
114—One may in good faith insure his life for benefit of any one he may cae though 
beneficiary is unrelated by blood or marriage, notwithstanding statute specifying who 
may be beneficiaries. Pierce v. Metropolitan Life Ins. Co. et al. (Ohio.) . : 
114—Procurement of fire insurance by one having no insurable interest is — public 
policy. Yoshida et al. v. Security Ins. Co. of New Haven, Conn. (Ore.). ‘ 675 
114—Beneficiary need not have insurable interest in life - insured, who himself takes out 
life policy. Levas v. Metropolitan Life Ins. Co. Ei Se Bens areata wera e Listas Cite 627 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Fact that interest in property is uncertain in duration does not deprive it of 
insurability. Insured, to have insurable interest, must have present and real interest 
in property to which period insured against would cause pecuniary damage. Smith v. 
Sal TIME. COE EL: WR IBD: oe ic ts aioe staiere a a aidan baie omnia eee ee: 1206 
115(1)—Where consignor shipped its goods to its agent to be delivered by such agent. to 
several customers, title remained in consignor until agent delivered goods, as regards 
insurable interest. of consignor. Puget Sound Bulb Exchange v. St. Paul Fire & 
Marine Ins. Co. (Wash.).. 
(2). Persons having insurable interest in general. 
11$(2)—Equitable owner has insurable interest in property covered by fire policy. Broyles 
et al. v. Scottish Union & National Ins. Co. (Tenn.) 
(4). Landlord and tenant. 
115(4)—Right of owner of house situated on land for which he paid nominal annual rental 
was “leasehold interest’? such as might be protected by insurance. Month to month 
eet terminable on notice gives rise to insurable interest. Smith v. Royal Ins. 
iy Le EW MD. ca Ralad baa nae alo ak ee ae bem C naa oe Ae ee ee at win ee 
115(4)—Month by month tenants of buildings ‘used for ‘hog- feeding business held to possess 
insurable interest in buildings entitling them to recover upon fire policies. Yoshida 


et al. v. Security Ins. Co. of New Haven, Conn. (Ore)... 6 oc. ceciscicnmeecces .. 675 
§ 116. ee ee {INTEREST IN HUMAN ‘LIFE OR HEALTH. 
n genera 


116(1)—“Insurable interest” in lire of another means reasonable ground based on relation 
of parties to each other, to expect some advantage from continuance of insured’s life. 
Mere personal interest of beneficiary under life insurance policy in insurance is not 
“insurable interest.’”” Woman who employed ignorant negro servant and looked after 
and handled her business held not to have “insurable interest” in life of negro servant, 
and therefore policy was void as being against public policy. Gerard v. Metropolitan 

TOG UGE RDs.. MMEMED Ss 5k Bice cn ee cad ales eet > MERI Eee ai Ree 297 
116(1)—Every person has insurable interest in his own life, and may procure insurance 
ond ~ as beneficiary any person whom he desires. Davis v. Gulf States Ins. Co. 

iss 

116(1)—Stranger having no reasonable expectation of advantage or benefit from continuance 


of insured’s life had no insurable interest therein. Prudential Ins. Co. of America 
ai: TERNS! RAB RNle 553 bh crass hig itis ioe we BOL See De binatala ne 6g Wiee aie pane wraca @ OUR RRA ERERS 398 


(4). Husband and ‘wife. 
116(4)—Husband had insurable interest in life of wife suing for divorce and not then 
living with husband, where husband was communicating with wife and supporting 
wife and minor son. Bowers v. Missouri Mut. Ass’n. (Mo.)...............0000 005 46 
§ 117. ESTOPPEL TO DENY INTEREST. j 
117—Insured’s widow could not raise question of beneficiary’s insurable interest in insured’s 
life. Pierce vy. Metropolitan fife: Tas: Co. Cb al: COMO)... crises vedesawases 70 
§ 118. INSURANCE WITHOUT INTEREST. 
119. —— WAGERING POLICIES IN GENERAL. 
119—Life insurance contract procured and paid for by insured in good faith is not 
“gambling contract.” Life policy procured by insured, on inducement of beneficiary 


having no insurable interest in insured, to evade law against wagering insurance, is 
void. Davis v. Gulf States Ins. Co. (Miss.) Be ae ceed RAE OSes CERO UE PORT 843 


§ 121. NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 
121—Change of beneficiary in old line group life policy to named person described as 
“wife” held valid as assignment of policy, though insured had not been divorced from 


first wife, and beneficiary was without insurable interest. tna Life Ins. Co. v. 
Hartley et al. (Md.). 
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121—Good faith assignment of insurance policy to one having no insurable interest in 
insured’s life is valid if it is not evasion of law against wager policies. Agreement, 
between insured and stranger having no insurable interest in insured’s life that 
stranger should pay premiums on policies and have policies if he survived, was valid 
gift and not wagering transaction. Prudential Ins. Co. of America v. Corriveau. (N. H.) 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

122—That life policy is assigned to beneficiary, who lacks insurable interest, for beneficiary 
to pay premiums, gives beneficiary no interests, except to extent of his advances. 
Allen et al. v. A&tna Life Ins. Co. et al. (Mo.) Sue 

§ 123. EXTINGUISHMENT OF POLICY. 

123—Life policy or designation of beneficiary, valid in its inception, remains so, though 
insurable interest or relationship of beneficiary has ceased, unless it is otherwise 
stipulated in policy. Policy on life of wife naming husband as beneficiary, and valid 
in its inception, remain so, notwithstanding subsequent divorce. Bowers v. Missouri 
Mut. Ass’n. (Mo.)... 

123—Life policy taken out by insured who assigned it to business associate who paid 
premiums on policy and who furnished money for business, but left management 
thereof to insured, held not unlawful as ‘wager’, “bet”, or “hazard of stakes’, 


notwitstanding discontinuance of business association before insured’s death. Travelers’ 
Ins. Co. v. Morris et al. (N. 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 


124—Policy making premiums payable during insured’s lifetime and insurance payable at 
death held ordinary life nonparticipating policy issued by old line life insurance company 
within statute. Allen et al. v. Aitna Life Ins. Co. et al. (Mo.) 

124—Life policy containing provisions for double indemnity in case of accidental death 
held not purely “accident and death policy” within statute excepting from its 
es ere and health policies. Cunningham v. Great Southern Life Ins. 
o. (Tex ; 

§ 125. WHAT LAW GOVERNS. 

(1). In general. 

125(1)—State rule permitting action on fire policy without compliance with covenant pro- 
viding for prior appraisement of loss held inapplicable in cause removed to federal 
court, notwithstanding conformity act. Federal courts will not apply state law in 
removed cases, where it would not have done so if action had originally been brought 
therein. Action on fire policy could not be maintained in cause removed to federal 
court, absent compliance with covenant providing for prior appraisement of loss. Ford 
v. Grocers’ Mutual Ins. Co. (Pa.)... ; 

(2). Place of contract. 

125(2)—Substantive rights of parties to life policy issued by Tennessee company to resident 
of Tennessee, including construction of policy, held governed by Tennessee law, and 
remedies, evidence, and procedure by law of Mississippi, where action on policy was 
brought. Statute of forum making proof of enumerated facts conclusive evidence of 
agency for insurer held in derogation of common law and inapplicable to case where 
insurer, its agents, and insured were residents of Tennessee and all essential acts 
were performed in such state. Interstate Life & Accident Co. v. Pannell. (Miss.). .1433 

125(2)—Contract of insurance made in Puerto Rico is subject to its laws (Laws of 
Porto Rico 1931, No. 66). George L. ee Mfg. Co. v. National Fire Ins. Co. of 
Hartford, Conn. (U. S.) patna 100 


§ 127. EXISTENCE AND CONDITION OF su BJE CT. MATTER. 

127—Where automobile, with knowledge of applicant for liability insurance, was involved 
in accident between date of application and time when contract came into existence, 
applicant was bound to disclose accident to insurer where policy took effect as of 
time antedating accident, though there would be no duty of disclosure as to accident 
unknown to applicant. Where automobile liability policy was issued as of date 
preceding issuance of policy, insured’s failure to disclose to insurer accident occurring, 
with insured’s knowledge, between dates of application and issuance of policy, held to 
authorize cancellation of policy, though insured was not guilty of intentional wrong. 
Strangio et al. v. Consolidated Indemnity & Ins. Co. : 

127—Insured’s failure to disclose, when life policies were delivered to him, his medical 
history occurring between date of his medical examination for policies and ey 
thereof, vitiated policies. Adamos v. New York Life Ins. Co. S. 

§ 128. EXECUTORY AGREEMENTS TO INSURE.. 

(1). In general. 

128(1)—Agreement regarding amount of fire insurance, amount of premium, and time 
insurance shall run, need not be expressed to make binding contract to insure but 
may be implied from previous dealings between parties and surrounding circumstances. 
Globe & Rutgers Fire Ins. Co. of New York v. Eureka Sawmill Co. (Ala.).. 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 

129—Fire insurance policies must be written by agent with power to make contract. 
Gunn v. Palatine Ins. Co. Ltd. of London, England, et al. (Ala.) 

129—Applicant could deal with agent soliciting application for sick benefit policy as general 
agent for purpose of making application, where insurer delegated no other to take 
applications. Insurer is bound by apparent authority with which it vests agent as 
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regards matters occurring prior to issuance of policy, unless limitations on agent's 
authority were known to insured. Sun Indemnity Co. of New York v. Hulcer. (Ky.) 
129—Where insurer furnished agent with blank policies with insurer’s printed signature 

thereon and containing provision that policy should not be valid until countersigned 
by agent, agent could issue policy. Pacific Trading Co. v. Sun Ins. Office, Limited. 
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Seay Moe, TIAN sc, oa istanideoee Bec aieis a Bae pone Sra: See ; = 
129—Soliciting agents, ordinarily, are unauthorized to bind insurer by attempted acts or 
contracts relating to subsequent insurance contracts, not to taking of applications. 
Insurer’s soliciting agent has no implied power to consummate insurance contract, 
prerequisite to validity of such contract by soliciting agent being proof of special 
authority to consummate it. tna Life Ins. Co. v. McIver. (Tex.)......... cx. 862 
129—Insurance agent whose powers are limited to receiving and forwarding applications 
for insurance to insurer cannot make contract binding on insurer. American Nat. Ins. 
I EEC ain 2-5 cantiuss 2: Se ails Spat ans are MiRTe eile bo ote SMa. eis Seba oa wie OR ORs b 1170 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(4). Effect of delay. 
130(4)—In action for damages for insurer’s negligent failure to complete contract of life 
insurance, plaintiff had burden of proving delay between dates of application and 
applicant’s death was unreasonable. In action for negligent failure to complete contract 
of life insurance, evidence that delay between dates of application and applicant's 
death was unreasonable held insufficient to raise jury question. Applicant’s administra- 
tor could not recover for alleged negligent failure to complete contract of life insurance 
where there was no evidence regarding terms of insurance contract. Winn v. John 
Ramat Mrritnl Bitte ied, Cy, TERE dosh sco. cae sdk vais wou Se Sens VOR e ees ; 277 
130(4)—Plaintiff, named beneficiary in application for life policy, held not entitled to 
recover after death of applicant for insurer’s alleged negligence in failing to issue 
policy, since any duty owing by insurer was to applicant. Forck v. Prudential Ins. 
Co. of America. (Mo.) ah Sameer 516 MebawKN wk ae ae hich SA teen 1454 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Verbal fire insurance contract, as well as verbal contract to insured, is valid if all 
terms are agreed upon. Where oral contract to insure against fire is undertaking of 
insurer made by duly authorized agent, right of action for breach is against principal, 
= i agent. Globe & Rutgers Fire Ins. Co. of New York v. Eureka Sawmill 
0. a. 
131(1)—Attendant circumstances and parties’ course of dealing, shown by evidence in 
action on oral fire insurance contract, held to render contract sufficiently definite as to 
duration thereof and rate of premium. Valid oral contract of insurance may be made 
in state of Washington. Statutes prescribing standard form of fire insurance policies 
and requiring that every such policy state amount and rate of premium on its face 
held not to require written policies specifying duration of risk and amount of premium; 
being inapplicable to parol insurances. Oral fire insurance contract held not contrary 
to statutory public policy of state of Washington. Globe & Rutgers Fire Ins. Co. v. 
mraner, XU. OSs isicc cscs Mis Shade Sabie i cites rp cec alee RAR aoe Brass ichahe see hmacets 5 eee 
(2). Authority of agent. k 
131(2)—Where oral application for automobile liability insurance was made to mere broker, 
not insurance company’s agent, no contract came into existence until policy was 
issued. Strangio et al. v. Consolidated Indemnity & Ins. Co. (U. S.) 184 
131(2)—Insurance company’s general agent’s acceptance or ratification of local agent’s oral 
fire insurance contract bound company thereby, irrespective of local agent's authority 
to make contract. Insurance company’s undisputed agent for issuance and delivery of 
fire insurance policies and collection of premiums held authorized_to bind company by 
oral fire insurance contract. Globe & Rutgers Fire Ins. Co. v. Draper. (U. S.) . 381 
$ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Negligence of insurer in failing to deliver certificate of insurance before member’s 
death rendered insurer liable thereon, notwithstanding application for insurance and 
certificate required that member should countersign certificate before it became effective. 
Protective Mut. Ben. Ass’n v. McCuistion et al. (Tex.).... 
(2). Sufficiency and effect of delivery. 
136(2)—lInsurer held not entitled to judgment on ground that policy was never delivered 
within contract and contemplation of parties, though insured died before policy was 
actually delivered. In absence of special contract, policy is considered delivered to 
insured when it is delivered by insurer to agent. New York Life Ins. Co. v. 
Depreeth,  CAIR 56 vane wcaoses F Shy SARK glack cae ety ; : 12 
136(2)—Facts held to show that automobile accident policy was in effect though not delivered 
to insured even if insurer’s by-law that no liability existed against it if policy 
was not delivered was binding on insured. Postal Indemnity Co. v. McCauley. (Tex.) 980 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Provision precluding life policy from going into effect if applicant was treated by 
physician after medical examinaton held not to refer to treatment for slight and temp- 
orary indispositions. New York Life Ins. Co. v. Watson. (Ga.) ; 
136(4)—Statute providing for avoidance of life policy issued without medical examination 
only if statements in application were willfully false or intentionally misleading could 
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not be circumvented by condition in policy that it should not take effect if insured was 
= aes health at date of policy. Schmidt v. Prudential Ins. Co. of America. 
(Minn. 
136(4)—Where life policy, though issued, was not delivered because insured, in sound health 
at date of application, was not in sound health when policy was issued, and application 
and policy absolved insurer from liability if insured was not in sound health on delivery 
of policy, policy never became effective, precluding recovery. Gilmore v. Durham Life 
ins, Ca. CF. Cy. ea hs ; 
136(4)—Provision that insurer assumes no obligation under life policy unless, when 
delivered, insured is alive and in sound health. Insured must actually be, and not 
merely appear to be, in sound health to render life insurer liable on policy requiring 
that insured be in sound health on date of delivery. Commonwealth Life Ins. Co. v. 
Anglin. (Tenn.) 
136(4)—Beneficiary could not recover on industrial life policy providing that insured must 
be of sound health when policy was delivered, where insured had died before delivery 
and acceptance of policy. Condition of insurance policy that applicant must be alive and 
in sound health when policy is delivered is valid and binding on insured. Stockstill 
v. Life & Casualty Ins. Co. (Tenn.) 
(S).. Acceptance and effect thereof. 
136(5)—In action for premiums on fire and tornado policy, insured could not contend that 
substituted policy was not accepted, where substituted policy corresponded in every 
stipulation with original except as to amount, which was changed at insured’s request, 
and was delivered to person designated by insured. Builder’s failure to return substi- 
tuted fire and tornado policy covering builder’s risks and completed building held 
acceptance of policy binding insured to higher rate premium for completed building. 
Hanover Fire Ins. Co. v. Southern Amusement Co., Inc. (La.) eae eines 
136($)—Insured’s acceptance of contract of insurance is as essential to contract as is 
insurer's acceptance. American Central Life Ins. Co. v. Buschmeyer. (Mo.) 
136(S)—Insured’s acceptance of fire policies constituted representation that use of premises 
was as stated in policies. Cooley v. East & West Ins. Co. et al. (Tenn.) 5 430 
§ 138. VALIDITY IN GENERAL. 
(1). In general. ‘ . ? 
138(1)—Life policy taken out without consent or knowledge of insured is void as matter 
of law. (Mo.) 
138(1}—Parties may , & - 
prohibited by law or public policy and if provisions favoring i 
and just. Penn v. National Union Indemnity Co. ccs 
(2). Discrimination between insurants. 
138(2)—Statutes against discrimination between policyholders held not to preclude recovery 
by insured of excessive cash surrender value in accordance with mistake in listing 
thereof in policy. Kaufman v. New York Life Ins. Co. (Pa.) 
134(2)—Arrangement, under which policy fee on accident policies was to be collected from 
employees and divided between persons other than insured, held not illegal as rebate of 
premium. Wolfe v. Phillipine Inv. Co. Inc. (Wash.) hes 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Stipulation for receipt to be given applicant was for benefit of applicant and 
could be waived. New York Life Ins. Co. v. McJunkin. (Ala.) 
(2). Payment of first premium. 
141(2)—Assurer’s general agent had authority, notwithstanding policy provision, to accept 
payment of first premium otherwise than in cash. Acceptance and retention of premium 
note amounted to payment to agent in cash of full amount of premium or waiver 
thereof by general agent. New York Life Ins. Co. v. McJunkin. (Ala.) 
(3). —— By acknowledgment of receipt of premium. 
141(3)—Assurer cannot deny liability on policy for nondelivery of receipt for cash pay- 
ment of first premium by acceptance of application and insured’s note for first 
premium and issuance of policy with acknowledgment of payment of premiums in 
such manner. New York Life Ins. Co. v. McJunkin. (Ala.) ; 
(4). Estoppel of insured. 
141(4)—Immediately on receipt of policy, insured must notify insurer of his refusal to 
accept policy which does not contain stipulations represented to be therein by insurance 
agent obtaining application which does not set forth all provisions which policy is to 
contain. Ordinarily, provisions of policy are binding on insured whether he has read 
policy or not. American Nat. Ins. Co. v. Huey. (Tex.) 
§ 143. REFORMATION. 


(3). Fraud and mistake in general. 
143(3)—-Where there has been mutual mistake made by parties to insurance contract, 
equity will correct mistake and reform contract. Northeastern Shares Corporation v. 
International Ins. Co. of New York. (N. Y.) : aces 1528 
143(3)—Mistake of insurer in listing cash surrender value of policy held not such mutual 
mistake of parties as would justify reformation of policy in such respect. Kaufman 
oe ae ee ee: rere ee ee eee ee ere 856 
143(3)—Equity has jurisdiction to reform insurance contract because of mistake, must be 
clear and convincing; mere preponderance of evidence being insufficient. City of 
Lawrenceburg v. Maryland Casualty Co. (Tenn.) uiee Se eae er ea a 
143(3)—Where insurance policy is not corrected to remedy mutual mistake, policy may be 
reformed. Day et al. v. Fireman’s Fund Ins. Co. 
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(4). As to property or interest covered. 
143(4)—Where city’s officers were led to rely upon representations of liability insurer's 
agents that policy would give full coverage, and policy failed to do so, city was 
entitled to reformation regardless whether insurer’s agents honestly intended to bind 
insurer to full coverage. City of Lawrenceburg v. Maryland Casualty Co. (Tenn.).. 783 
7 Necessity of reformation. 
143(7)—Where fire insurer’s local agent, with knowledge of change of ownership and of 
incumbrances, renewed insurance in name of original insured, second mortgagee to whom 
policy was assigned after fire held entitled to recover without asking for reformation 
of policy. Reformation is not necessary where insurer has waived or is estopped to rely 
upon breach of condition in policy. Mahler v. Milwaukee Mechanics’ Ins. Co. et al. 
Re oe Bae ais oe ha ee eR a NaN Wee REO RGA aee oe AEA OUR Ease mae wan e-en 1263 
(8). Right to reformation. 
143(8)—Evidence held not to show delivery by insurer of theft policy and its retention 
by insured company for over two years prior to theft of furs from store window 
without complaint as to its terms so as to bar action to reform policy to cover the risk. 
Dein-Bacher, Inc. v. United States Fidelity & Guaranty Co. (N. J.)...... ‘ 1386 
143(8)—-That mortgagee, for whose benefit fire insurance was taken out, did not examine 
policy, did not render it negligent in not discovering mistake in description of insured’s 
property, as regards right to have policy reformed after loss. Northeastern Shares 
Corporation v. International Ins. Co. of New York. (N. Y.).. 1528 
143(8)—Acceptance of fire policy by insured without noticing mistake will not “generally 
preclude his having mistake corrected, notwithstanding failure to read otic? or care. 
less reading of it. Central Ice Cream & Candy Co. v. Home Ins. Co. (S. C.). 940 
143(8)—Insured, to whom liability insurer’s agents represented that policy a give ‘full 
coverage as prior policy did, held not estopped from seeking reformation by failure 
to read and understand policy and by retaining policy. City of Lawrenceburg vy. 
Beaten : SOOION’ EDR: SMD sy 6c oso. 3.50c ogra ko a eee md cererdabelno ei SES albvee sas 783 
143(8)—Insured, who signed application for life policy without reading application which 
soliciting agent represented to be one for life, health, and accident policy and who 
accepted life policy without reading it, and cne month later became totally disabled, 
held not entitled to have life policy reformed, or to recover from insurer damages for 
fraud of soliciting agent whose authority was limited to taking application and trans- 
mitting it to insurer. American Nat. Ins. Se, Ae Oe. 7) i aa 
143(8)—If, by mistake or fraud of insurer’s agent without insured’s knowledge agreement 
was misstated in fire policy, insured could raise issue and offer evidence in support 
thereof, notwithstanding policy was accepted without noticing mistake. Cranfill-Reynolds 
Co. et al. v. Securty Ins. Co. (Tex.) Serre ead sip kare ea ee ee seat 154] 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Mortgagee’s promise to pay assessments if owner did not, to notify fire insurer 
of increased hazards and pay increased rates therefor and agreement respecting sub- 
rogation held sufficient consideration for mortgagee’s insurance by rider after issuance 
of policy. Insurance ocontract between fire insurer and mortgagee by rider after 
issuance of policy held not “insurance policy” within insurer’s by-laws requiring policy 
to be signed by president and secretary. Signature of both president and secretary if 
town mutual fire insurance company to policy to which mortgage rider was attached 
sufficient to validate insurance covered by both policy and rider signed secretary. 
Town mutual fire insurance company had power to make contract with mortgagee, by 
rider after issuance of policy, to pay mortgagee as its interest might appear and that 
insurance should not be voided as respects mortgagee by any act of mortgagor or by 
occupation of premises for more hazardous purposes. Rider whereby insurer agreed 
to pay loss to mortgagee as its interest might appear and mortgagee promised to do 
certain things held distinct contract of insurance. Prudential Ins. Co. of America 
a Patan ate ive: Tie OR Cs oo a hoes ios nce obese eene ewes ; 693 
(2). Powers of agents and brokers. 
144(2)—Secretary of town mutual insurance cumpany, under standard form of rider 
prescribed for registered town mutuals, has authority to sign rider constituting contract 
with mortgagee. Secretary of town "mutual fire insurance company, by company’s 
practice of attaching riders signed by secretary and practical construction of its by-laws 
requiring policies to be signed by president and secretary, had authority to sign rider 


for mortgagee’s benefit. Prudential Ins. Co. of America v. Paris on Fire Ins. 
Co. (Wis.) 


ecias a cobtin gs ay eotan epeemo a a each Pe se peraore nie a 693 
§ 145. RENEWAL. 
1). In general. 
145(1)—Issuance of new life policy in reduced amount after default in payment of pre- 
miums resulted in new contract for reduced amount of insurance. Alexander v. Pacific 
Mut. Life Ins. Co. of California. (Md.) .... a reenter. < P ; 1104 
(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—-Courts must construe and enforce insurance contract as written and not attempt 
to make new contract for parties. Unambiguous insurance contract must be enforced 


as written; there being no room for construction. McGifford v. Protective Life 
Rs ets «NEED os: bin ‘a cowl B's piv ig wa eh funn 2a be rae Sateen ark ore De Rien ara bio ale Sits Star ha ene a eS 805 


146(1)—Insurance contract must be considered as a whole. Sovereign Camp, W. as W. v. 
Hardee. (Ark.) 
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146(1)—Group insurer is bound by term of application and policy issued thereunder, 
in absence of fraud, accident, or mistake. Equitable Life Assurance Society v. Florence. 
(Ga.) : anes i Sal ‘ ea 
146(1)—Court will construe insurance contract, containing no ambiguity or words of 
doubtful meaning in accordance with language employed, considering subject matter and 
attendant circumstances. Automobile accident policies, expressly excluding motorcycles 
and railway cycle cars, requiring payment of small annual premium and carrying dif- 
ferent maximum liabilities under different clauses, are given very restricted meaning. 
Monroe’s Adm’r v. Federal Union Life Ins. Co. (Ky.) 1308 
146(1)—Inclusion of automobile liability insurance made compulsory by statute and of 
voluntary extraterritorial liability insurance in one policy held not to change rules of 
construction which would be applied to the different kinds of insurance 1f they had 
been embodied in separate policies. Cormier et sl. v. Hudson et al. (Mass.) 
146(1)—Insurance policy must be construed as whole, and intent must be gathered from 
four corners. Girard Fire & Marine Ins. Co. v. Scott. (Mich.) ; 
146(1)—-Insurance contract is to be construed according to its specific terms. Osborn v. 
New Amsterdam Casualty Co. (N. J.) ‘ Pier 
146(1)—-Courts cannot, under guise of construction, make new contract for parties nor 
relieve one from disadvantageous terms in insurance contract containing no ambiguous 
language. Hewitt Pharmacies, Inc. v. AStma Life Ins. Co. (N. Y.) 64 
146(1)—Court’s guide in determining insured’s understanding of insurance contract is 
reasonable expectation and purpose of ordinary business man when making ordinary 
business contract. McMartin et al. v. Fidelity & Casualty Co. of New York. (N. Y.) 721 
146(1)—So far as construction is concerned, insurance policies are like other contracts. 
Fox v. Employers’ Liability Assur. Corporation, Limited, of London, Eng. (N. Y.)..1370 
146(1)—Purpose for which bond or policy of insurance was required to be given by 
operator of omnibus being plain, policy given pursuant to statute should be deemed 
intended to carry out its provisions. Engelson v. Commerce Casualty Co. (N. Y.)..1616 
146(1)—Where meaning of policy can be fully and clearly ascertained from its own words, 
court cannot resort to surrounding circumstances or conduct of parties for aid in its 
interpretation. Rose v. New York Life Ins. Co. (Ohio.).. Sate Sepik area ae 
146(1)—Terms of life policy measured rights, obligations, and limitations of insurer, 
insured, and beneficiary. Riley v. Wirth. (Pa.) 586 
146(1)—-Where there is no ambiguity, accident policy must be construed in accordance with 
plain ordinary meaning of its terms. Skelly v. Fidelity & Casualty Co. of New York. 
(Pa.) ; ; 4 726 
146(1)—-Court, in construing accident clause of life policy, could not raise doubt where none 
existed. Westbrook v. Continental Life Ins. Co. (Pa.) 1148 
146(1)—Insurance contract provision, admitting of more than one construction, will be 
given that which best carries out purposes of contract and parties’ intention. National 
Surety Co. v. Volk Bros. Co., Inc. (Tex.) 207 
146(1)—Fire policy should be construed from its four corners and its real meaning arrived 
at from entire instrument. London & Provincial Marine & General Ins. Co., Limited, 
of London v. Sykes et al. (Tex.) .... ; waa ; 1282 
146(1)—Insurance policy should be so interpreted with view to whole context as, if possible, 
to give sensible meaning and effects to all provisions and avoid rendering portions 
contradictory and inoperative by giving effect to some clauses and nullifying others. 
Alamo Health & Accident Ins. Co. v. Cardwell. (Tex.) ; ee 
146(1)—-Language of group life policy with total and permanent disability clause must, 
though formulated by insurer, be taken in ordinary sense. Metropolitan Life Ins. 
Co. v. Foster... (U. S.) 527 
146(1)—While insurance policy of doubtful meaning will be construed most favorably to 
insured, unambiguous insurance contracts must be construed according to their terms, 
taken in plain, ordinary, and popular sense. Coleman Furniture Corporation v. Home 
ae: ae a | ree : ‘ oS ; Oye 643 
146(1)—-Marine policy and indorsements must be construed as whole. Wheeler et al. v. 
fEtna Ins. Co. (U. S.) 5 ae ; 7 701 
146(1)—Court cannot supply needed words unintentionally omitted from automobile liability 
insurance policy. Kaifer v. Georgia Casualty Co. (U. S.)...... : ads <5 0ou 
146(1)—Provisions of insurance contract, if clear and unambiguous, must be considered 
in their plain, ordinary, and popular sense. Gill et al. v. Fidelity Phoenix Fire Ins. 
CO BC CU Bibec ict cctasan aie ens 897 
146(1)—Provisions of life insurance contract must be ascertained from its language and 
from applicable law constituting part of contract. Mallon v. Prudential Ins. Co. of 
America. (U. S.) Sarclivetiais ie ; : ‘ 
146(1)—Garage liability policy must be construed like other insurance policies generally. 
Constitution Indemnity Co. v. Lane. (U. S.) ne Gavan wenaten ss 
146(1)—Insurance contract should receive reasonable construction to effectuate purposes 
intended. Language of insurance policy should be given legal effect, and object of 
contract should be considered in interpreting it. Atlantic Life Ins. Co. v. Worley. 


1340 


(Vt.) : 
146(1)—Terms of insurance policies generally control, but general principles affecting con- 
tracts form part of every contract as fully as if expressly incorporated therein. State 
v. Phoenix Mutual Life Ins. Co. et al. (W. Va.) 375 
146(1)—In absence of ambiguity, life policy must be construed according to plain meaning 
of its terms. Da Corte v. New York Life Ins. Co. (W. Va.) Lif ae 
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146(1)—Life policy must be construed according to plain meaning of its terms. Iannarelli 
et als; Ses ity Skee. Tae. a Ca 6 in inn cs wiawsiiinive sivas yoo08 Beeetwes's 887 
(2). Language of policy. 
146(2)—Courts must give to language in insurance contract its usual and ordinary mean- 


ing. Hewitt Pharmacies, Inc. v. Ajtna Life Ins. Co. (N. Y.)...... 64 
146(2)—Words in public liability policy must be interpreted according to plain ‘and ordinary 
meaning. City of Lawrenceburg v. Maryland Casualty Co. (Tenn.)......... 783 
146(2)—Court must give plain, popular, and ordinary wa to words used in insurance 
policy: Irwin. v. Prudential ina. Co, of sAmetion. COCS)) oc. so ci sis asics cous 1051 
(3 Liberal or strict construction. 
146(3)—Where policy contains repugnant conditions, court will enforce such as are in 
favor of insured and prevent forfeiture. North Carolina Mutual Life Ins. Co. v. 
PP: TUMMNED 555). Saas oo eudan a oie la Re ee Ree ne Sek RSE RR eee Bol Ga aaa 237 


146(3)—Courts are reluctant to ‘deprive insured of benefit of honest claim by technical 
construction which prescribes requisites by which accrued right is to be made available. 
Boswiess iene Aeeir, 6. o.. ees  RSD) os Sesion eee eee nga cene nape nine ea 468 
146(3)—Insurance policies will be construed most favorably to insured. Pacific Mutual 
Life Ins. Co. v. McCombs et al. (Ark.) 
146(3)—Insurance contract must be construed liberally in favor of insured and strictly 
against insurer. Where insurance contract provisions conflict, those most favorable to 
insured must be given effect to effectuate purpose for which insured paid premiums. 
sovereign Camp, “We... WW, 6. TERING: SE) oe osc cares ye eines wenger 2 gaOre 
146(3)—Insurance policies are to be construed liberally in favor of insured. Insurance 
policies are, if reasonably possible, to be construed so as to prevent forfeiture. Nelson 
v¥. waungton: Fidelity National ims, p. GOaED .66.as ce sich ec cas svcetaw eee secaws 964 
146(3)—Policy should be liberally construed to effect object thereof, and provisions capable 
of two constructions should be interpreted most favorably to insured. Life Ins. Co. of 
Virginia v. Williams. (Ga.) 
146(3)—-Insurance contracts are to be construed liberally in insured’s favor and strictly 
against insurer. Anderson vy. Inter-State Business Men’s Accident Ass’n of Des 
NES: ROWERS! NEI 6 6:5, ccica ws ois od 9 aes wna wis sae Kee Uk alee Dns Paluo le cals MEER Res 72 
146(3) —Policy reasonably subject to conflicting constructions must be construed strictly 
against insurer, but construction must be reasonable and in accord with language of 
policy. Murphey v. Inter-Ocean Casualty Co. REE) aie socio wanes win 167 
146(3)—Where language of policy is ambiguous, it should be construed most ‘strongly 
against insurer. Distad et al. v. A®tna Casualty & Surety Co. (Ky.). 1627 
146(3)—In case of ambiguity of contract or doubt resulting from state of proof, ‘insurance 
a construed against insurer. Parker v. Provident Life & Accident Ins. 
0. ott disso odeere’ mc hives waters aie ola saa tO aaa pice ut ne ve Ae aera acetic en tea ee acc ait re oe etae ergs ea 
146(3)—-Generally, insurance policies are construed most strongly against insurer, except 
where form or substance of policy is prescribed by statute. Cormier et al. v. Hudson 
et al. Mass.) 
146(3)—Liability policy, if doubtful, is construed against insurer which prepared it. John- 
son v. McGilchrist (Standard Acc. Ins. Co. of Detroit, Mich., Garnishee). (Mich.).. 203 
146(3)—Where separate provisions of fire insurance policy issued by farmers’ mutual fire 
insurance company are conflicting, policy must be construed as whole and in favor of 


insured to avoid forfeiture, if possible. Holtorf v. Rochester Farmers’ Mutual Fire 
Ins. Co. (Minn.) 


EE Py 662 
146(3)—-Rule of interpreting insurance ‘contracts ‘favorably to insured deos not permit inter- 
pretation in conflict with clear meaning of policy language. Koeberl v. Equitable Life 
PSs SOC. OX the Cinited Shetes, CRM: on ii6. «scr S acs te ae od ae ue nn .1107 
146(3)—Language of insurance contract, prepared by insurer, must be interpreted against 
it and doubt resolved in beneficiary’s favor. Parke v. New York Life Ins. Co. 
RE ale eisreia Cink stings siamese rene eats SEN acti dk eee ete tos ae te an ements 1121 


146(3)—Where meaning sl policy clause is doubtful, doubt must be resolved in favor of 
interpretation by assured though insurer intended otherwise. Spencer v. Farmers’ 
Mutual Ins. Co. of Sullivan County. (Mo.).............. cece eee ee eee eee e ee cees 926 

146(3)—-Where insurance contract is ambiguous, insured is entitled to interpretation most 
favorable to him. Where provision in insurance contract is susceptible of two mean- 
ings, meaning most favorable to insured must be accepted. Kingsland v. Missouri 
tale PARSER. GA, WOMEN 3-0 o.ccare ta owas 6 sree ol pig gle ewsistn einen wate be eee eb eee saws atte 

146(3)—Ambiguous policy will be construed most peee in favor of insured. mene Ve 
Sovereign Camp W. O. W., Omaha, Nebr. Cc.) 

146(3)—If life insurance contract prepared by insurer ‘is reasonably susceptible of “two 
interpretations, courts will adopt one more favorable to assured. Mitchell v. Equitable 
Life Assur. Soc. of United States. (N. C. 

146(3)—Life policies prepared by insurers will be construed strictly against insurers and 
in favor of assured. Courts cannot construe life policies broader than parties made 
them, or award benefit where none was intended. Mitchell v. Equitable Life Assur. 
Soc. of United States. (N. C.) 

146(3)—Insurance policies susceptible of two constructions must be construed most strongly 
against insurer. Lower v. Metropolitan Life Ins, Co. By idan cae k COTSEE EAD 312 

146(3)--Where question in application for life insurance is ambiguous, doubt must be 
resolved against insurer in determining whether answer is false. Shapiro v. Metropolitan 
Fae RAMS A MIN URED) yanks ic ioteeiieicls Sis Avaindd SAS wind ol orota se Decca omare ean tS E RIS 320 

146(3)—Policy will be liberally construed to uphold contract, and conditions creating for- 
feitures will be construed most strongly ogniane insurer. Rockmiss v. New Jersey Manu- 


facturers’ Ass’n Fire Ins. Co. et al. (N 
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146(3)—Insurance contract containing ambiguous language is construed most strongly 
against insurer. No liberality of construction in favor of insured permits inclusion of 
risk expressly excluded by terms of insurance contract. Hewit Pharmacies, Inc. v. 
7Etna Life Ins. Co. (N. Y.) 5 aasd alanis Ab ew Rae Re ee ale , ‘ 

146(3)—-Words or phrases in insurance policy must be liberally construed in insured’s 
favor, so as not to defeat his claim to indemnity without plain necessity. Courts will 
go as far as they can to hold insurer liable on accident policy, unless necessary to 
a ie contract for parties. McMartin v. Fidelity & Casualty Co. of New York. 

146(3)—Provisions of automobile liability insurance policy are construed favorably to 
insured and against insurer. Fox v. Employers’ Liability Assur. Corporation, Limited, 
of London, Eng. (N.Y.) . 

146(3)—Rule requiring construction of policy most strongly against insurer applies only 
where language used is ambiguous. (N. Y 

146(3)—Ambiguities of fire policy should be resolved against insurer which prepared it. 
Yoshida et al. v. Security Ins. Co. of New Haven, Conn. et al. (Ore.)...... 

146(3)—Alleged ambiguity in life policy as to whether provision in pamphlet was part 
thereof must be resolved in favor of insured. Turley v. John Hancock Mut. Life Ins. 
Co. et al. (Pa.) sade ote eMre aes ; ; 

146(3)—Where incontestability clause of life policy providing that policy should be incon- 
testable after it had been in force for two years was susceptible of different construc- 
tions, court would adopt construction most favorable to beneficiaries. Cohen et al. v. 
Metropolitan Life Ins. Co. (Pa.) 

146(3)—In case of doubt, total and permanent disability clause in life policy should be 
liberally construed in insured’s favor. Cole v. Metropolitan Life Ins. Co. (R.I.)....1155 

146(3)—Policy is construed most strongly against insurer. Broyles et al. v. Scottish 
Union & National Ins. Co. et al. (Tenn.) ieenings : aaa any Sie ae 

146(3)——Insured is given benefit of doubt as to construction of insurance contract condition, 
which will be construed most strongly against insurer. National Surety Co. v. Volk 
Broa. Co, Ine. . CTes:). «2.0 5<5 ae ee oe wa ies 207 

146(3)—Where meaning of two provisions of insurance policy construed together is doubt- 
ful, courts interpret them most favorably to insured. Provident Ins. Co. v. Lemmons. 
(Tex.) : ECR EASA SENT Pe Piety oe fase ee, 

146(3)—Fire policy prepared by insurer would be construed most strongly against insurer, 
particularly where drawn with use of printed form prepared by insurer. London 
& Provincial Marine & General Ins. Co., Limited, of London v. Sykes et al. (Tex.)..1282 

146(3)—Marine builder’s risk policy held to require liberal construction so as to prevent 
forfeiture, if possible. Wheeler et al. v. AStma Ins. Co. (U. S.) 701 

146(3)—Ambiguity in automobile liability insurance policy must be resolve 
Kaifer v. Georgia Casualty Co. (U. $S.). ...- 2-202 cc ses eccne sec wesnese . .-. 736 

146(3)—Insurance company which prepared insurance contract cannot avail itself of 
advantage arising from ambiguity therein. Equitable Life Assurance Society of United 
States v. Worthman. (U. S.) 

146(3)—Ambiguous language in policy must be interpreted in favor of insured and against 
insurer, which drafted contract. Irwin v. Prudential Ins. Co. of America. (U.S.)....1051 

146(3)—Garage liability policy should be construed_ strictly against insurer writing it, in 
case of doubt. Constitution Indemnity Co. v. Lane. (U.S.) 1340 

146(3)—Basic form of builders’ risk policy and indorsements and riders thereon should 
be read together and construed liberally to indemnify insured. Ambiguous clauses in 
builders’ risk policy must be construed favorably to insured. Wheeler et al. v. Aitna 
ius. Co. CU. SD 1213 

146(3)—Ambiguity in clauses of insurance policy must be resolved against company which 
prepared contract. Norwich Union Fire Ins. Soc., Limited, of Norwich, England 
et al. v. Cohn. (U. S.) 

146(3)—Doubtful language in insurance policies is construed in favor of insured. Indemnity 
Ins. Co. of North America v. Sloan. (U. S.) 

146(3)—-Policy, if ambiguous, must be construed most strongly against insurer. Penn v. 
National Union Indemnity Co. (U. S.) se 1600 

146(3)—Insurance contracts are liberally construed in favor of 
construction of policy, insurers writing insurance contracts must, when offering 
insurance, so word cortract that it will be clearly understood as to what benefits 
insured will derive if he accepts contract. Colovos v. Home Life Ins. Co. of New 
York. (Utah) 


146(3)—Total and permanent disability provisions in life policy should be liberally construed 
in favor of insured. Atlantic Life Ins. Co. v. Worley. (Va.) 

146(3)—Provisions of automobile theft policy favorable to insurer are to be strictly con- 
strued against insurer although entire contract should be construed together to give 
effect to each clause. Equivocation and uncertainty in automobile theft policy must be 
resolved against insurer. Allen v. Berkshire Mut. Fire Ins. Co. (Vt.) 


§ 147. WHAT LAW GOVERNS. 


(2). Place of contract. 
147(2)—Where insurer was organized and located in state wherein life policy was issued 
and wherein insured resided, construction of policy must be determined by laws of 
such state. New York Life Ins. Co. v. Rigas. (Conn.). Geen neal 
147(2)—Substantive rights of parties to life policy issued by Tennessee company to resi- 
dent of Tennessee, including construction of policy, held governed by Tenneessee law, 
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and remedies, evidence, and procedure by law of Mississippi, where action on policy 
was brought. Interstate Life & Accident Co. v. Pannell. (Miss.)........ 
147(2)—Iowa life policy held construable under Iowa law. McDonnell et al. v. Hawkeye 
Spite: Hime: Mle. CROP cop ons ots as eng e sass case enn eh dp aes «aura Gs 569 
147(2)—Life policies delivered in “Texas and issued by foreign corporation admitted ‘to do 
business in Texas held governed by law of Texas. Illinois Bankers’ Life Ass’n of 
Moniisnth,. Ti. et ial. vw. meee, OS TB a ak sie Serotec aiens a usaiot seat clin Sank x 
§ 149. PRINTED AND WRITTEN PORTION OF POLICY. 
149—Written provisions in policy take precedence over —e = provisions. 
Broyles et al. v. Scottish Union & National Ins. Co. (Ten ; 681 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED "0 POLICY. 
150—Coinsurance clause, not stamped on face of fire policy covering movable property, 
as provided by statute held null; such provision being mandatory. Gebelin v. Detroit 
Pine ae earner Te Moe. EE oo ois ccc wats Abe oo aly 4 reins ob ag RIK Sees eee 915 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES ‘OF 
INSURER AS PART OF POLICY 
(1). Charter and by-laws. 
152(1)—Under statute requiring life policies to contain entire contract, by-laws of mutual 
life insurance company, not incorporated in policy except by reference, held not part 
of contract. Illinois Bankers’ Life Ass’n of Monmouth, IIl., et al. v. Talley.( U. S.)..1057 
(3). Statutes and ordinances. 
152(3)—Health and accident insurance code applies to disability provisions of life policy, 
and such provisions must be construed as if statutory clauses, omitted from disability 
provisions, were part thereof. Joyce v. New York Life Ins. Co. (Minn.) 294 
152(3)—-Health and accident code applies to disability or accident insurance provisions 
contained in life policy, except where provisions safeguard insurance against lapse or 
provide special surrender value on insured’s total and permanent disability. Life policy 
provision making health and accident indemnity payable to beneficiary in case of 
insured’s insanity held nullity, ee being payable to insured. Joyce v. New 
OTA, AVR ONIN: > MEN, RMON) iscreis.o 5 suis bic bic ass aeloocaininiats 9, Sonar eee een a Om Se 108 
152((3)—Statute of public policy such as that requiring automobile liability insurance, 
otherwise unattacked, cannot be varied to set aside because of inter parties agreements. 
Agreement that insurer would defend action against driver operating automobile with 
insured owner’s consent in consideration of driver’s payment of judgment against her 


held not to relieve insurer from liability to in 
jured party. Osborn v. New Amsterdam 
Casualty Co. (N. J.) 


ine : bsaferntase wal 751 

152(3)—Life insurance policies held subject to” statutory provisions giving rise to pre- 
sumption of death arising from seven years’ absence. Apfelbaum et al. v. Prudential 
BR Or TOL NOTION: | NING) Ged re sare Mem teens Sc a on ee Ie Ce ree Bene 1128 


152(3)—Any attempted restrictions on effect of liability " policy covering omnibus, or 
liability of company issuing it, contrary to main purpose underlying statute ~~ 

__ it, must be held to be ineffective. Engelson v. Commerce Casualty Co. (N. Y. 1616 

152(3)—Statute governing right of member of town mutual insurance company to einai 
tion concerning amount of assessment, and in force when fire policy was issued, became 


Bon of policy. Tomashek vy. Hartland Farmers’ Mut. Fire Ins. Co. (Wisc.) 
5 a. 


4 

15214—Classification of risks, referred to in accident insurance policy, is not part thereof, 
unless form of such classification, pertaining to particular policy, has been filed with 
insurance commissioner. Insurance company’s liability for death benefit under accident 
policy is measured by terms of contract, unaffected by extraneous, unconnected classi- 
fication of risks not pertaining to policy, in absence of evidence that if filed with 
insurance commissioner classification of risks pertaining to form of particular va 
Nordin. v. Commercial Casualty Ins. Co. (Wash.) 5 4 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—In barge owner’s action on carrier’s liability policy issued to charterer, testimony of 
charterer’s officer that in executing declaration reciting that insurance was “for 
account of whom it may concern” he intended to cover owner held admissible. Lowery 
v. Connecticut Fire Ins. Co. of Hartford, Conn. (U. S.)........... 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(4). Insurance “for whom it may concern.” 

156(4)—Owner of Diesel vessel and barges held insured by carrier’s liability policy issued 
to charterer “for account of whom it may concern.” Recital in carrier’s liability policy 
that term “insured” should be deemed to refer to corporations named therein as parties 
held not to exempt insured from liability to owner of vessel and barges, in view of 
presence of words “for account of whom it may concern” in declaration executed under 
policy. Towery v. Connecticut Fire Ins. Co. of Hartford, Conn. (U. S.) 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 

CAUSE OF LOSS. 

§ 165. DESCRIPTION OF LOCATION. 

165—Fire policy covering lumber only while on ‘lumber yard” held not to include lumber 
in adjacent mill, in view of evidence and construction given policy by parties. Rule 
that policies are construed against insurers does not apply to questions of location of 
peeoerty insured. Jefferson County Bank v. Insurance Co. of State of Pennsylvania. oe 

165—Cottage located 50 yards from dwelling house and furnished and used for rental 
purposes only, though vacant when fire occurred, held not “outbuilding” within fire 
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policy covering household effects stored in outbuildings. Gersten v. Western Assurance 
Ce ei soa cern wncns one an cee weiioLn Grew ae sae mo te ies Lene ae ed eae 917 
§ 175. COMMENCEMENT OF RISK. 
175—Accident policy held not to cover accidental death incurred before policy was issued, 
notwithstanding insurer’s agent allegedly told insured that he was insured from date 
of application, where insured agreed in application that application should not bind 
insurer until accepted, and receipt for premium stated, that, if insurer declined to issue 
policy, premium would be returned. Harris v. Mutual Ben. Health & Accident Ass’n. 
(Ark.) 4 : ; TELE eee ore re SGaleusee aan Oe 
175—Where life policy was dated June 3, 1921, but application and policy provided that 
policy should not become effective until approval by insurer and policy was approved 
June 15, annual premium held due June 15, not June 3, each year, so that policy had 
not lapsed when insured died July 6, 1928, in view of 30 days’ grace period. McDon- 
nell et al. v. Hawkeye Life Ins. Co. (Mo.)... A iratiets } wi ae 
175—Life insurance policy held effective on date of execution, not of subsequent delivery, 
thereof, and hence not invalidated by insured’s consultation with doctors between such 
dates. Fare ¥. New Week Tite Yaa. Ca: ‘CONEY occ icscckncckccvcusieucsenses 1121 
§ 176. TERM AND DURATION OF RISK. 
§ 177. TERM FIXED BY POLICY IN GENERAL. 
177—Provision in group life policy that policy should be in_ force only while insured 
remained in employ of employer on payment of premium by employer at beginning of 
each month, held valid. Insured who was discharged as manager of store on May 31, 
and worked as checker on June 4 and 11, held not “employee” within group life 
policy which terminated on termination of employment, though insured was promised 
future employment. Where employee, insured under group life policy, died within 31 
days after being discharged from employment, that 31 days of grace was allowed to 
employer in payment of premiums held not to continue policy in force, where policy 
provided for its termination on termination of employment. Under group life policy 
providing for conversion privilege by insured within 31 days after discharge from 
employment, beneficiary could not recover where insured died within 31 days after 
discharge without exercising right of conversion. tna Life Ins. Co. v. Carroll. 
GRMN inncecs cams adassancens oct cecawksdadepereutcsde reat hewaemetremisunuad oa 
177—Group accident insurer held not relieved of liability to insured for total disability 
existing on July 11, when insured terminated his employment, because insurer canceled 
policy on July 28, where policy provided that employee’s insurance should end when 
his employment ended, except where totally disabled at the time. Travelers’ Ins. 
Co. v. Sanders. (Ga.)... errr ; 
177—Absence of employee from work for more than ten days because of his disability 
known to employer did not cancel group policy containing cancellation clause after 
ten days of unexplained absence of employee from work. Employee who was temporarily 
laid off by employer for disability sustained while at work did not thereby leave his 
employment so as to be deprived of benefits of group policy. Etna Life Ins. Co. of 
Hartford, Conn. v. Castle. (Ky.) ah Tian ik AS ain Rees arnbeal oR baal ata ans 1425 
177—Failure of insured to report for work because of total and permanent disability held 
not such “leaving”? of employment as would justify his discharge and cause termination 
of insurance under group life policy providing for termination upon employee’s leaving. 
Turley v. John Hancock Mut. Life Ins. Co. et al. (Pa.) : diac 73 
§ 179. ENTIRE OR SEVERABLE CONTRACT. 
179—Ljife, accident, and health insurance contract is indivisible so as not to limit recovery 
of premiums paid to portion covering life insurance where parties’ minds failed to 
rie) on amount of such insurance. Figgins v. Life & Casualty Ins. Co. of Tennessee. ; 
BaD Svc cvana des ewacea ca wacw Ge Pie a Weeele€ csie wie Dea keene Wades ae Oat ee Sees ee areas 82. 
179—Where separate crops insured against hail were so situated that risk on each crop was 
distinct from others, hail insurance policy was divisible, and fact that insured did not 
have sole owneship of one crop did not make policy void as to the other crops. 
Wieczorek v.. Rochester American Tus: Co. (5. DD ..o6 icc ccecessicsxcovesncavsuwecuyn 1537 
§ 179%. LOANS ON POLICIES. 
17914—Stipulation in paid-up life policy and loan agreement thereon for application of cash 
value of policy to payment of loan whenever past-due principal and interest thereon 
equals actual cash value of policy held valid. That loan upon paid-up life policy 
exceeds its cash value does not prevent operation of provision authorizing insurer to 
apply cash value to payment of loan whenever loan equals cash value, where interest 
on principal to date of maturity is deducted from principal at or before lending, and 
insured actually received less than policy’s cash value. Insurer lending insured 
amount exceeding cash value of paid-up life policy is not estopped from availing 
itself of policy provision authorizing application of cash value of policy to payment of 
loan whenever loan equals cash value of policy, after rights of insured under loan 
agreement have terminated by his default, and discrepancy between indebtedness and 
cash value of policy has grown. Hammond v. Volunteer State Life Ins. Co. (Ga.) 27 
179%4—Loan provision of life policy which provided general manner of conditions upon 
which loans would be made was required to be construed with policy, since loan 
agreement was an essential part thereof. Provision in loan agreement under life policy 
that, if amount ewing insurer equaled or exceeded cash surrender value of policy, 
policy should become void, held lawful. Provision in life policy that, if insured’s 
indebtedness based upon loan and compounded interest equaled or exceeded cash sur- 
render value, policy would become void, held not against public policy of Rhode Island. 
Life policies providing for their cancellation upon 31 days’ grace after notifying 
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insured that insured’s indebtedness to insurer equaled or exceeded cash surrender 
value of policy held properly voided by insurer, where proper notice was sent and 
insured made no attempt to reinstate policies. Cory v. Massachusetts Mut. Life 
nt ENE EN oh is orc clone acei dig x mgs alg Men a ects atin Sie uars Givwine De Ree ES eR 
179%—Insured, although life policies did not reserve right to change beneficiary, held 
authorized to pledge and assign policies to insurer as security for loan without 
beneficiary’s consent. Mallon v. Prudential Ins. Co. of America. (U. S.)........... 1046 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AD GROUNDS OF OBLIGATION. 
180—-Premium payment is of essence of risk of insurance. New York Life Ins. Co. vy. 
NNER MUI Ys seein ew 0G AOS Ea IED SSO ea Sgiplan cease wht ss wn Sah eters 12 
§ 181. RIGHT OF INSURER TO PREMIUMS. 
181—Premium on insurance policy is not ‘“‘debt” in sense that insurer can enforce payment 
thereof, but does constitute debt which insured can be compelled to pay where it 
executes his note for premium. Timmerman et al. v. Bankers’ Reserve Life Co. (Tex.) 356 
§ 182. PERSONS LIABLE FOR PREMIUMS. 
182—Fire policy provision that mortgagee pay premium if mortgagor did not held not 
covenant, but condition of mortgagee’s recovery on policy. Asher et al. v. Union 
Assur. Soc. et al. NOIR. 6g Sree atts Sobers ae Posie osd sen 114 
182—Fire policy provision that mortgagee ‘pay premium if mortgagor did not held not 
covenant, but condition of mortgagee’s recovery on policy. Asher et al. v. Union 
Assurance ete ER ORNL EMRE Le SH anvcsle Mica. e a oral hele MAURIE ana Rik aM CNet eee 399 
182—Statute providing that, where mortgagor fails to pay premiums on insurance covering 
mortgaged property, mortgagee shall pay premiums on demand, imposes on mortgagor 
primary duty and on mortgagee secondary duty to pay premiums. Under statute pro- 
viding that, if mortgagor insures mortgaged property and fails to pay premiums, mort- 
gagee shall pay, premiums on demand, such demand must be within reasonable time 
after mortgagor’s failure to pay. Hennessey Vv. Helgason CC Ol. “CRB ow nk ce 1248 
182—Uniform mortgage clause in policy providing that, in case mortgagor neglects to pay 
premium, mortgagee shall on demand pay same, embodied conditional — of mort- 
gagee to pay premiums. Baker v. Fargo Building & teen Ass'n, NED) oo icscd. 1269 
§ 183. AMOUNT OF PREMIUM. 
183—Under fire and tornado policy covering builder’s risks and completed building, insured 
held liable for higher rate premium as fixed by law for completed building, where 
insured was informed that he could cancel policy at short rate, and he refused to 
cancel. Hanover Fire Ins. Co. v. Southern Amusement Co., Inc. (La.) ............ 403 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Third party’s promise to pay premiums is not sufficient, but —_—- by third ey 
is sufficient. New York Life Ins. Co. v. McJunkin. (Ala.) 
(2). Time of payment. 
186(2)—Industrial life policy executed in 1920 need not have authorized payment of 
premiums within grace period after due dates. Cochran v. National Life & Accident 
Ins. ae RIESE Se AOR Ae See cna yen rae ce oetin, yak Wey AR mie Aeeg ar Co meu NMS NY Le MTA 
§ 187. OTES FOR PREMIUMS. 
et In general. 
187(1)—Premium on insurance policy is not ‘debt’? in sense that insurer can enforce pay- 
ment thereof, but does constitute debt which insured can be compelled to pay where 
= executes his note for premium. Timmerman et al. v. Bankers’ Reserve Life Co. 
RE orc seated ie teat San aya aid mune Sek 8- Gorse HEE MGS on MED aR NCO RE wb eet SE 356 
§ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Where insurance company looks to agent for premiums and agent pays premium 
which insured fails to pay, agent is subrogated to all rights and remedies of company 
respecting premium and may demand and sue for it in his own name. Barry & Brewer 
RE, RAMMED soo icizese ns 0 ek “015s w S018, 5 end eB Ta Sto ta Fa TNE ei RATTAN a eon aL TO UIs 426 
2). Pleading and evidence. 
188(2)—In suit by insurance agent for premiums on fire policies, evidence that plaintiff 
made notation in parenthesis on receipt that certain balance was due to indicate 
what balance would be due from insured owners if sums were paid as claimed by 
owners did not establish payment by defendants. McElroy v. Parry et al. (La.)..1518 
(3). Trial, judgment and review. 
188(3)—Under statute providirig that, if mortgagor insures mortgaged property and fails 
to pay premiums, mortgagee shall pay premiums on demand, whether demand was made 
in reasonable time after mortgagor failed to pay is question of fact. Hennessey v. 
RESO ADr amie Es Gls) RONG acs ch ocr pr ove ane, Sus sSrate edarcto Sie neta baud F.6-ci sip Aaa Fes UN acolo pareniniG EaF elle 1248 
$ 191. POWER AND DUTY TO MAKE ASSESSMENT. 
191—Insured’s failure to pay assessment, made by domestic assessment association which 
assessment was at least partly invalid because intended to cover future losses and 
expenses, held not to justify denial of insurer’s liability on fire policy. Hobza v. State 
ssern TG A Dk ER SD oeedo Sh eo ok Rebs wd Rie uSDE Me Dee aes isek SORES 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. . 
(2). Notice of assessment. 
195(2)—Town mutual insurance company’s obligation to inform members of amount of 
assessment is binding on company, and constitutes valuable right of member. Tomashek 
v. Hartland Farmers’ Mut. Fire Ins. Co. (Wisc.) 
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§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Premiums paid under valid insurance policy on which insurer has carried risk for 
some time may not be recovered on count for money had and received in case insurer 
violates its contract, but must be recovered in action for damages from insurer’s breach 
of contract. Where insurer had right to cancel accident policy, amount paid by insured 
as increased premiums prior to cancellation could not be recovered on cancellation as 
paid under duress. Brown v. Federal Life Ins. Co. (Ill.) ......... 3 ; 
198(1)—Ordinarily, insured may recover premiums paid, with interest, when insurance 
policy, though delivered, never took effect, it was invalid throughout. Home Ins. Co. 
v. Cavin. (Miss.) ‘ gee 
(4). Fraud of company or agent. 
198(4)—Plaintiff, who, after reinstating policies on friend’s life containing facility of 
payment clause, and paying premiums for several years, permitted policies to lapse, 
could not recover premiums paid on ground of agent’s fraud in representing that 
plaintiff would collect face of policies on insured’s death, though plaintiff had no 
present insurable interest therein, where company had not repudiated policies. Wall 
v. Metropolitan Life Ins. Co. (N. Y.) 847 
(5). Avoidance or forfeiture of policy. 
198(5)—Refusal of renewal premium held not violation of insurance contract authorizing 
insured’s recovery of all premiums paid, where policy made acceptance of renewal 
premium optional with insurer. Hall v. Provident Life & Accident Ins. Co. (Ga.)..1420 
198(5)—Insured guilty of actual fraud, involving moral turpitude, in procuring policy, 
cannot recover premiums paid. Insured, whose untruthful answer as to number of 
fires he had before applying for fire insurance policy, avoided thereby, was made under 
mistaken belief that question referred only to fires covered by insurance, held not 
oy of actual fraud barring recovery of premium paid. Home Ins. Co. v. Cavin. 
(Miss. ) 
198(5)—Under ‘industrial life policy provision ‘that policy should be void if another similar 
policy previously issued was in force, unless indorsed as provided therein, policies 
involved, in absence of such indorsement, held void, and insured could recover pre- 
miums paid, as against insurer’s contention that it had waived such requirement. 
Swartz v. John Hancock Mut. Life Ins. Co. (Pa.) ........ Saale aie ota en 
(6). Actions. 
198(6)—Evidence, in suit for return of life insurance premiums paid, held to show that 
parties’ minds did not meet on amount of policy. Figgins v. Life & eee Ins. 
Co. of Tennessee. (La.) 825 
198(6)—In action for unearned premiums, whether insurance agents, also acting as mer- 
chandise brokers, in receiving proceeds of sale of insured’s salmon, received amount 
thereof sufficient to pay premiums as agents of insurer, held for jury. Pacific Trading 
Co. v. Sun Ins. Office, Limited. (Ore.) See ; ie 


VII. Assignment or Other Transfer of Policy. 
§ 207. CONSENT OF INSURER. 


(1). Necessity of consent. 

207(1)—Stipulation against assignment of life policy without insurer’s consent or without 
filing written copy with insurer is for insurer’s aie and is good as between oe 
Hutsell v. Citizens National Bank et al. (Tenn.). s : 607 

§ 210. CONSIDERATION FOR ASSIGNMENT. 

210—Life policy assignment must be supported by consideration. ae v. New York Life 
Ins. Co. (La.) 286 

210—Assignment of life policy | to assignee who paid. note for first premium given ‘by 
insured who did not owe debt to assignee held supported by valid consideration. Jordan 
v. New York Life Ins. Co. (La.). 

§ 211. DELIVERY AND ACCEPTANCE ‘OF ‘ASSIGNMENT. 

211—Acceptance of assignment of life policy is necessary, but may be implied from failure 
of assignee to dissent. If insured employee’s letter to employer that life insurance 
would pay part of employee’s defalcation constituted offer to assign policy, offer lapsed 
where insured committed suicide before employer received letter. Hutsell v. Citizens 
National Bank et al. (Tenn.)............ 


§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 
214—Evidence that insured delivered life policy to beneficiary with instruction to bene- 
ficiary to take care of insured in case of sickness or death held not to show “gift” 


or “equitable assignment” of os precluding change of beneficiary. = v. 
Wirth. (Pa.) 


§ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

215—Insurance contract is strictly personal contract and does not run with property. Wife, 
if she became sole owner of insured property, could not recover in her name on insur- 
ance policy contract issued in name of husband which never was transferred or | a 
to her. Robinson et al. v. Phoenix Assurance Co., Ltd. (La.) : 


§ 216. FRAUD IN PROCURING TRANSFER. 

216—Where beneficiary of employee’s life policy executed assignment under belief that 
proceeds of policy would more than cover employee’s defalcation, employer’s failure 
to inform beneficiary as to amount of shortage as set forth in employee’s letter held 
constructive fraud, entitling beneficiary to avoid assignment. Whether uncontroverted 
fact that employer had notice of amount of employee’s defalcation which it did not 
disclose to beneficiary of employee’s life policy, notwithstanding his inquiry with respect 
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thereto, until after beneficiary’s assignment of policy and indorsement of check for 
proceeds had been obtained, constituted fraud, held question of law. Hutsell vy. 
Citizens National Bank et al. (Tenn.). 3 j 


218. RIGHTS AND LIABILITIES OF ASSIGNEE. 
222. ——- TRANSFER AS COLLATERAL SECURITY. 

22—-Evidence of circumstances concerning life policy assignment, though contrary to clear 
and unambiguous language of assignment, is admissible to ascertain true intent of 
parties to assign the policy as security. Insured’s brother taking life policy assignment 
to protect himself in paying future premiums for insured and protect insured’s family 
held not “‘owner” within provision giving owner option to surrender policy and demand 
cash surrender value. Jordan v. New York Life Ins. Co. (La.) ; 

222—Courts are reluctant to construe statutes in derogation of common law. Globe & 
Rutgers Fire Ins. Co. v. Draper. (U. S.) ae aeG ls 


Vil. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Insurance policy provision giving insurer right to cancel policy on notice to insured 
and return of unearned portion of premiums paid by insured is generally valid. Pro- 
vision in accident policy authorizing cancellation by insurer on notice to insured and 
returning of unearned portion of premiums did not render policy void. Brown v. 
Federal Life Ins. Co. (IIl.) Ss eee tats SecleG iet GPE aihaon Sola Sie etn a area ae 

228—Insurer, under clauses in accident and health policy, held authorized to terminate 
policy by declining to accept premium on any pemium date. Mutual Ben. Health & 
Accident Ass’n v. Caver. (Miss.)... ; 

228—Insurer held not liable for alleged losses occurring to insurer’s agent by insurer’s 
cancellation of policies by notifying policyholders directly, where insurer had right to 
so cancel and was guilty of no misconduct in manner of cancelling. Citizens’ Ins. 
Agency v. Petersburg Ins. Co. (S. C.) oe Vinh e SURIS Oe eae aaa reais are Sr 

228—Insurer’s reduction of amount of fire insurance by delivering indorsement to that 
effect to insured held, in effect, “cancellation” of part of policy within 
authorizing cancellation. Gill et al. v. Fidelity Phoenix Fire Ins. Co. 

§ 229. NOTICE TO CANCEL. 

(2). Sufficiency of notice in general. 

229(2)—-Notice cancelling fire policy sent by registered mail to last known address of 
insured held not to preclude recovery for loss by fire, though policy provided that such 
notice should be sufficient notice of cancellation, where envelope was marked return in 
five days to insurer, and notice was returned to insurer prior to fire because insured 
had moved. Irish v. Monitor Ins. Co. of Oakland County. (La.) 

(3). Notice to agent or broker. 

229(3)—-Where broker is authorized to keep owner’s property insured and to pay premiums 
and obtain other insurance, broker is “‘general insurance agent,” and owner is bound 
by notice of cancellation given to broker. Where broker had geneal authority to 
procure insurance up to certain amount for owner and discretion as to the rates and 
premiums, and amounts of policies and entire line of insurance had not been obtained, 
broker was “general insurance agent” to whom notice of cancellation could properly be 
given. General insurance agent who was authorized to insure property for $75,000 
who had not completed contract by placing total amount of insurance was authorized 
to cancel policy or receive notice of cancellation from insurer. Ia France Workshop 
Lampshade Co.,. Inc. v. Fire Ass'n of PhiladGiphia. (Pa.)...... ..i6 occ ccc ccccs teu 

§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—Insured’s acceptance of personal check of insurer’s agent covering returned premium 
due to reduction in amount of fire insurance held waiver of payment with legal tender. 
Gill et al. v. Fidelity Phoenix Fire Ins. Co. ) 

§ 232. ACTS CONSTITUTING CANCELLATION. 

232—When insurer’s agent accepted premium and wrote fire policy for insurer, policy 
became and remained binding, notwithstanding cancellation and withdrawal thereof, 
attempted without notice to insured and without return of unearned premium. Handley 
v. Home Ins. Co. (Fla.) : 5c eer aa, oA Sua 

232—Foreign insurance company, from its home office, could cancel liability insurance 
policies by sending notice direct to insured instead of through resident licensed agents. 
American Motorists Ins. Co. v. Central Garage. (N. H.)........... ccc cc ccc ceccees 

232—Cancellation of part of fire insurance held effective immediately upon insurer’s giving 


notice to that effect and refunding pro rata premium. Gill et al. v. Fidelity Phoenix 
RNS? SMB MOE RRR GD acs Sein peeve Sedans SRN SISO Ie GIRL GUS Si ORIG Eibee & elcid OD aaa eee oe 


§ 236. OPERATION AND EFFECT OF CANCELLATION. 

236—Cancellation of insurance contract, to defeat liability thereon, must be made before 
liability attaches. Cause of action cannot be based on insurance contract after complete 
termination thereof, which could not have been stated as cause of action while contract 
was in force. Under group life policy requiring six months’ period of total and per- 
manent disability before insured employee is entitled to stipulated indemnity, insurer, 
where policy was terminated by employer less than four months after injury giving 
rise to claimed disability, held not liable. Kingsland v. Missouri State Life Ins. 


Co. (Mo.) 


236—Jury finding that employee’s total and permanent disability did not antedate cancella- 
tion o i 


C group policy precluded employee’s recovery on policy. Dean vy. Metropolitan 
Life Ins. Co. (N 
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§ 237. REMEDIES FOR WRONGFUL CANCELLATION. 

237--Cause of action for breach of policy providing for weekly benefit for permanent dis- 
ability from sickness accrued to insured on date insurer breached contract. In action by 
insured’s heir for gross damages for insurer’s breach of policy clause providing for 
weekly benefit in case of insured’s permanent disability from sickness, admission of 
mortality held not error. In action by insured’s heir for gross damages for breach of 
policy clause providing for weekly benefit in case of permanent disability from sick- 
ness, court’s acceptance of mortality tables as conclusive held error; question of 
expectancy of life being for jury. National Life & Accident Ins. Co. v. Sims. (Ark.) 246 

337—Whether insurer, under life policy, containing provision for monthly benefits and 
waiver of premium upon insured’s total and permanent disability, breached contract, 
held for jury. In insured’s suit for breach of life policy containing provision for 
monthly benefits and waiver of premiums on insured’s total and permanent disability, 
insurer’s evidence showing that insured, because of affliction, was more susceptible to 
disease, and showing present values of disability benefits at intervals of five years up 
to thirty years, held admissible. New York Life Ins. Co. v. Jacques. (Ark.). 541 

237—In suit against insurer for breach of contract to keep life, or combination life and 
health, policy in force, insured may recover premiums paid with interest thereon. 
Where insured seeks to recover premiums paid with interest thereon for failure to 
keep life and health policy in force, insurer cannot plead, in diminution of damages, 
mere value of insurance supplied for period during which policy was in force, but may 
plead any sums actually paid insured as benefits. Where insured claims amount of 
premiums paid with interest thereon as damages for failure to keep life and health 
policy in force, it is immaterial whether he has become uninsurable, but if he is_no 
longer insurable he may claim amount of policy, less cost of carrying it to maturity; 
calculation to be made upon basis of legal interest rate as of date of cancellation. 
Bankers’ Health & Life Ins. Co. v. James. (Ga.)... 159 

237—-In suit against insurer for breach of contract to keep combination life and health 
policy in force, insured may recover premiums paid, with interest thereon. Where 
insured seeks to recover premiums paid, with interest thereon, for failure to keep life 
and health policy in force, insurer may plead, in reduction of damages, any sums 
actually paid insured as benefits. Bankers’ Health & Life Ins. Co. v. James. (Ga.) 255 

237—Premiums paid under valid insurance policy on which insurer carried risk for 
some time may not be recovered on count for money had and received in case insurer 
violates its contract, but must be recovered in action for damages from insurer’s breach 
of contract. Brown v. Federal Life Ins. Co. (Ill) ............ 471 

237—Whether insurer canceled sickness and accident policy fraudulently held for jury. 
Evidence that insured was aged and ignorant and trusted insurer’s agent to enter pre- 
mium payments correctly, and that they were not credited by him, and that insurer 
refused to accept premiums while policy was in force, supported verdict of $750 puni- 
tive damages for fraud of insurer in canceling policy. Mack v. Life & Casualty Ins. 
Ca. (GE RONG. (EEN Chan cme oO a wane bit ee Gi oie @ tarda ae Mga ras go Sa Oa SR aS 

§ 238. RIGHT OF INSU RED TO SURRENDER IN GE NERAL. 

(1). In general. 

238(1)—Insurance policy may be legally surrendered and canceled under terms written in 
policy itself, or under terms of subsequent oral or written agreement. Murphree v. 
National Life @ Accident Tee, Ce. CHR) qe ccc cic cca scan a netenss andar 298 

238(1)—Assured, under fire insurance policies containing cl: ause making loss payable to 
mortgagee, held not arbitrarily entitled to cancel policies without mortgagee’s consent. 
Schellhorn Bros. Real Estate Agency, Inc. v. National Liberty Ins. Co. of America. 
CN: 3) ; : Wat ely. en Seta Poa ; ae 116 

(2). Authority of agent. 

238(2)—General insurance agent who was authorized to insure property for $75,000 who 
had not completed contract by placing total amount of insurance was authorized to 
cancel policy or receive notice of cancellation from insurer. Where owner relied on 
judgment of insurance agent in placing and exchanging insurance, and authorized 
him to determine form and amounts of policies and gave him essential authority relative 
to insurance, “‘general agency’? was created, giving agent implied authority to cancel 
—— La France Workshop Lampshade Co., Inc. v. Fire Ass’n of _ Philadelphia. 

a 

§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POL ICIES. 

239—Where, shortly before lapse of life policy, insured and insurer, in good faith, agreed 
to new insurance in reduced amount without notifying irrevocable beneficiary, and 
insured died after lapse of old policy and before new policy was tendered, beneficiary 
ae entitled to recover on old policy. Ruckenstein v. Metropolitan Life Ins. Co. 
aX. . 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Cancellation of burglary policy mailed to local agent by insured with request for 
cancellation could be effected only when policy reached agent of insurer authorized 
to receive notice of cancellation. That insured requesting cancellation of burglary 
policy retained and used check for unearned premium held immaterial in determining 
whether policy was canceled on day it reached local agent or following day, where 
amount of unearned premium for either date of cancellation would have been same. 
That local insurance agent acted as broker for other insurers did not deprive it of 
authority to cancel policy of insurer for which it was local agent under express con- 
tractual authority. Insurer’s local agent being authorized to cancel burglary policy 
at insured’s request, insurer held not liable for loss occurring subsequent to local 
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agent’s cancellation, but prior to general agent’s receipt of policy. Johnson et ux. v. 


Maryland Casualty Co. (La. 

§ 242. EVIDENCE OF SURRENDER. 

242—Where insured owner failed to pay premiums on fire policy after express notice from 
insurance agent that policies would be canceled on certain day and made no protest, 
inference arose that owner consented to cancellation of policy. _ =e Workshop 
Lampshade Co., Inc. v. Fire Ass’n of Philadelphia. (Pa.).... 

§ 246. RESCISSION BY AGREEMENT OF PARTIES 

246—Insurance policy may be legally surrendered and cancelled under terms written in 
policy itself, or under terms of subsequent oral or written agreement. Cancellation of 
life policy did not result where insurer’s acceptance of oral agreement for surrender 
was not communictaed to insured before death. Murphree v. National Life & Accident 
Ins. Co. (Miss.) 

246—Drawing of check for surrender value of policy and sending check to insurance. agent 
for delivery to insured, who made offer to cancel policy if insurer paid its surrender 
value, held not sufficient acceptance of offer so as to constitute binding contract. 
Murphree v. National Life & Accident Ins. Co. (Miss.) 1111 

246—Beneficiary held not entitled to recover on life insurance policies on ground that 
insured’s acceptance of premium money, returned by insurer, was induced by latter’s 
false assertion that policy had lapsed; insured being chargeable with knowledge of 
ss of policies and his rights thereunder. Kincaid vy. New York Life Ins. Co. 
CU. & 

§ 248. RESCISSION BY INSURED OR ‘BENEFICIARY. 

248—Insured may rescind policy where soliciting agent fraudulently represents to insured 
on acta calls for different policy than it does. American Nat. Ins. Co. v. 

ex. 
IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 


ranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL. 
253—Reservation by insurer of right to pass on risks involved as they appear in written 
application for insurance are valid. Atlantic Life Ins. Co. v. Hoefer. (U. S.) 
255. ——- MATERIALITY. 
255—False answer in application for life insurance is material, if insurer, acting reasonably 
in accordance with usual practice of insurance companies would not have accepted 
application if substantial truth had been stated. Sovereign Camp, W. O. W. v. 
McDaniel. (Ky.) , 553 
255—Materiality of false answer by insured does not depend on what particular insurer 
would have done, but on whether acting reasonably in accordance with usual custom, 
practice, or usage of other, insurance companies writing similar insurance, it would 
not have issued policy had truth been disclosed. Globe Indemnity Co. v. Daviess. (Ky.) .1029 
255—Representation is ‘material’ where reasonably careful and intelligent men would 
regard facts involved as_ substantially increasing chances of loss insured against, 
especially where insurer, if aware fy ~— would raise rate or reject risk altogether. 
Atlantic Life Ins. Co. v. Hoefer. S.). be oe ae Re Welles 
§ 256. —— EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—Beneficiary could not recover upon life policy, where insured’s answers upon 
application were untrue, material to risk, and relied on by insurer. New York — 
Ins. Co. v. Rigas. (Conn.) ALT poh ateel vol Gn Me ears he OER rin, tan Gene Rae IN ae 
(2). Knowledge and intent of applicant. 
256(2)—Life policy issued without medical examination is not avoided because of false 
representations in application, unless representations are willfully false and intentionally 
misleading. Elness v. Prudential Ins. Co. of America. (Minn.) 
256(2)—Life insurance policy, issued on application declaring insured’s statements repre- 
sentations, not warranties, in absence of fraud, remained binding on insurer, unless it 
showed insured’s actual fraud in failing to answer questions fully and fairly according 
to his best information and belief. Parke v. New York Life Ins. Co. (Mont.) 
256(2)—Material representation known by insured to be untrue invalidates life policy 
without further proof of conscious design to defraud. Atlantic Life Ins. Co. v 
Hoefer. (U. S.) 
§ 257. CONCEALMENT. 
§ 258. —— IN GENERAL. 
258— Concealment of material facts by insured must be fraudulent or intentional to avoid 
policy, in absence of inquiries. Hanover Fire Ins. Co. v. Nash et al. (Tex.) «+ se ae 
§ 263. WARRANTIES. 
§ 264. —— IN GENERAL. 
(1): In general. 
264(1)—“‘Affirmative warranties” in insurance contract relate to matters existing at or 
before issuance of policy and have effect of condition precedent. Neilson v. American 
Mutual Liability Ins. Co. of Boston et al. (N. J.) 
§ 268. EFFECT OF BREACH. 
268—Warranties of insured do not cause forfeiture of fire policies when as affirmances of 
fact they are made in good faith and are immaterial. Cooley v. East & West Ins. 
et al. (Tenn.) 
268—Under Virginia, as well as federal rule, breach of material warranty in insurance 
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policy defeats recovery thereon, whether it contributed to loss or not. Coleman Fur- 
niture Corporation v. Home Ins. Co. (U. S.) : 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 278. USE OF BUILDING. 
278—Insured’s_ implied representations that premises were used as dwelling house held not 
material factor in insurer’s acceptance of risk or in fixing premium rate, so that 
different use would work ae of fire policies issued at rate and on classification 
fixed by inspection bureau. Cooley East & West Ins. Co. et al. (Tenn.) 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280-——Insured’s incorrect statement in application for hail insurance that crops had not been 
‘hailed upon did not avoid policy, providing that policy should be void if insured con- 
cealed or misrepresented material facts, unless crops had been materially damaged by 
hail. Wieczorek v. Rochester American Ins. Co. (S. D.). 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 
282(1)—Fire policy stipulation forfeiting policy if insured is not sole and unconditional 
owner is valid. Broyles et al. v. Scottish Union & National Ins. Co. et al. (Tenn.) 681 
282(1)—Where insured’s vendor claimed title under oral contract for sale of property, paid 
consideration, and sent into possession, but had not made valuable improvements, insured 
was not sole and unconditional owner of property within fire policy on theory that oral 
contract was specifically enforceable. Insured, under fire policy containing sole and 
unconditional ownership clause, must be owner of property at time policy is issued. 
City of New York Ins. Co. v. Middleton. (Tex.)... 128 
282(1)—Stipulation in fire policy that insured was sole and "unconditional owner did not 
purport that insured had indefeasible title. Hanover Ins. Co. v. Nash et al. (Tex.) ..1553 
(2). Character of title and effect of provisions of policy. 
282(2)—Existence, when fire policy is issued, of bill of sale, executed by insured, convey- 
ing insured property to secure debt, precludes recovery on policy providing that it 
shall be void unless insured has sole and unconditional ownership of property insured. 
People’s Credit Clothing Co. v. Old Colony Ins. Co. of Boston. (Ga.) ele 
282(2)—-That insured supplemented employee’s salaries by percentage of net earnings of 
shoe business did not prevent recovery on fire policy, because insured was not sole 
and unconditional owner. Etna Ins. Co. v. Murray. (U. S.) 
(5). Title in husband or wife. 
282(5)—That fire policy covering community property was made payable to wife did not 
increase moral or physical hazard so as to make oe void. Breland et al. v. Great 
States Ins. Co. (La.) or 
(7). Purchaser at foreclosure sale. 
282(7)—Where realty was originally conveyed to church trustee with provision for reversion 
if property ceased to be used for church purposes, and trustee gave trust deed on 
premises for remodeling church, and plaintiff acquired title from purchaser at fore- 
closure sale after purchaser obtained judgment for possession, plaintiff was sole owner 
and entitled to recover on fire policy requiring beneficiary to be sole owner of insured 
premises, no heirs of original grantor having claimed title. Allemannia Fire Ins. 
v. York. (Tenn.) - 
(13). Vendor and purchaser of real estate. 
282(13)—Where outstanding title note had been paid before fire destroying insured auto- 
mobile, policy was not void at time of fire on ground imsured’s interest was not 
unconditional and sole ownership. Globe & Rutgers Fire Ins. Co. v. Pruitt et al. (Ark.) 
(14). —- 
282(14)—Where separate crops insured against hail were so situated that risk on each 
crop was distinct from the others, hail insurance policy was divisible, and fact that 
insured did not have sole ownership of one crop did not make policy void as to the 
other crops. Wieczorek v. Rochester American Ins. Co. (S. D.) 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Insurer had right to stand on terms of policy and decline to pay any loss because 
of violation of provision requiring insured to disclose incumbrances on property. Howrey 
et al. v. Star Ins. Co. of America. (Wyo.) 
(3). Existence and nature of incumbrances. 
283(3)—As regards validity of fire policy, if acts of mortgage covered chattels insured, they 
are as effective as if plaintiff had been present while they were being written. Breland 
et al. v. Great States Ins. Co. 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Where sale of automobile by former insured avoided first fire policy, insurer 
under subsequent policy issued to new owner could not defeat recovery on ground 
there was additional outstanding insurance. Globe & Rutgers Fire Ins. Co. v. Pruitt 
et al. (Ark.) 
(C) MATTERS RELATING TO PERSON | INSURED. 
§ 289. DESCRIPTION IN GENERAL. 
289—Ljife policy issued without medical examination is void only if misrepresentations in 
application were willfully false or intentionally misleading. chmidt vy. Prudential Ins. 
Co. of America. (Minn.) 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Ljimitation in life policy restricting liability to premiums paid if insured has been 
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rejected by other company, has had certain diseases, or has within two years before 
policy date, been attended by physician for serious disease, is valid. Life & ne 
ins. Co. of Tennessee, vi Womack. CAI) i. koa hee a ossis cea 1059 
29i(1)—-Applicant for insurance held not required to disclose visit to physician to secure 
information as to general health, where nothing was found wrong with him. Byers 
v. Pacific Mut. Life Ins. Co. of California. (Cal.).......... ; 156 
291(1)—Representations as to health, in application for life policy, held “material,” as 
regards insurer’s right to escape liability because of false answers. Maggini v. West 
Coast Life Ins. Co. (Cal.) ra peu ds satle ars tare eeneratane iia Uo cnemta are Wks eaeatia Cotoeeaeee ee 7 1408 
291(1)—-Accident policy applicant’s ‘false statements concealing his operation for sinus 
trouble materially affected acceptance of risk or hazard assumed by insurer. Giacoma 
v. Bankers’ Indemnity Ins. Co. (Kans. ) : 
91(1)—Questions in application for life insurance, relating to applicant's health and certain 
physic: il ailments, required truthful answer to full extent of applicant’s knowledge and 
his bona fide belief and opinion. Shapiro v. Metropolitan Life Ins. Co. (N. J.) 
291(1)—Nephritis and other diseases, from which autopsy showed that insured suffered 
before accident, held not to bar recovery on accident policy for his death. McMartin 
et al. v. Fidelity & Casualty Co. of New York. (N. Y.) Sa en ate ca 
291(1)—Applicant’s former abnormal biood pressure was “material to risk’’ where, if 
insurer had been informed of it, insurance would have been refused, or tests would 
have been required or higher premium would have been exacted. Insurer was entitled 
to cancellation of life policy where insured had been treated for abnormally high 
blood pressure contrary to representation in application. Atlantic Life Ins. Co. vy. 
Hoefer. (U. S.) 
291(1)—Insured’s false answers to medical questions in application rendered life policies 
voidable and entitled insurer to cancellation thereof. Adamos v. New York Life 
o> 6 "8 |. 6 
291(1)—Life policies held voidable because of applicant’s false representations 
health. Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) 
(3). Knowledge and intent of applicant. 
291(3)—-Under_ statute, intent to deceive on part of insured in making false answers 
respecting health in application for life policy is immaterial, and such intent is pre- 
sumed when insured has knowledge of falsity of statements. Maggini v. West Coast 
Pane ie: RMR ss = eciene soe marke wren e Gak se whee BLabRs ne ae wR ede ae ek len os 1408 
291(3)—Answers in applicz ition for life insurance relating to applicant’s health and certain 
physical ailments, are deemed warranties only of bona fide belief and opinion of appli- 
cant. Applicant for life insurance, in making statement concerning good health, must 
have reason to, and must believe that he was in good health at time. Shapiro v. Metro- 
nia BASSE AE ON, Rey ras ak ssw is eg nO ee es ea ee aS Ges ait 320 
291(3)—Insured_ signing applications for life policies and those claiming through him held 
bound by his answers in application to medical questions relating to facts within his 
knowledge, though he did not well understand English language. Adamos v. New York 
Ge AR Ry IS ate Ps. woh os go & no bien Sige aa SCE Aad Ae ee ah Wr a IS Avi ARLE ...-1043 
291(3)—Where applicant for insurance, knowing he had tuberculosis, made misrepresentations 
conce rning such fact in application, which were —— to risk, and induced contract, 


law infers intent to deceive insurer. Pellon et al. v. Connecticut General Life Ins. Co. 
WER. | cece Ee SEY 2b eRe Simimie ene namie emia tet terete laa on data te ene tia ais orem saan er La eae cn 


(6). Serious or temporary ‘diseases. 
291(6)—Life insurance applicant’s false answer respecting trivial ailment would not be 
breach of warranty as to health, though truthfulness of answers was warranted. 
ew: Wark: Base Ries, ees. RD ie Sc ete se awed cae eee meen sees 
(7). Injury or bodily infirmity. 
291(7)—“Bodily infirmity’”’ as used in exception clause of accident and health policy, meant 
ailment of somewhat settled character as distinguished from temporary disorder. Ross 
v. First American Ins. Co. (Nebr.) 
§ 292. MEDICAL ATTENDANCE. 
292—Limitation in life policy restricting liability to premiums paid if insured has been 
rejected by other company, has had certain diseases, or has within two years before 
policy date, been attended by physician for serious disease, is valid. Life & Casualty 
Ins. Co. of Tennessee v. Womack. (Ala.) pees SEE See Buk case aN 1059 
292—Evidence that insured was treated for cancer within two years before issuance of life 
policy, providing for its avoidance in event of such treatment, precluded recovery on 
policy. Metropolitan Life Ine. Co..-v.. Jones. Ga.) - 66s tein dees ep viasae .- 261 
292—Beneficiary held not entitled to recover on industrial policy where insured had, con- 
trary to his representation, been treated by physician for serious disease on day of 
application, two days before policy issued. Metropolitan Life Ins. Co. v. Sims. (Ky.) 1079 
Generally medical consultation or attendance for slight or temporary indispositions 
need not be disclosed in application for life insurance policy, and insured is not guilty 
of fraud as matter of law in failing to report such attendance or consultation. Parke 
v. New York Life Ins. Co. (Mont.) 
292—Applicant’s failure to state name of physician and treatment by him for temporary 
indisposition would not avoid policy, where disclosure of ailment was made, and there 
was no collusion between applicant and agents. Ross v. First American Ins. Co. (Nebr.) 173 
292—-Insured’s failure, in questionnaire connected with medical examination, to disclose 
recent examination by physician and discovery of abdominal growth which later proved 
to be cancer, held fraudulent, rendering life policy void and entitling insurer to directed 
verdict. Hohenthaner v. Mutual Life Ins. Co. of New York. (S. D.) vie a Aa 
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§ 297. HABITS. 

297—-Insurance company is entitled to know before issuing policy whether applicant’s habits 
were such as might increase hazard of loss by subsequent impairment of health or 
conduct which might most likely or probably affect question of longevity. Duncan et al. 
v. Penn Mut. Life Ins. Co. et al. (Tenn.) 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Limitation in life policy restricting liability to premiums paid if insured has been 
rejected by other company, has had certain diseases, or has within two years before 
policy date, been attended by physician for serious disease, is valid. Life & Casualty 
Ins. Co. of Tennessee v. Womack. (Ala.) 

300—Where application with its answers becomes part of life policy, statement therein by 
applicant that he has never been denied insurance is as matter of law material, and, 
if false, avoids policy at option of insurer. Rejecting interrogatory intending to elicit 
answer from insured that, not being familiar with English language, he did not under- 
stand meaning of medical examiner’s question held not error, where insurer would not 
be affected whether insured understood question or not, since insured had duty to 
ascertain meaning before attaching his name to application. Insured having led insurer 
to act upon theory that insured’s answer that he had never been denied insurance was 
correct, whether through misunderstanding of question or intention to mislead, was 
estopped from thereafter asserting anything that would change effect of answer. Insured 
could not avoid effect of false answer that he had not been denied insurance on ground 
that he did not understand question, where copy of answers was attached to policy 
before it was delivered and reading of policy would have disclosed to insured that he 


had answered incorrectly relative to — denial. apna v. seen a Assur. 
Soc. of United States. (Ariz.) oe 


§ 301. OTHER EXISTING INSURANCE. 

301—Under industrial life policy provision that policy should be void if another similar 
policy previously issued was in force, unless indorsed as provided therein, policies 
involved, in absence of such indorsement, held void, and insured could recover pre- 
miums paid, as against insurer’s contention that it had waived such requirement. 
Swartz v. John Hancock Mut. Life Ins. Co. (Pa.) 


X. Forfeiture of Policy for Breach of Promissory Warrenty, Covenan: 
or Condition Subsequent. 


(A) GROUNDS IN GENERAL. 
§ 304. CONTINUING OR PROMISSORY WARRANTIES. 


304—‘‘Promissory warranty” in insurance contract is one where insured stipulates that 
something shall be done or omitted after policy takes effect. Neilson v. American 
Mutual Liability Ins. Co. of Boston et al. (N. J.) , 

§ 306. CONDITIONS SUBSEQUENT 

§ 309. ——- EFFECT OF BREACH. 

309—Violation of condition of fire policy which works forfeiture merely suspends insurance 
during violation. Globe & Rutgers Fire Ins. Co. v. Pruitt et al. (Ark.) 

309—Statute regarding warranties in insurance policies applies to promissory warranties. 
Cooley v. East & West Ins. Co. et al. (Tenn.) .... : ee 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

(1). In general. 

310(1)—-Where _insured’s indebtedness to insurer allegedly equaled or exceeded total loan 
value of policy, but insurer did not comply with provision for giving notice of can- 
cellation or forfeiture and did not in fact enter forfeiture on its records until 
after insured’s death, policy held in force at insured’s death. McDonnell v. Hawkeye 
bite. Inn. Co. COR)... i55 

(2), Nonpayment of premiums or " assessments. 

310(2)—Forfeiture provision in life policy is self-executing upon default in payment of 
premium, absent statutory or contractual provision to contrary. Metropolitan Life Ins. 
Co. v. Smith. (Ga.) 4 : 

310(2)—Life policies held canceled for nonpayment of premiums by insured whose check 
therefor was three times dishonored, following which, and after grace period had 
expired, insurer notified insured by letter of election to cancel policies, though retaining 
check for which premium receipt had been issued. Hammond v. Sun Life Ins. Co. of 
Canada. (Ky.) aes 

310(2)—Nonpayment of life ‘policy premium when ‘due, or within period of grace, causes 
forfeiture without any affirmative act of insurer. Geha v. Baltimore Life Ins. Co. 
(Pa.) a nae 

310(2)—Provision in accident “policy that insured agreed to pay $6 monthly, and to remit 
payments to home office within ten days after notification, and that failure to remit 
automatically canceled benefits, and insurance, held valid, precluding recovery on policy, 
unless insurer waived its right to urge forfeiture. National Mut. Acc. Ins. Co. v. 
Hicks. (Tex.) : ee 

310(2)—Town mutual insurance company’s notice of assessment upon fire policy without 
stating amount of assessment as required by statute held insufficient, so that nonpay- 
ment of assessment did not lapse policy, though statute subsequent to issuance of policy 
provided notice did not need to state amount of assessment. Tomashek v. Hartland 
Farmers’ Mut. Fire Ins. Co. (Wisc.) 


§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Injured person cannot recover against liability insurer unless insured could have 
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recovered had he paid injured person’s judgment and sued insurer. Where liability 
policy gives injured person action against insurer, insured’s breach of policy terms bars 
injured person’s recovery. Blackwood v. Maryland Casualty Co. (Ala.) 


491 
311(1)—As against insurer, injured person stands in no better position than assured under 
automobile liability policy. Liddell v. Standard Acc. Ins. Co. et al. (Mass.) 198 
311(1)—Injured party cannot recover on automobile liability policy unless insured could 
have done so had he paid judgment. Neilson v. American Mutual Liability Ins. Co. 
OF SRNR OES AES WMS oN os cao pi tecionieait nse nek Wu deeencahn Ce aea ere y dees ates 754 
311(1)—Insured’s_ breach of automobile liability policy co-operation clause 


is available to 
insurer as defense to action at law brought on policy either by insured or his judgment 


creditor whose execution been returned unsatised. New Amsterdam Casualty Co. 
v. Mandel et al. (N. 


Ded hoe iadieoa fatero Oe oui Teele Slate aRE Ue Ree aeee RR TRE Sere 1363 
311(1)—Automobile liability i is not barred from asserting protective clauses in 


policy in action by party injured by insured’s negligence unless insured was within 
class of persons who under statute may be required to furnish proof of financial 
responsibility. Under plenary and undisputed proof that insured voluntarily assumed 
liability for automobile accident contrary to express agreement in liability policy, 
insured could not recover against insurer, and therefore injured party could not recover 
derivatively thereunder. Brodsky v. Motorists’ Casualty Ins. Co. CN. eee 1367 
311(1)—That which operates as waiver or estoppel in favor of assured in automobile 
liability policy if action had been brought by him also operates as waiver or estoppel 


n oa of injured person. Wheeler v. Lumbermen’s Mutual Casualty Co. et al. 


(3). Mortgagees and their assignees. 
311(3)—-Where mortgagee in possession of fire policy did not comply with new owner’s 
request to notify insurer of change of ownership, and failed to inform new owner 
of failure to comply, but paid premiums thereafter maturing and called on new owner 
for reimbursement, insurer held not liable to owner for loss thereafter occurring, but 
was liable to mortgagee under mortgage clause. Ward et al. v. Continental Ins. Corp. 
ee rs ee eae ere re re ra renee er ese 117 
311(3)—Under fire policy ‘with mortgage ‘clause, owner’s taking out of second policy did not 
affect insurable rights of mortgagees. Taking out of second fire policy by owner with- 
out knowledge or consent of mortgagees could not compel mortgagees to forego rights 
under first policy containing mortgage clause and look for relief solely to second policy. 
Union Assur. Soc., Limited, et al. v. Equitable Trust Co. et al. (Tex.) . 445 
311(3)—Installation and operation of still invalidating policy as to owner did not invalidate 
it as to mortgagee where mortgage clause of rider provided that acts of owner or 
occupation of premises for more hazardous purposes should not invalidate mortgagee’s 
insurance. Prudential Ins. Co. of America v. Paris Mutual Fire Ins. Co. (Wis.).. 693 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 319. CHANGE IN USE OF BUILDING 
(1). In general. 
319(1)—Holding dances, smoking, using stove and gas lamps in barn held to increase 
fire hazard within provision declaring fire policy void if hazard be increased by means 
within control or knowledge of insured. Where lease provided that insured premises 
were not to be used for any business deemed extrahazardous as to fire, and landlord 
knew that tenant was holding dances, using stoves and gas lamps in barn, landlord 
was chargeable with knowledge of tenant’s acts, and not entitled to recover under 
policy. Spinner v. Concordia Mut. Fire Ins. Co. (Mich.)... 115 
319(1)—Clause of fire policy providing that building might be vacant for not exceeding 
two consecutive months applied in case building was not used, but building might be 
used for other purposes than tenant manufacturing mentioned in policy if such pur- 
poses were not hazardous. Ruth Realty Co., Inc. v. Northern Ins. Co. of New York. “seis 
(N. wih one Ming tare Catckls A er atatateegh cena Base Caen e au reRae ie SamiaeaTe aia eiatio etna s 
319(1) “Ch: ange in use of insured premises which does not enhance fire risk is “immaterial 
change” and “immaterial breach of stipulation’? as to use, and does not one insurers’ 
liability. Cooley v. East & West Ins. Co. et al. (Tenn.) ime 430 
319(1)—Storing automobiles, from which batteries had been removed in barn without 
securing insurer’s permission, held not violation of fire policy provision prohibiting 
storage of automobiles in barn without insurer’s permission. Davis v. AStna Ins, Co. 


ID ae gas Fe we Rate dines Dek ca ee oe 8 Ad A SWRA OAS LAS SILAS LOAN GRADE SRCR ER ER STS 942 
§ 320. ILLEGAL USE OF BUILDING. 
320—Where dwelling was used for counterfeiting after issuance of fire policy, but not at 
time of fire, insurer could not defeat liability on ground of increase in fire hazard. 
Girard: Fire & Biarine Ins. Co. v. Gott: CCK.) «ois is sisccaccscacticnecees woe ae 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Vacancy clause in fire policy held not intended to cover building ' rendered 
uninhabitable by first fire and boarded up pending insurer’s exercise of option to rebuild 
or pay loss; hence insurer was liable for second fire, though building had _ stood 
unoccupied longer than period provided in vacancy clause. American Central Ins. £ 
Ce: Sak. St. Ons, eno: We RC ENEG.. CO a se oe. naar nen ae een seen : 105 


§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 


326(3)—Provision in fire policy relieving insurer from liability if gasoline is stored in 
building, standing alone, states absolute condition, and policy is avoided to that extent 
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on breach of condition. Under by-laws of farmers’ mutual fire insurance company 
attached to policy, increase of risk through tenant’s storage of gasoline in insured 
building without insured’s knowledge held not within control of insured so as to bar 
recovery under policy. Under conflicting by-laws of farmers’ mutual fire insurance 
company, attached to policy and relating to storage of gasoline in building and increase 
of risk by means within control of insured, tenant’s storage of gasoline in building 
without insured’s knowledge held not to preclude recovery of loss by fire. Holtorf v. 
Rochester Farmers’ Mutual Fire Ins. Co. (Minn.) 
§ 327. REMOVAL OF GOODS. 
327—Removal of horse to location and not covered by policy without obtaining permit 
and without notifying insurer or its agent held ee of policy precluding recovery 
for horse killed by lightning. Johnson v. Caledonian Ins. Co. (Nebr.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Fire policy provision voiding policy in case of any change in interest, title, or 
possession of property insured held valid. Aronoff et al. v. United States Fire Ins. Co. 
of New York. (Ga.) 1234 
328(1)—Corporation, not mentioned in fire insurance policy covering house on mortgaged 
premises, conveyed by owner to another and by mortgagee, purchasing it at foreclosure 
sale, to such corporation, without required indorsements of insurer’s consent, could 
not recover thereon. Bess Holding Corporation et al. v. Importers and Exporters Ins. 
Co. of New York. (N. J.) 933 
(2). What constitutes change of title or interest in general. 
328(2)—Fire policy providing that it shall be void if, without insurer’s assent, property is 
sold, becomes void upon foreclosure sale followed by deed from mortgagee to himself 
as purchaser, unless proper assent of insured is obtained. As respects insurance, mort- 
gage foreclosure sale was in effect mere contract of sale, and title did not pass until 
deed was delivered, whether mortgagee or another purchased property. Where buildin 
on mortgaged premises burned subsequent to foreclosure sale and before giving o 
deed, property was not “sold” within provision of fire policy making policy void if 
property was “sold” without company’s written assent. Where insured building on 
mortgaged premises burned subsequent to foreclosure sale, but before giving of deed, 
statement of insured rendered to insurer that burned building was owned by mort- 
gagor held not false, since purchaser at foreclosure sale was not required to take prop- 
erty after fire. Schanberg et al. v. Automobile Ins. Co. of Hartford, Conn. (Mass.) ..1520 
328(2)—Insured’s conveyance of insured property to corporation formed to hold title freed 
of dower held not to relieve insurer from liability on fire policy, where there was no 
change in beneficial ownership, possession, operation, or management. White v. Evans 
et al. (N. J.) 
(4). Conveyance to wife. 
328(4)—Fire policy, containing clause voiding policy if foreclosure proceedings were com- 
menced, became void when foreclosure proceedings were commenced against insured 
property, which subsequently burned, unless insurer waived forfeiture or was estopped 
from asserting it. Insurance Company of North America v. Williams. (Ariz.) 
328(4)—Insured’s conveyance of stock of merchandise to wife and wife’s conveyance to 
insured held not “change in interest, title, possession and use of insured property,” 
so as to invalidate fire policy, where wife acquired no actual interest in merchandise 
and insured continued to operate store and remain sole owner of stock. McVay v. 
Western Grain Dealers’ Fire Ins. Co. (Ia.) 1504 
(6). Incumbrance of property. 
328(6)—Placing deed of trust on insured property did not violate fire policy requiring 
“sole and unconditional ownership’ by insured. Krone v. Insurance Co. of North 
America. (Cal.) 
(14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Under fire policy provision voiding policy, if, with “knowledge” of insured, 
foreclosure proceedings were commenced or notice given of sale by virtue of mortgage 
or trust deed, advertisement of sale under power in security deed did not void policy, 
unless insured had actual information or notice of advertisement. Niagara Fire Ins. 
Co. of New York v. James. (Ga.) ; 
328(14)—Fire policy clause voiding policy if foreclosure proceedings were commenced with 
“knowledge” of insured means actual knowledge, not constructive knowledge or con- 
structive notice. Goodman et al. v. National Liberty Ins. Co. of America. (Mo.) ...1250 
328(14)—Under fire policy rendering policy void if, with insured’s knowledge, foreclosure 
proceedings be commenced, policy held void where insured, before fire, acquired actual 
knowledge of foreclosure proceedings, though he had no knowledge of proceedings before 
or at time proceedings were commenced. Insured, advised, some time after foreclosure 
proceedings, that mortgage assignee had foreclosed mortgage and received certificate 
of sale, and entering into contract of repurchase with such assignee, held to have 
acquired actual “knowledge” of foreclosure proceedings, precluding recovery under fire 
policy. Herrin v. National Fire Ins. Co. (Wyo.) 
§ 330. INCUMBRANCES. 
1). In general. 5 
330(1)—Chattel mortgage securing price of machine purchased after issuance of fire policy 
prohibiting incumbrance held not to avoid policy. Pizillio v. Lincoln Fire Ins. Co. of 
New York. (La.) 
§ 332%. 
3324%4—Automobile liability policies providing against liability if truck was used to carry 
“passengers” for hire held void, where insured for consideration transported paving 
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company’s laborers to and from place of work, and did not cover injuries inflicted on 
either passenger or non-passenger. Neilson v. American Mutual Liability Ins. Co, 
of Boston et al. (N. J. 

3324%,—Clause of automobile liability policy that automobile would not be used to carry 
passengers for consideration was promissory warranty, and, nothing else appearing, 
breach would avoid policy during period of such use. Beatty v. Employers’ Liability 
Assurance Corporation, Ltd. 

8 3324. - 

332! 4- Petection under automobile theft policy held suspended during time automobile was 
stored in building not securely inclosed and locked when unattended. Where automobile 
was taken out of state by prospective purchaser, who had lawful custody thereof, and 
in whose building it had been stored, automobile held not ‘‘unattended” at time within 
exception to liability under theft policy. Allen v. Berkshire Mut. Fire Ins. Co. (Vt.) 

§ 334. PRECAUTIONS AGAINST LOSS. 

(1). In general. 

334(1)—Provision in sprinkler leakage policy that insured should maintain approved watch- 
man, time clock, and water gong, held essential condition. Coleman Furniture Cor- 
poration v. Home Ins. Co. (U. S.) 

(2). Employment of watchman. 

334(2)—Testimony that insured property was as well protected without as with watchman 
service held inadmissible in action on sprinkler leakage policy requiring approved 
watchman. Coleman Furniture Corporation v. Home Ins. Co. (U. S.) 

334(2)—Unambiguous clause in sprinkler leakage insurance policy, requiring approved 
watchman, held not immaterial representation, but “‘warranty.’’ Testimony that insured 
property was as well protected without as with watchman service required by sprinkler 
leakage policy held inadmissible in action thereon. Coleman Furniture Corporation y. 
Home Ins. Co. (U. S.) Ae 

§ 335. KEEPING BOOKS, PAPERS AND ‘SAFE. 

(1). Nature, validity, and operation in general. 

335(1)—-Substantial compliance with iron-safe clause in fire policy is sufficient. Fire policies 
do not exact vain thing of insured. Kelmenson v. British America Assurance Co. 
(W. Va.) 

(2). Taking inventory. 

335(2)—List showing number and weight of bags of wool stored in warehouse, supple- 
mented by cost of wool constituted inventory sufficient to comply with iron-safe clause 
of fire policy. Kelmenson vy. British America Assurance Co. (W. Va.) 

(3). Keeping books of account. 

335(3)—Under iron-safe clause in fire policy, books need not be kept scientifically, it being 
sufficient if insured’s records are such that person of ordinary intelligence who is 
accustomed to accounts can ascertain with reasonable certainty amount of loss. 
Provision in iron-safe clause in fire policy requiring inventory provision requiring set 
of books should be construed together. Kelmenson v. British America Assurance Com- 
pany. (W. Va.) 

(4). Keeping books and papers in safe. 

335(4)—Fire policy provision requiring insured to keep inventory and books in fire-proof 
safe is saicieniiy observed if inventory and books are kept in safe usually considered 
and believed by insured in good faith to be fire proof. Griffin vy. Implement Dealers’ 
Mutual Fire Ins. Co. (N. D.).... ; ant 

35(4)—-Iron-safe clause in fire policy does not imply warranty by assured that safe is 
fireproof under all circumstances. Fire policy iron-safe clause providing that safe be 
kept securely ‘‘locked’’ required merely that safe door be securely closed so as to pre- 
serve fire proof quality of safe, regardless whether combination lock was set. British 
General Ins. Co., Limited, of London, England v. Boone. (Tex.) . . 1548 

§ 336. ADDITIONAL INSURANCE. 

(2). Knowledge and consent of insured. 

336(2)—Where insured’s son obtained additional fire insurance without consent or knowledge 
of insured, and where there was no acquiescence ~therein or ratification thereof by 
insured, insured did not breach provision making additional insurance ground of for- 
feiture. Lawrence et ux. v. Farmers’ Mut. Ins. Co. of Enumclaw, Wash. (Wash.) 

(C) MATTERS RELATING TO PERSON INSURED. 

§ 342. ADDITIONAL INSURANCE. 

342—Provision requiring prompt payment of premiums to avoid lapsing of life policy may 
be waived by insurer. Great Southern Life Ins. Co. v. Brooks. (Okla.) 

(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 

§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 

(1). In general. 

349(1)—Where insured died within three months after last premium became due without 
exercising option for paid-up insurance authorized in policy, policy held not forfeited, 
and beneficiary was entitled to full recovery. North Carolina Mutual Life Ins, Co. v. 
Terrell. (Ala.) ii : ; ae m 237 

349(1)—Life policy is in full force dung eniiine grace period provided thereby. Life Ins. 

Co. of Virginia v. Williams. (Ga.) Seame Vas .1074 
349(1)—Failure to punctually pay insurance premiums in strict compliance ‘with contract 


results in forfeiture, absent express waiver or waiver arising by reasonable implication. 
Metropolitan Life Ins. Co. v. Smith. (Ga.) , 4% : 1416 


349(1)—Lapse of group policy for failure to pay premiums did not release insurer from 
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liability for total and permanent disability which had arisen prior to that time. Horn’s 


Administrator v. Prudential Ins. Co. of America. (Ky.)..........0.:c cece cece ecees 1090 


349(1)—Insured’s failure to pay annual premium on life policy when due and within grace 
period held to nullify policy, subject to stipulated options. Life policy, after default 
in premium and pending negotiations for reissue of policy in reduced amount, held not 
in force. Alexander v. Pacific Mut. Life Ins. Co. of California. (Md.) wae 

349(1)—Wife, the irrevocable beneficiary of life policy, must perform all essential conditions 
on her part to keep policy alive. Ruckenstein vy. Metropolitan Life Ins. Co. (N. Y.)..1 

349(1)—-Where life policy dated and issued February 10, 1931, provided for quarterly pre- 
miums payable on 7th day of May, August, November, and February, 31 days of 
grace held computable from 7th and not 10th day of such months; hence policy had 
lapsed where insured died on March 11, 1932, without having paid premium due Febru- 
ary 7, 1932. Ford v. Fidelity Mut. Life Ins. Co. (Pa.) : Sones 

§ 356. EXTENSION OF TIME FOR PAYMENT. 
358. BY AGENT OR BROKER. 

358—Beneficiary relying on insurer’s agent’s extension of time for payment of premiums 
on life policies must show that extension was within real or apparent scope of agent’s 
authority. Owens v. Washington Fidelity National Ins. Co. (Mo.)... 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. —— IN GENERAL. 

(1). In general. 

360(1)—Partial payment of life insurance premium, absent agreement to contrary, will not 
keep policy in force, unless insurer, when receiving partial payment, does something in 
connection therewith which operates as waiver of full and timely payment. Metropolitan 
Life Ins. Co. v. Smith. (Ga.) ue 

360(1)—Rejected tender of life insurance premium 
v. New York Life Ins. Co. (U. S.)... Te ; be 

(3). Application of dividends or credits to prevent forfeiture. 

360(3)—-Insurer cannot declare forfeiture of policy for nonpayment of premium when it 
has in its hands sufficient funds of insured to pay premium, but must do so. 
Continental Life Ins. Co. v. Gray. (Ark.) on <5 ta edd kg tanta Poe 

360(3)—Where life insured defaulted in payment of premium, notice of accrued dividend 
deductible from premium did not waive, nor create estoppel to assert forfeiture, nor 
extend policy pro tanto. Metropolitan Life Ins. Co. v. Smith. (Ga.) ... aieta tt 

360(3)—-Where accident insurer failed to give insured notice that it considered quarterly 
premium due and unpaid, insured could assume that insurer had deducted or would 
deduct premium from sum due insured for accident, though proof of loss was not 
made until after premium was due. Accident policy held to cover second accident 
totally disabling insured, though insured had failed to pay premium, where insurer was 
then liable for sum greatly in excess of it for first accident, though proof of loss was 
not made until after premium was due. Birlew v. Mutual Ben. Health & Accident 
Ass’n. (Idaho. ) sees ak Bait ; ; ; 

360(3)—Facts showed that insured suing on accident and health policy was not in default 
for nonpayment of premium note. Ross v. First American Ins. Co. (Nebr.) 

360(3)—Life policy cannot be forfeited for nonpayment of premiums if, when premium 
becomes due, insurer has in its possession dividends presently payable belonging to 
insured and sufficient to discharge premium at its maturity. Insurer had duty to apply 
accrued annuity benefits under life policy due insured to payment of premium note on 
maturity of note so as to avoid forfeiture of policy, though insured gave no instruction 
to such effect. Timmermann et al. v. Bankers’ Reserve Life Co. (Tex.) aes 

360(3)—Insurer, arranging during grace period for quarterly, instead of annual, payments 
of premiums on life policies, providing for application of dividends on premiums, was 
bound to apply dividends on premium then due and could not avoid such duty by with- 
holding knowledge of dividends from insured until after such period. Life insurance 
policies, on which premiums were paid through date subsequent to insured's total 
disability after due date of premium, for credit on which balance of dividends, applied 


on previous premium, remained, was in force at time of such disability, regardless of 
validity of reinstatement, 


Co. (U 


(4). Payment by check, draft, or order. : . ; 
360(4)—Insurance companies which failed to collect premiums on order directed to insured’s 
employer could not assert defense that policies had lapsed, where orders would have 
been paid on presentation. Pacific Mut. Life Ins. Co. et al. v. Harris. (Ark.) : 
360(4)—Premiums on life policy are originally payable in cash, and, in absence of 
different intention, personal check does not operate as payment. Where insurer’s 
premium receipt notified insured that‘it was void unless third party’s check sent to cover 
premium was paid when presented and insurer promptly notified insured of dishonor of 
check, premium held not paid. Where within grace period for paying life policy 
premium third party’s check is received and accepted by insurer subject to payment, 
and check on timely presentation is dishonored and prompt notice thereof given to 
insured, all within grace period, insurer is not estopped from asserting provision 
requiring prompt payment. Great Southern Life Ins. Co. v. Brooks. (Okla.) 
360(4)—Insurance association, retaining dishonored check in payment of premium assess- 
ment, could not forfeit policy for nonpayment thereof. Texas Mut. Life Ins. Ass’n v. 
Love. (Tex.) 


§ 361. —— TO AGENT OR BROKER. " ; 
361—Ordinarily, insurance agent cannot accept anything other than money or instrument 
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calling for payment of money for premium on life policy. Agreement whereby insured 
sold bull to life insurer’s soliciting agent who agreed to pay insured’s premium thereafter 
falling due to amount of price of bull held mere private agreement between insured 


and agent not binding on insurer, in absence of ratification or estoppel. Turner v. 
ae ES ORR Pearse cue ap ice Corer eer xe AG nore 


P. (Okla.) 
$ 362. EXCUSES FOR NONPAYMENT. eA 
362—Proof of total and permanent disability from disease held not condition precedent 
to taking effect of group life policy provision waiving premiums on receipt of proof 
of such disability. Home Life Ins. Co. et al. v. Keys. (Ark.) ... se ae 
362—Life policy provision respecting total disability insurance held to waive premiums 
only commencing with anniversary of policy next after proof of loss is made. New 
Var Sate FGe: 2007 Fee. CH) oso aik va Nie eee wae ea se Kees Mae eens ere ees 
362—-Under life policy waiving premiums upon due proof of permanent and total disability, 
and providing that absent contrary request, upon default in premiums insurance would 
automatically continue as term insurance, policy held operative only as term insurance, 
where proof of disability was not made until almost two years after insured defaulted 
in payment of premiums. Smith v. Travelers’ Ins. Co. (Ga.) Beet Saeed 
362—Under life policy provision for waiver of premiums on proof of disability, waiver 
became operative on date of disability, not on date proof was furnished. Life Ins. Co. 
OF ieee: oR: WG: UN oon a S actos cies ema cate pemsineiered ee sews Kens 
362—Where pamphlet issued with group life policy provided that, if total permanent dis- 
ability occurred after age of 60, insurance would be paid only when death occurred, 
policy became vested when disability occurred after age 60; payment being delayed 
until death of insured. Turley v. John Hancock Mut. Life Ins. Co. et al. (Pa.) 
362—Where life and disability policy conditioned waiver of premiums falling due after 
commencement of total disability on proof of total disability for four months, insurer 
was liable where insured became totally disabled on March 14th, premium due March 
=~ not paid, and insured died March 25th. Avery v. New York Life Ins. Co. 
( 


quent inability to personally furnish proof of disability. Notice of total disability before 
default in payment of premiums held condition precedent to liability for disabilit: 
benefits under life policy. Egan v. New York Life Ins. Co. (U.S.) ............ ; 
362—“Total and permanent disability” within clause in life policy waiving premiums does 
not mean state of absolute helplessness, but inability to do substantially all material 
acts necessary to prosecution of any occupation for remuneration or profit in substan- 
tially customary and usual manner. Atlantic Life Ins. Co. v. Worley. (Va.) ...... 
362—Disability benefits in life policy held not recoverable in absence of due proof of total 
and permanent disability prior to default in payment of premium. Notice to insurer by 
beneficiary of life policy that insured had beginning of general paresis, for purpose of 
preventing insured changing beneficiary, held not proof of total and permanent disability 
mecessary to suspend the payment of subsequentl 
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f p y maturing premiums. Bloss_ v. 
Equitable Life Assur. Soc. of United States. (Wash.) 11 


362—Under life policy waiving premiums during disability, held that proof of permanent 
total disability must be supplied prior to lapsing of policy for nonpayment of premiums. 
Generally, insanity or incapacitating sickness of insured, because of which he fails to 
pay premium or assessment when due, will not excuse failure so as to prevent for- 
feiture, termination, or suspension of rights if policy provides therefor. Incapacity of 
insured on account of insanity furnished no excuse for failure to make due proof of 
permanent total disability during time that policy was kept in force by payment of 
premuums. Reynelds v. Travelers Tas. Co. CWA) ick cso easccissccccnvetnnicees 
362—Under life policy provisions waiving payment of premiums during insured’s disability, 
insurer’s receipt of proof of disability before policy lapses is condition precedent to 
waiver of premiums, an failure to furnish such proof is not excused by insured’s insan- 
ity. Da. Corte v. New. York life Ina, Co, CW. Wad). ..05 oc. ceenensacss = Rm sias 
362—Under life policy provisions waiving payment of premiums during insured’s disability, 
insurer’s receipt of proof of disability before policy lapses is condition precedent to 
waiver of premiums, and failure to furnish such proof is not excused by insured’s 
insanity. Iannarelli et al. v. Kansas City Life Ins. Co. (W. Va.) 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
$ 364. IN GENERAL. 5 . 
364—Loan value on life policy containing table showing that policy had loan value after 
payment of seven annual premiums held available after payment of seventh premium 
and before payment of eighth premium. Loan value, sufficient to meet quarterly 
premium, must be so applied by insurer, to prevent forfeiture of life policy for non- 
payment of annual premium, though insured had not elected to make quarterly pay- 
ments, Continental 116 don. CO: %. SPP. COR ois ces eens ieccsccsenewsnannves 
§ 365. —— REINSTATEMENT. 
(1). In general. ; 
365(1)—Insurer was not liable on lapsed life policy under laws of Tennessee, where insured 
died before application for reinstatement was approved by insurer, as required by 
policy, though money and note required to reinstate had been paid to agents, without 
express or implied authority to bind insurer. Interstate Life & Accident Co. v. Pannell. 
(Miss.) se Sats Dk Min AS Mio Rk ovate rete te ie laae sd eee ok See ar eboN a Sa oEa on eee Sins oom eee: 
365(1)—Reinstatement of life policy reinstated all its terms including incontestability 
clause; hence policy was not contestable for fraud in procurement of original policy 


1694 





378 


887 


544 








Topical Index 








after expiration of period specified in incontestability clause. Contract reinstating life 
policy, lapsed for nonpayment of premiums, is separate and distinct contract from 
original policy contract. Insurer held entitled to cancel fraudulently procured contract 
reinstating life policy, notwithstanding original policy contained clause making it incon- 
testable after one year, and notwithstanding suit to cancel contract to reinstatement 
was not brought within one year from date of original policy. Acacia Mutual Life 
Ins. Ass’n v. Kaul. eM Be js ss’ axa dice ota a vs ata dnin Sie ae el a ade ATER Mae eae re 
365(1)—Beneficiary could avoid life policy provision limiting reinstatement only by show- 
ing that officers of company waived provision with full knowledge of insured’s poor 
health. Western & Southern Life Ins. Co. v. Bennett. (Ohio.) ..................... 
365(1)—Insurer held liable on life policy, where original policy lapsed for nonpayment 
of premium, but application for reinstatement had been made. Gilreath & Security 
SG ae NN es UG MN sino hse ao asain ocute shone te Dk RE ee a UE Ea OE die eee 
365(1)—Statute providing that no statements not made in writing and attached to policy 
shall be used to avoid policy held not applicable to statements made by insured to 
obtain reinstatement of policies after lapse thereof. Duncan et al. v. Penn Mut. Life 
SO Se CRON ii caren emis 100.0 eke sea npaaen Ganed Nenet sauces se eeuea ein wae Gamenee 
365(1)—Insured’s wife, named beneficiary in life insurance policies, reinstatement of which 
insurer rescinded, was bound by insured’s cashing of insurer’s check for premiums 
paid on reinstatement with interest. Insured accepting and cashing insurer’s check 
for premiums paid on reinstatement of life insurance policies agreed to rescission of 
reinstatement, as declared in letter offering check, but such rescission did not rescind 
policies, Kineasd: vy, New Youk. life Tas. Co. OU. Ss.) osc cas cn cetcntwavcinescas 
(2). Condition of reinstatement. 
365(2)—Under life policy which was incontestable after one year except for nonpayment of 
premiums, insurer held required to ascertain whether insured’s statements in application 
for reinstatement were true within one year after reinstatement of policy following its 
apie _ to take action if statements were untrue. Franklin Life Ins. Co. v. Jones. 
— Neer eer ee ee Te ee eee eee ee Eee ee ER ee 
365(2)—Insured in making statement, in procuring reinstatement of lapsed life policy, that 
he was then in good health did not warrant absolute truth of statement, but only its 
truth to extent of his knowledge. Acacia Mutual Life Ass’n v. Kaul. (N. Bekescces 
365(2)—Where life ploicy had lapsed for nonpayment of premiums, insured in paying back 
premiums to procure reinstatement of policy was not required, in absence of request 
from insurer, to produce evidence of insurability. Gross v. Home Life Ins. Co. ~ 
GE: CURR 5 israceig praniaara sa ae da wnat bs PERT RAE ROCKO OLA E ESSERE Coens 
§ 366. ELECTION BETWEEN RIGHTS. 
366—Provision in life policy providing that insured may receive “paid-up insurance” after 
policy lapsed did not become operative catneiatioall upon expiration of grace period 
for payment of premium, where insured had three months within which to avail him- 
self of one of three options, of which “paid-up insurance’? was one. Provision under 
option for “paid-up insurance” after lapsing of life policy that, if no other option 
is selected, policy will be continued in force thereunder, held to mean_ selection 
within three months of lapsing, where policy gave insured three months within which 
to exercise option. North Carolina Mutual Life Ins. Co. v. Terrell. (Ala.)......... 
366—Without insured’s authorization, insurer had no right to use surrender value of life 
policy to pay overdue premium to prevent lapse of policy. Silverman et al. v. New 
be Came Bete Cok Ge Sek oeiivcc a cceccdacenccmhanactslelesa onesie bate e aes 
366—Insured’s agreement to surrender life insurance ‘policy sued on for cash payment ‘of 
reserve value held not offer by insured, lapsing because of failure to make such pay- 
ment within reasonable time or before insured’s death. Rights of parties to life insur- 
-_ policy ba fixed when insured exercises option thereby. Pacific States Life Ins. Co. 
V GEOR OEE SE cc aads cen cca necns Gdeenseeess aHeeeeeewas ee eck bEbseeeas caer 
§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Dividend not applied as premium, under extension agreement held part of policy 
reserve which carried policy beyond insured’s death. Where loan application provided 
for application of dividends in reduction of loan, but loan was not consummated, 
dividends held applicable to purchase of extended insurance. Mickelson et al. v. 
Equitable Life Assurance Society of United States. (Minn.).................. 
367(1)—Beneficiary held not compelled to elect as between statute and policy provision 
for computing extended life insurance after default in payment of premiums, but 
statute and policy eee made up contract of insurance. Gooch v. Metropolitan 
Bee, ES ow oe he gate aidcd vic eps 0 As bee a ene eee ee a ee a a 
367(1)—Provisions for pe indemnity in case of accidental death held one of amounts 
insured on face of policy within statute, and recoverable, notwithstanding subsequent 
provisions that, if policy was automatically extended, special benefits of double indemnity 
should not apply. Cunningham v. Great Southern Life Ins, Co. (Tex.) 
(2). Amount available to purchase extended insurance. 
367(2)—Life policy provision that any indebtedness of insured to insurer should reduce 
amount continued as extended term insurance in such proportion as indebtedness bears 
to cash value held invalid. Gooch v. Metropolitan Life Ins. Co. (Mo.)........... 
§ 368. —— PAID-UP POLICY OR VALUE. 
(1). In general. 
368(1)—Life policy provision that, if insured did not, within 3 months after default in 
payment of premium, exercise option to receive cash surrender value, or paid-up insur- 
ance for reduced amount, or full insurance for reduced period, policy should be con- 
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tinued for reduced amount of paid-up insurance, held self-executing. Metropolitan Life 
Sita. his: een CRI Wis fa EN Scher Shae oa RIE Dee OG EET Cntseai ee Ve Sa eestor Te Sel aR 1416 
$ 369. SURRENDER VALUE. s 
369—Under industrial life policy which limited right to demand cash surrender value to 60 
days from date of default in payment of any premium when due, and which barred 
forfeiture for nonpayment of premiums until four premiums were in arrears, “‘date of 
default” from which 60-day period began to run was date when first unpaid premium 
fell due and not date when fourth unpaid premium fell due. Cochran v. National Life 
a Rent ine en: TD cc oka widest cerca ween nae Avie vehicle Sara neeBRNd 
369—Where life policy lapsed for nonpayment of premium and was not reinstated, insurer 
paying surrender value held released from further liability. Silverman et al. v. New 
York Lite Ina, Co, (0. 'S.)..-" 0c. SASHA Oe nie actly 11 
369—Insured, remaining silent after surrendering life insurance policy for cash payment of 
reserve value, acquiesced in insured’s delay in payment thereof, so as to preclude 
rescission of surrender contract on such ground. Beneficiary, of life insurance policy, 
surrendered by insured for cash payment of reserve value, could not rescind surrender 


contract after insured’s death because of delay in making payment. Avery v. New York 
Life Ins. Co. (U. 


-) 
§ 370. ACTIONS. 
370—Evidence that insured obtained reinstatement of life policy by misrepresentation in 
application therefor concealing that insured received medical treatments required can- 
cellation of reinstatement. New York Life Ins. Co. v. Hollis et al. (Ga.)....... 258 
370—Evidence sustained special finding that insured was in good health when payment was 
made to reinstate life policy. Evidence sustained special finding that insurer waived pro- 
visions of life policy relating to reinstatement. Moss v. Spot Cash Ins. Co. (Kan.).... 818 
370—Waiver of condition of reinstatement of life policy cannot be proved solely by 
insurer's acts done after insured’s death. Evidence that retention for unreasonable 
length of time of premiums paid to reinstate life policy, by insurer, from whom 
insured’s illness was concealed, was waiver of provision requiring evidence of insured’s 
sound health as condition to reinstatement held insufficient for jury. State ex rel. 
Metropoliten Lite Ins: Co... v. Siam et ah, GUI) cies ecsis gine si aakeatosmsans . .1438 
370—Evidence, including fact that insurer retained premium on life policy, which had lapsed 
for nonpayment of premium, for 20 days before insured’s death, held to make jury issue 
whether policy had been reinstated. Gross v. Home Life Ins. Co. of America. (Pa.)..1149 
370—Evidence held to establish fraud and misrepresentation in procurement and reinstate 
ment of life policies, particularly in respect to representation as to use of intoxicating 
liquor. Duncan et al. v. Penn Mut. Life Ins. Co. et al. (Tenn.) ieee 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid er 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Any condition inserted in policy for insurer’s benefit may be waived by one having 


authority, and consideration is not essential to such waiver. New York Life Ins. 
Co. v. McJunkin. (Ala.) 








BT Oe Fe ee Oe Pe ee ety nga aR pr aronenat tt ge ke See eae 

371—To justify court in declaring forfeiture of life policy waived by insurer, it should 
reasonably appear that such was insurer’s intention expressed or implied. Crease v. 
RARESTY, TRAUOITORE EEE ONES EN. NOUR cious cake c eae kode Lek ORR G UAE Les 822 

371—Estoppel cannot be invoked to impair force and effect of prohibitory law, such as act 
goneras coinsurance clauses in fire policies. Gebelin v. Detroit Fire & Marine Ins. 
0. BaP a9 5 1a ash cae atts ve: orn ah atN ie bene aS a a ARRAS MILO ae Sm TER AD ETN ats ane ae area ei 

371—Waiver of grounds for forfeiture of fire policy need not be based on estoppel nor 
new agreement supported by consideration. Home Ins. Co. of New York v. Shepherd 

et al. RAD ceric tis man sggiian Cae Reena oe yen eee ate ieee eee aes wea. 441 

371—Where_ insurer with full knowledge elects not to take advantage of forfeiture he 
waives it, though insured was not misled to his prejudice, and such waiver may be 
express or implied, before or after forfeiture. Insurer waiving forfeiture must treat 
contract as though no forfeiture had occurred. Pellon et al. vy. Connecticut General 
SEEM PAI MD icc, Soy cri. tress Scarane een PRONE ich BE OPE OI Se 367 

8 372. WHAT. CONDITIONS MAY BE WAIVED. 

372—Any condition inserted in policy for insurer’s benefit may be waived by one having 
authority, and consideration is not essential to such waiver. New York Life Ins. Co. 
v. McJunkin. (Ala.)...... 12 


372—Loss not within coverage of fire policy contracts cannot be brought within coverage 
by invoking principle of waiver or estoppel. As respects waiver assured’s execution 
of mortgage on insured automobile, still in force at time of destruction 
of car, held not to remove property from coverage of policy prohibiting mortgage 
not set forth therein. Home Ins. Co. of New York v. Campbell Motor Co. (Ala.) 738 
372—Provision of 5-year crop hail policy operating to work forfeiture in mutual_insurer’s 
favor may be waived by it. Green v. Minnesota Farmers’ Mutual Ins. Co. et al. 
(Minn.) Les sper) 5d WL Rose Shab Ohe CONE as TE RIE DER OTE eae E ee . 666 
arate apatee, ety waive compliance with policy provision inserted for its benefit. Riley 
Vv. Jirth. (Pa.) soda eral ik od SaaS ics SiR Raton ‘ 
372—Provision for forfeiture is inserted in policy for benefit of, and may be waived by, 
insurer. Provision for forfeiture is binding to extent that insured cannot ignore it, nor 
can courts grant relief against it, but insuer may waive it, or by its conduct lose right 
to enforce it. Reynolds v. Travelers’ Ins. Co. (Wash.) ............... cece cece 1198 
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§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
375(1)—Insurance agent cannot bind principal by waiver of policy terms after forfeiture. 
Relies =; Caroline Tite be Ge CGN occ s ccs ania udieaua le acetone ceaye cece euerees 
375(1)—Insured cannot claim waiver of forfeiture of life policy for nonpayment of pre- 
miums by proof of agreement with insurance agent without evidence of agent’s author- 
ity to make agreement or its ratification by insurer, acceptance of check for overdue 
premium and check for subsequent premium within period of grace by insurance agent 
with limited authority to deliver policies and receive premiums, who neither cashed nor 
turned checks over to insurer, held not to estop insurer from claiming forfeiture for 
nonpayment of overdue premium within period of grace. Geha v. Baltimore Life Ins. 
Oe. BRR Sic viac cca vaaiclkvannaeaeunuaene ceed orsert«Mile bree ccs Mie eee 338 
(2). Nature of agency. 
375(2)—Agent who issued fire policy could bind insurer by eases Insurance comgene of 
North America v. Williams. (Ariz.) 389 
375(2)—Under Arkansas law, local collection agent. has no authority to waive forfeiture 
provision of life policy for nonpayment of premiums on time. Under prvisions of life 
policies that nonpayment of premiums for four weeks would lapse policy unless 
reinstated by insurer, policies held suspended during term of default though local 
collecting agent allegedly promised to keep policies in force. Owens v. Washington 
Wieeee eee: Ti Ga, CR as ooo ae cde ccc ac cunes aha bianco Ravemuaeiseeadeeyaes ..561 
375(2)—Soliciting and collecting agent, who has subsisting interest in premiums to be paid 
on crop hail policy over its entire 5-year term, sent by mutual insurer, to collect 
delinquent premiums, could waive forfeiture provision. Green v. Minnesota Farmers’ 
ee ee ee PR a, cas aos ccm Seek oO SERA One er takde eau Oakad 666 
375(2)—Life insurer’s agent authorized soliciting insurance, delivering policies, and collect- 
ing premiums, may, by his acts and representations in receiving application, estop 
insurer from denying liability on policy. Equitable Life Assur. Soc. of the United 
Sees DCR, CN ec < ea ease hh cee wees amos sien kaka pe Cee ce ee ees 1140 
$ 376. ——- EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Local agents authorized to make insurance contracts, countersign, issue, and deliver 
policies and receive premiums, may waive stipulations in policy, notwithstanding printed 
stipulations to contrary. Hiller v. Connecticut Fire Ins. Co. (Mo.)...............- 505 
(3). Knowledge or notice of limitation. 
376(3)—Warnings appearing on policies held immaterial on question of estoppel of 
insurer to assert insured’s unsound health, where insured was foreigner unable to read 
English. Salamida v. John Hancock Mut. Life Ins. Co. of Boston, Mass. (N. Y.) 59 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Insurer’s acceptance of premiums without knowledge of change in ownership does 
not continue fire policy, voidable for change in ownership without insurer’s consent, in 
force for benefit of new owner. Ward et al. v. Continental Ins. Corp. et al. (Okla.) 117 


(2). What constitutes knowledge or notice in general. 
377(2)—Life insurer did not waive insured’s false answer that he had not been denied 
insurance, because medical impairment card in insurer’s possession allegedly contained 
information relative to denial where over six years’ difference in birthdays appeared 
between insured’s application and information on card, and insurer checked only 
similarities involving two years’ difference in birthdays. Greber v. Equitable Life 
| ee a SS eae eer erie re eer 1060 
377(2)—Insurer’s knowledge of falsity ot some of insured’s statements respecting prior 
health did not raise estoppel preventing insurer from setting up fraud in other repre- 
sentations as to health by way of defense to action on policy, though such knowledge 
may have been sufficient to raise suspicion as to truth of other representations relied 
ee Be ee ee Se ee eee eee 
377(2)—Record of bill of sale conveying insured property to secure debt will not prevent 
“‘nsurer from availing itself of fire policy provision requiring sole and unconditional 
ownership; actual notice to insurer ome necessary. People’s Credit Clothing Co. v. 
Cae Gamer Sis CR. OE I ik a kia cic oak weevenscccnsecamevavacuadets 
377(2)—Insurer is charged with notice of all facts disclosed by application for policy. 
Colon, Wet. Bid Bee VC Coe CO oi aii Sion a cessavavsivecadsecncteustes 
377(2)—Insurance company cannot escape imputation of knowledge concerning insured’s 
health by showing clerk was negligent in not communicating information, where card 
containing information was kept by insurer in its files, since this itself was notice 
to company. Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) ............... 367 
(3). Facts putting insurer on inquiry. 
377(3)—Insurer could not resist payment on life policy because insured misrepresented 
condition of his health where soliciting agent and superintendent both knew insured had 
been treated at a hospital but failed to examine its records, which would have disclosed 
insured’s ailments. Hulbert v. National Life & Accident Ins. Co., Inc. (La.) ...-..... 819 
377(3)—Agent of insurer, when informed by insured of insured’s ill health, was bound to 
make reasonable inquiry before issuing policy. Salamida v. John Hancock Mut. Life 
Tees. Go OR a Sees. CU, Wa ei sirvccxandcuwciaccsnecnnsaveare uence nts auwus 59 
377(3)—Application reciting that insured carried other mutual insurance with named com- 
pany put insurer on inquiry as to character of such insurance, as respects waiver of 
provision against other insurance. Coleman Mut. Aid Ass’n v. Clark. (Tex.) 
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377(3)—Where insurer kad notice respecting health of insured, insurer was chargeable 
with all such facts as reasonable diligence in prosecuting inquiry in proper direction 
would have brought to its knowledge. Pellon et al. v. Connecticut General Life Ins. 
Roe MD a chai a viaahis oe habsauian so uiain wisn pena eeina CINTA we amen ake aaie 66s 367 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. i 3 3 
378(1)—Insurance agent’s knowledge of state of title evidences waiver or estoppel against 
setting up forfeiture of fire policy for want of sole and unconditional ownership or 
fee-simple title. Gunn v. Palatine Ins. Co., Ltd., of London, England, et al. (Ala.) 108 
378(1)—Insurer’s agent, having entered contract for fire policy and received premium, 
knowing situation as to ownership of goods, such knowledge precluded insurer from 
defending on ground insured was not sole owner, unless there was fraud or collusion. 
Breiand tat, ‘vw, Great Staves: Ins. Cos Ce oso ccs woke seme waar oulogas wees. oc 
378(1)—Insurer was charged with notice of facts known by its authorized agent who 
inspected changed location of household goods covered by fire policy which provided that 
insurer was not liable if property was removed to another location without its written 
permission. Bemisdarfer v. Farm Property Mut. Ins. Ass’n of Iowa. (Ia.) ....... 1508 
378(1)—Information given agents taking application for accident and health policy concern- 
ing trouble with applicant’s leg was imputed to insurer where there was no collusion 
between applicant and agent. Ross v. First American Ins. Co. (Nebr.) Man Age 
378(1)—Where fire insurer’s local agent, before effective date of renewal policy, knew of 
change of ownership taking place when insured exchanged the property covered for 
other property, fact that agent held mortgage on the other property held not to 
prevent agent’s knowledge from being imputed to insurer. Mahler v. Milwakuee 
MRCUNNIOR 206. "SR, OR Mas” SOR ONEED: aiid. cic. encoun day Suwee ames boas eR ERS Le eew ue 1263 
378(1)—Knowledge of insurers’ agent that icehouse to be insured stood on leased ground 
held knowledge of insurers, as regards right to reformation for mutual mistake. Mancini 
et al. v. Yorkshire Ins. Co., Limited, of York, England. (RB. 2.) onc ciiccwisesencs 
378(1)—Knowledge possessed by insurer’s agent of insured’s true condition at time of 


application for industrial life policy is imputable to insurer. Scott v. National Life 
ONG, TNE, PION 0 agi Go noe ss aan RR we ei kod ote Heck an SIR Ie eS . 595 
378(1)—-Any knowledge of foreclosure of mechanic’s lien acquired by adjuster in adjustment 
of fire loss would be imputed to insurer. Home Ins. Co. of New York v. Shepherd 
RE PRMD: crises Riese We rariercta ea aye sn eiah  pedtova estas hara ate ee Rade aidion ere as ceca Gt Siesta eas. 
378(1)—Where insurer intentionally elects to take advantage of known existing default in 
payment of premiums, law, to avert forfeiture of policy, will hold insurer irrevocably 
bound as by election to treat contract of insurance as if no cause of forfeiture had 
occurred. National Mut. Acc. Ins. Co. v. Hicks. (Tex.) 
378(1)—Where, after deal for exchange of real estate was closed, but before house was 
delivered to plaintiff pursuant thereto, such property was destroyed by fire, plaintiff 
could recover insurance under policy issued to former owner, where insurer’s recording 
agent was advised of negotiations. Home Ins. Co. of New York v. Roberts et al. 


Beh fale pS io tage Ria auth ig om kts ae cone Rie a on mcr cas Pr arta a a cin Ree es aU nit oe eos 1550 


breach of condition as to such service in defense to action on sprinkler leakage policy, 
where insured entirely discontinued service without insurer’s knowledge. Coleman 
Purnture Casporstion: 9; Taome fon. En. OU SO oe cs aa cass sce ois noeec ewan eae 643 
378(1)—Insurer was not relieved from liability under burglary policy because of false 
warranty that insured had not been burglarized within five years prior to date of 
application, where insurer had knowledge of prior burglary, such false warranty not 
increasing risk. Insurer held charged with knowledge of agent in receiving application 
for burglary policy that insured’s premises were burglarized within five years prior to 
date of application, though warranty stated that no burglary occurred within five years. 
McKinnon v. Massachusetts Bonding & Ins. Co. (Wis.) 
(2). Who is agent of insurer? , 
378(2)—Facts held to show that insurance broker who was not authorized agent of insurer, 
but who secured burglary policy for insured and received premiums therefor, was agent 
of insurer, as respects notice. McKinnon v. Massachusetts Bonding & Ins. Co. 
MOURA koro nc canis wis sets ean cmician ts eesty tron mines a wan nae pie ie te ear eat en 1036 


(3). Nature of agency and authority of agent. 

378(3)—In action on life policy defended on ground of false answers by applicant, respecting 
health, court, properly instructed that company physician’s knowledge of applicant’s 
health would be knowledge of company. New York Life Ins. Co. v. Parker. (Ark.) 545 

378(3)—Insured’s obtainance of additional fire insurance without having mutual insurer’s 
consent indorsed on existing policies avoided policies, notwithstanding insured informed 
insurer’s soliciting agent, who was also insurer’s treasurer, director, and member of its 
executive committee that insured intended to procure additional insurance. Jackson v. 
Mpa Spee Tee: RNG: ASD, SER CU on oc own celin's emesee ce see areas 906 


378(3)—Knowledge of persons employed by insurer’s general agent to help procure group 
health and accident insurance concerning health of member of group when policy was 


issued held imputable to insurer. Dees v. National Casualty Co. (Tenn.) .......... 1323 
378(3)—Knowledge of insurers’ general agents is imputable to their principals. Cooley v. 
ie Se OO EMD og op a cc awissiow tues Sane ike neeeaimacicaaeeees 430 


378(3)—That applicant informed life insurance agent of former abnormally high blood 
pressure was immaterial, where agent withheld such information from insurer and 
application provided that written answers were true and sole basis of contract and that 
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agent was without power to waive contract provisions. Atlantic Life Ins. Co. 
Hoefer. (U. S. 

378(3)—If person taking oral application for automobile liability insurance was insurer’s 
agent, such person’s knowledge of accident between date of application and issuance 
of policy bound insurer; otherwise not. Where person taking oral automobile liability 
insurance application sent ‘Report’? to insurance company pursuant to custom, and 
another company, under arrangement with first company, issued policy, person taking 
application held not agent of either company, but mere broker, nor was first company 
agent of second company; hence broker’s knowledge as to accident before issuance of 
policy did not bind insurer. Under record, insurance broker receiving oral application 
for automobile liability policy held not ostensible agent of insurer; hence insurer was 
not estopped to attack validity of contract on ground of concealment of accident 
preceding issuance of policy. Insurance broker could not bind automobile liability 
insurer by his knowledge of accident. broker — agent of insured. Strangio et al. 
v. Consolidated Indemnity & Ins. Co. S.) ‘Retten mucin 

§ 379. RE a OF FALSE ANSWERS IN APPI, ICATION BY AGENT OR 

NDER HIS DIRECTION. 
qi). ON general. 

379(1)—Insured has done his duty when he imparts to insurer’s agent requisite truthful 
information to enable agent to write answers correctly in application, and agent’s failure 
to do so, whether result of mistake or fraud, cannot prejudice insured. Washington 
National Ins. Co. v. Martin. (Ark.) 

379(1)—Fire policy cannot be avoided for misrepresentation of facts material to risk, such 
as size and value of buildings, where due to fault of insurer’s agent and not to fraud 
or bad faith of insured. Malm v. State Farmers’ Ins. Co. of Omaha, Nebr. (Nebr.).. 

379(1)—Where_ insured makes truthful answers to questions in application, but answers, 
owing to fraud, mistake or negligence of agent filling out application, are incorrectly 
transcribed, company is estopped to assert their falsity. Rule that insurer cannot assert 
falsity of insured’s truthful answers incorrectly transcribed is applied liberally with 
reference to illiterate applicant. Pellon et al. v. Connecticut General Life Ins. Co. 


Vt.) 

$794) Where fire insurer’s agent, to whom facts regarding risk are correctly stated, makes 
erroneous insertion in application, insurer is chargeable with agent’s mistake, regard- 
less of whether application is attached to policy. Bays v. Farmers’ Mutual Fire Ass’n 
of West Virginia. (W. Va.) 

(4). Life and accident insurance. 

379(4)—Where false answers to questions in application for accident policy were made by 
insurer’s agent without insured’s knowledge or consent, and insured did not sign appli- 
cation, insurer was estopped from setting up such false answers in avoidance of policy, 
where accident occurred eight days after delivery of policy. Washington National Ins. 
Co. v. Martin. (Ark. 

379(4)—Under New vat law, insured had duty to read or have read to him terms of 
life policy, including statements in copy of application, and to have answers corrected 
if they were incorrect. Where insured accepted life policy with application annexed 
containing untrue answers to questions, and held it for 9 months until death, beneficiary 
could not disavow representations in application, though proof did not show that insured 
signed application. New York Life Ins. Co. v. Rigas. (Conn.) 

379(4)—Applicant for sick benefit policy was not responsible for errors or false answers in 
application filled out by soliciting agent vested with apparent authority to accept and 
submit application to insurer, in absence of fraud or knowledge as to limitations on 
agent’s authority at time of application. Sun Indemnity Co. of New York v. Hulcer. 


y- 
379(4)—Insurer whose agent wrote application for life policy with knowledge of insured’s 
ill health, and thereafter received premiums, held estopped to avoid policy on ground 
of insured’s unsound health of time of issuance thereof. Salamida v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass. (N. ) 
(5). Good faith of insured. 
379(5)—Where insured knowingly permits application for industrial life policy containing 
material misrepresentations to be presented by subordinate agents to insurer’s officers 
under circumstances which insured knows negative probability that facts will be 
Ce = can be no recovery on policy. Scott v. National Life & Accident Ins. 
Tenn 
379(5)—As prerequisite to application of eonconst prohibiting insurer from asserting falsity 
of truthful answers incorrectly transcribed, there must be perfect good faith of applicant. 
Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) 
(6). Effect of limitations on powers of agent. 
379(6)—Statement in sick benefit policy that notice to or knowledge of agent would not 
preclude assertion by insurer or any defense was ineffectual to render insured respon- 
sible for false answers or errors in application, filled out by agent, where applicant at 
time had no knowledge of such limitation. Sun Indemnity Co. of New York v. Hulcer. 


7). A for insurer or insured. 
379(7)—One 1 ame and authorizedly receiving premium for fire ploicy to be 
issued, although not quiere’ Bg — is insurer’s “agent.” Malm v. State 
Farmers’ Ins. Co. of Omaha, . ebr. 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 


380—Insurance agent representing conflicting interest cannot waive contract stipulations 
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for protection of insurer, thus favoring one client at expense of another. Gunn y. 
Palatine Ins. Co., Ltd., of London, England. (Ala.) .. SIs ohne GUsra ree Reis ra a 168 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 383. ORAL WAIVER. 
383—Insurance agent can waive conditions subsequent only in writing, where policy requires 
written waiver. Insurance agent could not orally waive clause voiding policy if fore- 
closure proceedings were commenced against insured property, where foreclosure pro- 
ceedings were commenced after issuance of policy requiring written waiver. Insurance 
Company of North America vy. Williams. (Ariz.) en a) cies SNR ate ho Mail tera a 389 
383—Where fire policy provided against waiver of conditions unless written upon or 
attached to policy, agent’s oral agreement to waive condition against change in pos- 
session of property insured held not to estop insurer from asserting violation of con- 
dition, where policy was in insured’s possession and was not made accessible to agent, 
notwithstanding local custom of mailing such waivers to insured, to be held with policy. 
Aronoff et al. v. United States Fire Ins. Co. of New York. (Ga.) ............... 
$ 386. ——~ WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 
386—Knowledge of soliciting agent or examining physician that insured had had disease 
waived -life policy provision requiring insured to recite disease in waiver signed by 
insurer’s secretary, notwithstanding policy provision that agent could not waive for- 
feiture. Metropolitan Life Ins, Co: vy: Hale. (Ga.)... 55. oc cnecaccccascadsas, 250, 259 
386—Provisions of life policies restricting authority. of agents to waive grounds of 
avoidance of liability and requiring waiver to be indorsed on policies by executive 
officer, being inserted for insurer’s benefit may be waived by insurer. Owens v. 
Wasningion Fidelity: “National “ins: (Ca: RG) ci 5.02.0 cadence an d's a bila guahwhoe en 561 
386—Stipulation in automobile fire policy forbidding waiver or modification of terms thereof 
by parol may be waived. Ley v. Home Ins. Co. of New York. (N. D.) ............ 768 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. s . 7 M 
388(1)—Fact that insured husband, before lapse of life policy, negotiated with insurer for 
new policy in reduced amount did not extend time of premium payment until attempted 
change was brought to actual notice of irrevocable beneficiary. Ruckenstein v. Metropolitan 
Este Ins, Co. (Ni ¥.) «2.05 ~s got easeessrsneesceeeesens Econiy si elaiiniary hee bia aio nl bine 6s: ¢ 1133 
388(1)—Election of insurer to waive nonpayment of premiums may be express or 
implied, and any competent evidence, direct or circumstantial, may be shown which tends 
to prove or disprove such facts. National Mut. Acc. Ins. Co. v. Hicks. (Tex.) eke 1329 
388(1)—Fact that underwriter’s association’s inspector allowed insured to maintain incom- 
plete watchman service, not complying with condition in sprinkler leakage policy, 
did not preclude insurer from denying liability, where insured entirely discontinued 
such service without insurer’s knowledge. Coleman Furniture Corporation v. Home Ins. an 





beneficiary that premiums did not have to be paid held not to have waived requirement 
of due proof of total disability prior to default in payment of premiums. Bloss v. 
Equitable Life Assur. Soc. of United States. (Wash.) ...................0.0005. 1189 
3 Acts and conduct of insurer or agents in general. 
388(3)—Where life insured defaulted in payment of premium, notice of accrued dividend 
deductible from premium did not waive, nor create estoppel to assert, forfeiture, nor 
extend policy pro tanto. Metropolitan Life Ins. Co. v. Smith. (Ga.) ........ rss ae 
388(3)—Insurer’s course of conduct, leading insured to believe forfeiture of life policy 
would not be incurred to estop insurer from enforcing forfeiture, must depend, not on 
solitary insurance, but on series of instances amounting to custom. Crease v. Liberty 
Rn eteEAl AUS OH RO, MR oe ow sic ght rate acta & os Seah IN aR SNA SLES aie aoa 822 
388(3)—In action on fire policy which provided that insurer was not liable if household 
goods were removed to another location without its written permission, insurer which 
negligently failed to forward such permission to insured before fire destroyed goods 
held estopped to set up defense that insured lacked such permission. Bemisdarfer v. 
Pari Pcaperty Mut. Tae. ASee OC TOCA: CRB 6 oa 65k bus ser eee se bene aes . .1508 
388(3)—Mutual insurer, leading its member to believe that his policy is in force cannot, 
in occurrence of loss, assert contrary position. Green v. Minnesota Farmers’ Mutual 
Se OR AN, NERT s cray ddl ou nda ehinls i Br eee ts recta ce wR Lent aed mabe, areas 666 
388(3)—Insurer by its conduct may waive defense under policy otherwise available. Kings- 
land v. Missouri State Life Ins. Co. (Mo.) 
388(3)—When insurer has knowledge of facts constituting forfeiture of policy, any unequi- 
vocal act after forfeiture becomes absolute, recognizing continuance of policy or inconsis- 
tent with forfeiture, constitutes waiver thereof. Insurer, which, with notice of facts 
which will relieve it of liability for loss already sustained, requires or induces insured 
to incur expense or trouble, is estopped from insisting on pre-existing cause of 
forfeiture. Propeck v. Farmers’ Mut. Ins. Ass’n of Grayson County. (Tex.) ....... 88 
388(3)—Any recognition of validity of fire policy and liability for loss thereunder by 
insurer after knowledge by local agent or adjuster of proceedings to foreclose mechanic’s 
lien waived right to forfeit policy because of such proceedings. Home Ins. Co. of 
New York v. Shepherd et al. (Tex.)....... Sy eat i Fen Sate a aoe a ee . 441 


388(3)——Insurer’s letters to insured dated after accident policy was alleged to have lapsed 
concerning insured’s claimed payment of quarterly premium to insurer’s agent, indi- 

cated intention to treat policy as binding thereby waiving forfeiture thereof. Alamo 

Health & Accident Ins. Co. v. Cardwell. (Tex.) ; 


388(3)—Reply letter of insurer’s general agent to inquiry regarding premium status of 
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life policy, advising only respecting future premiums due if policy remained in force 
and attaching premium notices held not waiver of defaults in premium payments where 
letter and notices resulted from mistake and premiums had remained unpaid for over 
year. Ross v. New York Life Ins. Co. (U.S. 

388(3)—Insurance company having knowlewge o 
into negotiations or transactions by which it recognizes or treats policy as still in force, 
or by its acts, declarations, and dealings leads insured to regard himself as being 
protected or induces him to incur trouble or expense, is estopped from relying on 
defense of forfeiture. Conduct of insurer in leading beneficiary to believe insurance 
was still in force held to estop it from relying on defense of forfeiture for nonpayment 
of premiums. Reynolds v. Travelers’ Ins. Co. (Wash.) 

(4). Custom and course of dealing as to payment of premiums. 

388(4)—Rule that insurer’s custom of accepting overdue premiums constitutes waiver of 
forfeiture provisions is not applicable, where insurer after accepting overdue premiums, 
requires policy to be surrendered for reinstatement. Insurer accepting premiums overdue 
for more than grace period did not waive forfeiture of life policy, where it accepted 
only one overdue premium subsequent to reinstatement of policy lapsed for previous 
overdue premiums, and payment was accepted conditioned on sound health of insured, 
> ig such time was in dying condition. Crease v. Liberty Industrial Life Ins. Co. 
(La. 

388(4)—Insurer under month-to-month life and accident policy by repeatedly accepting 
premium after first day of month did not waive right to defend action on policy on 
ground that monthly payment was not made before insured’s death occurred. Under 
month-to-month life and accident policy, insured’s repeated acceptance of belated pay- 
ments amounted merely to reinstatement of policy for remainder of month for which 


premium was paid, to cover casualties occurring thereafter during such period. National 
Life & Accident Ins. Co. v. Casillas. (Tex.) 


(5). Guaranty and indemnity insurance. 

388(5)—Attorney for insured could, without express authorization, enter into binding agree- 
ment with liability insurer that, by helping defend suit against insured, insurer would 
not waive right to assert insured’s lack of cooperation to avoid liability. Blackwood 
v. Maryland Casualty Co. (Ala.) 

388(5)—Nonwaiver agreement under which automobile liability insurer defended action 
against insured, but denied accident was covered by policy, could not be held void as 
to insistence of plaintiff who sued insured. In action by one who had recovered 
for injuries in automobile accident, to reach and apply interest of defendant in insurance 
policy, admission of nonwaiver agreement under which insurer defended original action 
held not error. Insurer under automobile liability policy by defending action against 
insured under nonwaiver agreement under which it denied accident was covered by 
pocy se not estopped to deny its liability. Liddell v. Standard Acc. Ins. Co. et al. 

ass. 


388(5)—In injured party’s action against motorist’s liability insurer after judgment and 


unsatisfied execution against motorist, insurer’s investigation and defense of injured 
person’s case against motorist held waiver of defenses under policy and esto 
from setting them up. Jusiak et al. v. Commercial Casualty Ins. Co. ; 
388(5)—That insurer defended automobile driver carrying person contrary to assured’s 
instructions did not estop insurer in action by injured person from claiming policy did 
net cose injuries to such person. Rhodes v. Ocean Accident & Guarantee Corporation. 


388(5)—Where automobile policy obligated insurer to defend owner and insurer had under- 
taken to do so, insurer could not reuire owner to execute, without consideration or 
fully understanding instrument, consent to reservation of all rights by insurer. Auto- 
mobile insurer which agreed to defend owner could not demand agreement that defense 
would be without prejudice to insurer’s rights. Agreement that automobile insurer’s 
defense of personal injury action should be without prejudice to insurer could be 
repudiated by owner who executed it without consideration and without being informed 
of its legal effect. Automobile Underwriters Ins. Co. v. Long. (Tex.) : 

388(5)—Where liability insurance company, with knowledge of facts and no effective 
reservation of its rights under policy, defends action against insured, insurer is 
estopped to deny its liability on ground risk was not covered. Automobile liability 
insurer, by proceeding to defend action against insured with knowledge of its claimed 
nonliability under policy, and of absence of insured’s assent to proposed reservation 
of its rights under policy, held estopped to claim loss was not covered by contract. 
Beatty v. Employers’ Liability Assurance Corporation, Ltd. (Vt.) 

§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 


(1). Breaches existing at time of issuance or delivery in general. e 
389(1)—Insurance policy is not voided by nonexistence of facts expressly made condition 
precedent to its issuance, where insurer knows of their nonexistence at that time. 
Insurance Company of North America v. Williams. (Ariz.) : 
389(1)—In group insurance, where master policy is issued to employer, notice of employer- 
employee relationship between insured and employer at time of issuance of policy is 
conclusive in absence of fraud, accident, or mistake. Equitable Life Assurance Society 
v. Florence. (Ga.) . j Le eeees 
389(1)—Insurer’s issuance of policy with knowledge of existing facts which, if insisted 
on, would invalidate policy from its inception, constitutes waiver of conditions in policy 
inconsistent with known facts. Cooley v. East & West Ins. Co. et al. (Tenn.) ...... 
389(1)—Insurer waives imperfection in application containing unanswered or imperfectly 
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answered question by issuing policy without further inquiry. Coleman Mut. Aid Ass’n 
v. Clark. (Tex.) 181 
389(1)—When insurer at time policy is issued knows of facts which would invalidate con- 
tract at inception if insisted on, such knowledge is waiver thereof and insurer cannot 
set up such facts to avoid contract. Hanover Fire Ins. Co. v. Nash et al. (Tex.). 1553 
389(1)—Issuance of automobile liability policy as of date preceding policy held not ratifica- 
tion of broker’s attempt to make contract effective of such date, where policy was 
issued without insurer’s knowledge of facts constituting concealment of accident 
preceding issuance of policy. Strangio et al. v. Consolidated Indemnity & Ins. Co. 
(a . are OM 
. Conditions as to title. 
389(2)—Where fire insurer’s local agent knew of change of ownership before effective date 
of renewal policy, fact that trust deed holder had not notified insurer of change of 
ownership, as required by New York standard mortgagee clause, held not to preclude 
recovery by such holder. Where fire insurer’s authorized local agent had actual notice 
of change of ownership and of incumbrances before inception or effective date of policy 
issued with New York standard mortgagee clause, written provisions repecting notice 
of “—" of ownership held waived. Mahler v. Milwaukee Mechanics’ Ins. Co. et al. 


389(2)—Insurer issuing fire policy in name of equitable owner as trustee for himself and 
cotenants in common, with knowledge of true ownership, cannot enforce forfeiture in 
equity on theory that insured was not sole and unconditional owner, as policy required. 
Written designation of insured in fire policy as trustee put insurer on notice that 
trustee was not sole and unconditional owner of property insured, as printed provision 
required. Where insurance agent wrote fire policy with knowledge that insured was 
not sole and unconditional owner, insurer was estopped to assert false representations 
as to ownership. Broyles et al. v. Scottish Union & National Ins. Co. et al. (Tenn.) 681 

389(2)—In action on fire policy, that agent of insurer knew, prior to issuance of policy, 
that insured owned only interest in remainder in property insured, estopped insurer to 
assert defense ~~ insured did not have sole and unconditional ownership. Hanover 
Fire Ins. Co. v. Nash et al. (Tex.) RG 

389(2)—Insurer, issuing special policy covering particular shipment as property of insured, 
with fact of consignment to third person fully disclosed, is bound by written admis. 
sion of title in insured, in absence of fraud. Puget Sound Bulb pep eataeds v. St. Paul 
Fire & Marine Ins. Co. (Wash. : . 

(3). Conditions as to incumbrances. 

389(3)—Existence of chattel mortgage on property insured did not avoid fire policy, where 
insurer’s agent was informed fact when he issued policy. Pizillio v. City of New York 
Ins. Co. (La.) ; ; 


(4). Condition as to other insurance. 
389(4)—Action of insurers’ agent in issuing fire policy which, to its knowledge, made 
total insurance exceed stipulated amount, constituted waiver of limitation on total 
insurance. Cooley v. East & West Ins. Co. et al. (Tenn.) .. Sten 
389(4)—-Insurer, by issuing policy and retaining premium with full knowledge that other 
insurance exists, waives condition against other insurance. Coleman Mut. Aid Ass’n 
v. Clark. (Tex.) 


(8). Renewal without objection. 
389(8)—Insurer’s rights under sprinkler leakage renewal policy, requiring insured to main- 
tain approved watchman, held not affected by insurer’s knowledge of character of 
watchman service during life of previously policy. Coleman Furniture ee v. 
Home Ins. Co. (U. S.) pus 


(9). Life and accident insurance. 
389(9)—Evidence of statements relating to applicant’s health made in application for 
industrial life policy was inadmissible, where insured was not examined by physician 
prior to issuance of policy and application was not annexed thereto. McBride v. Acme 
Industrial Life Ins. Co. (La. 
389(9)—If insurer had knowledge ‘of insured’s unsound health, or by exercise of reason- 
able diligence could have discovered his true condition, issuance of life policy without 
medical examination waived en regarding insured’s health. Hulbert v. National 
Life & Accident Ins. Co., Inc. (La. 
389(9)—Insured held not entitled to disability benefits under group policy where he was 
over age authorized to receive disability benefits notwithstanding that he was over 
such age at time policy issued. Rogers v. Metropolitan Life Ins. Co. (Mich.) 
389(9)—Group health and accident policy delivered by insurer with knowledge that member 
of group then had tuberculosis held valid, but delivery was not a waiver of insurance 
=~ — illness beginning after effective date of policy. Dees v. National we 
‘o. (Tenn 


§ 390. PAILS a ASSERT FORFEITURE OR TO CANCEL OR RESCIND 


390—Failure to notify insured that insurer intended to enforce clause voiding fire policy 
if foreclosure proceedings were commenced against insured property, after insured 
informed insurance agent that foreclosure proceedings were commenced, held to estop 
insurer from claiming forfeiture after property burned. Insurer must notify insured 
that it intends to enforce clause voiding fire policy if foreclosure proceedings were 
commenced against insured property, within reasonable time after insured who relied 
upon insurer to protect his interests, notified insurance agent that foreclosure proceed- 
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ings had been commenced. Insurance Company of North America v. Williams. (Ariz.) 389 

390—Though insurer may rescind insurance contract on discovery of false representations 
in application, it is under no obligation to do so, and may elect to await action by 
beneficiary and defend on that ground. Maggini v. West Coast Life Ins. Co. (Cal.) 1408 

390—Where general agents, subsequent to issuance of policy limiting total insurance, have 
written other policies for same insured, but for other insurers, agents’ knowledge as 
to existence of other policies is knowledge of first insurer. When insurer acquires 
knowledge that other insurance has been effected making total insurance exceed limit 
fixed by insurer, it must declare forfeiture within reasonable time or be held to have 
acquiesced in overinsurance. That insurers remained silent for more than two months 
after their general agents had knowledge of issuance of additional insurance exceeding 
limitation on total insurance constituted election precluding insurers from declaring 
forfeiture. Where limitation fixed on total insurance was waived by insurers’ failure 
to declare forfeiture of fire policies within reasonable time after obtaining knowledge 
of overinsurance and no other limitation was fixed, insurance up to insurable value 
of property held permissible. Cooley v. East & West Ins. Co. et al. (Tenn.) 

§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—Insurer held estopped to set up forfeiture because of insured’s belated payment of 
assessment, where insurer did not deny liability when paymnt was demanded for loss, 
but requested insured to first try to collect from railroad allegedly setting fire. 
Propeck v. Farmers’ Mut. Ins. Ass’n of Grayson County. (Tex.) 

§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 

MENTS. 
(1). In general. 

392(1)—Demand for payment on general account made by insurance agent after insured, 
who carried various kinds of policies with insurer, notified agent that foreclosure _pro- 
ceedings had been commenced against property insured by fire policy containing clause 
voiding policy upon commencement of foreclosure proceedings, held not to estop insurer 
from claiming forfeiture. Insurance Company of North America v. Williams. (Ariz.) 

392(1)—Acceptance by insurer of premiums knowing that facts exist which would authorize 
it to declare forfeiture constitutes waiver. Greber v. Equitable Life Assur. Soc. of 
United States. (Ariz.) 

392(1)—Forfeiture of policy for default in premium payment is waived by insurer’s uncon- 
ditional acceptance of defaulted payment. Kelley v. Carolina Life Ins. Co. (Ga.) .. 

392(1)—Demand for payment in full of future premium, after breach of condition entitling 
life insurer to insist on forfeiture, constitutes waiver of forfeiture. Letter from life 
insurer notifying insured of amount of past-due premium, without demanding payment, 
did not waive, or create estoppel to assert, forfeiture. Metropolitan Life Ins. 
Smith. (Ga.) 

392(1)—Insurer which received and kept installments of premiums collected by agent and 
his clerks accepted installments so as to waive fraud claimed against insured regardless 
of authority of agent or his clerks to waive fraud. Insurer’s acceptance of premiums 
after discovery of facts claimed to show fraud on part of insured held waiver of 
fraud and of previously attempted cancellation of disability and double indemnity 
agreements. New England Mut. Life Ins. Co. v. Le Vey. (Mich.). 

392(1)—Where life policy had lapsed under extension agreement for failure to pay balance 
of quarterly premium, subsequent mailing of regular quarterly notice that quarterly 
premium would be due at time stated did not revive rane. Sellers v. _— Ins. Ce. 
of Virginia. (N. C.) af east 


392(1)—Insurer whose agent wrote application for ‘life policy with knowledge i ‘tesenedta 
ill health, and thereafter received premiums, held estopped to avoid policy on ground 
of insured’s unsound health at time of issuance thereof. Salamida v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass. (N. Y.) : 


392(1)—Insurer’s temporary retention of draft sent to cover premium on lapsed life policy 
while awaiting for health certificate necessary for reinstatement does not constitute 
estoppel nor waiver of provision requiring prompt payment of premium. Insurer's act 
in urging, prior to date life policy would lapse for nonpayment of premium, payment 
of premium, does not constitute waiver of provision for lapsing of policy. Insurer, 
urging reinstatement of life policy which lapsed for nonpayment of premium, is not 
estopped from asserting that policy had lapsed. Great Southern Life Ins. Co. v. 
Soothe. (Okla. ) 


392(1)—Insurer, by issuing policy and retaining premium with full knowledge that other 
insurance exists, waives condition against other insurance. Coleman Mut. Aid Ass’n 
v. Clark. (Tex.) 


392(1)—Where insurer, knowing facts entitling it to avoid or forfeit policy, accepts ont 
retains premium it recognizes continuing existence of policy and is precluded from 
asserting forfeiture. Insurer cannot with full knowledge of facts concerning insured’s 
health, either actual or imputed, treat policies as in force for purpose of collecting 
premiums, and after insured’s death treat them as invalid. Pellon et al. v. Connecticut 
General Life Ins. Co. (Vt.) 


(6). Demand and acceptance after loss. 
392(6)—-That insurer received belated assessment from insured day after fire, received 
report of fire and damages signed by authorized representative and insured, did not 
declare forfeiture, but collected assessments on remaining coverage on buildings not 
burned, established waiver of forfeiture. Propeck v. Farmers’ Mut. Ins. Ass’n of 
Grayson County. (Tex.) TGR Ges EE REC AU KS RR waa ealtoo ns 
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(8). Demand and acceptance after injury or death of person insured. 

392(8)—Insurer’s acceptance of past due premiums after death of insured without knowl- 
edge of death held not to revive policies previously suspended for nonpayment of 
premiums. Owens v. Washington Fidelity Nat. Ins. Co. 

§ 394. PROMISE TO PAY LOSS. 

394—Insurer promising to pay admitted loss, with full knowledge of breach of condition 
in policy, waives right to rely thereon, and is estopped to deny liability on such ground, 
if there was consideration for waiver or insured so far acted in reliance on insurer's 
conduct that it would be inequitable to permit insurer to disavow its action. Insurer 
held not estopped to deny liability on sprinkler leakage policy because of alleged 
promise to pay loss in words, written on margin of post card, that insurer’s state agent, 
to whom card stated that matter had been referred, would issue draft in payment 
of loss. Coleman Furniture Corporation v. Home Ins. Co. (U bs 

394—Written statement on corner of post card, informing insured of insurer’s reference 
of matter of loss to its state agent, that “he will issue draft in payment of loss,” 
held not positive, unconditional promise to pay loss, waiving insurer’s right to deny 
liability on policy. While insurer, promising to pay admitted loss, with full knowledge 
of breach of condition to policy, waives right to rely thereon, it is not estopped to deny 
liability, unless insured relied on, and changed his situation as result of, such action. 
Coleman Furniture Corporation v. Home Ins. Co. (U. S.) ............... 

§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 

(1). In general. 

396(1)—Act of insurer in calling for proof of loss under group life insurance policy does 
not constitute waiver of defense where facts relied on are disclosed by proof of loss. 
Kingsland v. Missouri State Life Ins. Co. (Mo.) ; a Be 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—-Act of insurance company’s adjuster, with full knowledge of facts respecting policy, 
in having plaintiff hold salvage for insurer, would show adjuster recognized policy 
as binding and would create waiver of estoppel against insurer to thereafter assert 
palicy, contract was not in force. Home Ins. Co. of New York v. Campbell Motor Co. 

397—-Nonwaiver agreement, reciting that insurer’s investigation of fire should not waive 
or invalidate any conditions of fire policy, was not waiver of subsequent acts of insurer 
or its agent. Davis v. AStna Ins. Co. (Tenn.) 942 

397—Any grounds of forfeiture of which adjuster has notice or knowledge at time of 
adjustment of fire loss are waived. Fire insurer waived right to forfeit policy because 

of pendency of proceedings to foreclose mechanic’s lien, where adjuster and _ local 
agent had knowledge of proceedings to foreclose lien and adjustment was made and 
voucher issued. Home Ins. Co. of New York v. Shepherd et al. (Tex.) 

§ 399. PAYMENT OF LOSS. 

399—Insurer with knowledge of insured’s failure to disclose all incumbrances on property, 
nevertheless paying part of loss to mortgagee, waived right to urge violation of terms 
of policy as defense to action by insured. Howrey et al. v. Star Ins. Co. of Amerlia. 


A) .. 
§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—Disability provisions of life policy held not incontestable because policy was in exist- 
ence more than two years, where policy limiting right to contest to one year excepted 
— relating to disability and double indemnity. Greber v. Equitable Life ae 
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400—Under New York law, death of insured within contestable period of life policy does 
not prevent clause providing policy should be incontestable after two years from date 
of issue from thereafter becoming operative for beneficiary’s benefit. Under New York 
law, notice of cancellation and tender of premium paid within contestable period of 
life policy is insufficient to constitute “contest” of policy so as to permit insurer to 
defend action on policy brought after expiration of contestable period. New York 
Life Ins. Co. v. Rigas. (Conn.) rapide 

400—Incontestable clause precluded group insurer from questioning that employer-employee 
relationship existed between insured and holder of master — at time of issuance 
of policy. Equitable Life Assurance Society v. Florence. (Ga.) . : 

400—Under life policy providing that it should be incontestable after it had been in force 
for two years, incontestable period continued to run after insured’s death, since policy 
was “in force” until payment was made to beneficiaries. Words “in force” within life 
policy providing that it should be incontestable after it had been in force for two years 
should be given common sense construction having in mind nature and_ purpose of 
contract in which words are used. Under life policy providing that it should be incon- 
testable after it has been in force for two years, insurer held precluded from setting 
up defense of fraud, notwithstanding insured died within two years of date of issuance 
of policy, where insurer did not refuse payment until after expiration of two-year 
period. Cohen et al. v. Metropolitan Life Ins. Co. (Pa.) 


400—Provision rendering life policy incontestable after one year, except for non-payment of 
premiums, precludes insurer, after expiration of year, from defending on ground of 
fraud in procurement of policy. Morris v. Missouri State Life Ins. Co. (W. Va.)... 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 402. MARINE RISKS IN GENERAL. 
402—"Trial trips’ within builder’s risk policy did not change character merely because 
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prospective purchasers were on boat. In determining whether trips were “trial trips’ 
within builder’s risk policy, test was whether boat was being tested to determine if 
she was satisfactorily completed and not taken on pleasure or demonstration trips. 
Marine policy indorsements accepted by insurer, though prepared by insured’s broker, 
must be construed more strongly against insurer. Where motorboat covered by builder’s 
risk policy at certain place was, with insurer’s knowledge, taken to other place and 
there repaired, extension indorsement covering vessel at either place held to substitute 
new place as base for trial trips. Indorsement on builder’s risk policy, extending policy 
and changing place where boat was insured to new place at which boat had been 
repaired, held to cover trial trips, but not demonstration or pleasure trips, from new 
base. Trip for demonstration and pleasure held not “trial trip’? within marine builder’s 
tisk policy. Wheeler et al. v. AStna Ins. Co. «we 

402—Builders’ risk policy covering motorboat, containin 
clause, prohibiting other insurance, referring to navigation and use, and covering risk 
of trial trips, held applicable to loss by explosion after boat made test run by 
rns another motorboat to boat races. Wheeler et al. v. tna Ins. Co. 


(U. S. 

§ 403. PERILS OF THE SEA. 

403—Term ‘“‘perils of the sea’? in marine insurance contract held to mean marine casualties 
occasioned by violent action of elements, not their natural, silent influence on fabric 
of insured vessel. Kuljis v. Union Marine & General Ins. Co., Limited. (U. S.) 

§ 405. FIRE. 

405—-Ejusdem generis rule held inapplicable in action on marine insurance contract covering 
perils of seas, fire, etc., and ‘“‘all other perils, losses and misfortunes,’’ where proximate 
cause of insured boat’s loss was fire, not resulting explosion. Insurer cannot avoid 
liability under fire insurance contract held to mean marine casualties occasioned by 
violent action of elements not their natural, silent influence on fabric of insured 
vessel. Kuljis v. Union Marine & General Ins. Co., Limited. (U. S.) 

§ 413. PROXIMATE CAUSE OF LOSS. 

413—-Fire, not explosion following ignition of paper and kindling wood in stove on boat, 
covered by fire insurance contract held proximate, direct cause of ensuing lo 
Kuljis v. Union Marine & General Ins. Co., Limited. (U. S.) 

(B) INSURANCE OF PROPERTY AND TITLES. 

$ 421. FIRE. , 

421—Generally, if fire precedes explosion and explosion is incident thereto, fire is direct or 
proximate cause of damage from explosion, warranting recovery for entire loss under 
fire insurance policy. Where vendee scattered gasoline in basement with intention of 
burning insured building, went outside and threw lighted match through open window, 
resulting in explosion and fire each causing damage, total damage held “loss by fire” 
a ae cee policy protecting vendors. Cole et ux. v. United States Fire Ins. 
0. ich. oes 

§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 

423—Gusts of wind with heavy rain did not constitute “windstorm” entitling warehouse 
owner to recover on windstorm, cyclone, and tornado policy for collapse of warehouse. 
Savatier Bros. v. Scottish Union & National Ins. Co. (La.) ......... 

§ 425. THEFT. : 

425—Son, stealing father’s automobile after he had left father’s house with avowed intention 
of seeking employment elsewhere, though privileged to return to father’s house, held no 
“member of assured’s household” within policy excluding liability for theft of such 
member, Vaughn v. American Alliance Ins. Co. of New York. (Kan.) 

425—Taking of automobile by business partner having had possession thereof 
not been paid by other partner for her interest in terminated partnership held not 
“theft” within automobile theft policy, so as to render insurer liable for loss. Insurer 
held not liable for loss of automobile taken by one partner having possession thereof 
and not having been paid for her interest in terminated partnership, where automobile 
theft policy excepted liability for theft, robbery, or pillage by persons in insured’s house 
hold or in insured’s service or employment. Bowling v. Hamblen County Motor Co. 
et al. (Tenn.) 

425—Burglary insurance policy held to cover loss through criminal entry into specifically 
insured innermost portion of safe, doors of which were closed and locked, by force 
leaving visible marks on exterior of safe. Loss of valuables through burglarious opening 
of door to specifically insured inner portion of safe by charge of nitroglycerin after 
opening outer door by manipulating lock held covered by burglary policy. National 
Surety Co. v. Volk Bros. Co., Inc. (Tex.) : 

425—Loss through forcible opening of safe evidenced by visible mark: 
locked compartments, slikoush outer door opened by manipulation of combination bore 
no marks, held within burglary policy covering loss through force evidenced by visible 
marks on exterior of safe doors. Maryland Casualty Co. v. Vexler. (Tex.) 

425—Loss through forcible opening of safe evidenced by visible marks on door to interior 
locked compartments held not within burglary policy covering loss through force evi- 
denced by visible marks on exterior of safe doors, where outer door opened by manipu- 
lation of combination bore no marks. Maryland Casualty Co. v. Vexler. (Tex.) ... 

425—Where prospective purchaser, after insured demanded payment for automobile taken 
on trial or return thereof, left state with automobile, insured did not voluntarily part 
with “possession” so as to preclude recovery under theft policy. Word “theft” within 
automobile theft policy, should be given ordinary meaning. Act of prospective purchaser, 
permitted to take automobile on trial, in leaving state with automobile animor furandi, 
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held “theft” within automobile theft policy. Fact that prospective purchaser, who left 
state with automobile, was bailee, held not to preclude recovery a _— ; oe. 
Allen v. Berkshire Mut. Fire Ins. Co. (Vt.) 
§ 427. PROXIMATE CAUSE OF LOSS. 
427—-Insured may recover on fire policy for loss of insured diamond as proximate result of 
fire, though it could not have been destroyed thereby. Hall v. American Ins. Co. of 
DE OR, MRR oo i 3 ae Seta eek Se aweR ie tA Tee in oa mare od 


(©) GUARANTY AND INDEMNITY INSURANCE. 


§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Dealer’s automobile liability policy covering operation under dealer’s registration alone 
held not to cover car in possession of conditional vendee who used dealer’s license plates. 
tidéel. wv. Standard Acc. ins; ) Go... Ob BL. CORBOR) ooo oo ise osiewaes xe aes 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Heavy truck temporarily used by insured while owner of truck used insured’s lighter 
truck held not covered by insured’s liability policy, since special indorsement extending 
coverage to automobiles ‘“‘acquired” by insured after issuance of policy applied only to 
automobiles which insured acquired some title to. Liability policy allegedly limiting 
coverage to truck while used in trucking business, but covering use by others with 
insured’s permission, covered accident which occurred while another was using truck, 
with insured’s permission in hauling product similar to that hauled by insured. Clarno 
1: SRS im a C6, RMR 55/03 ala k eo re ah 8S ea ste Rie be alld aglaw oes 

435—Driver operating automobile with insured owner’s consent was “legally operating” auto- 
mobile within liability policy, notwithstanding driver was not licensed. Osborn v. New 
Amsterdam Casualty Co. sD 

435—Liability of insurer under motor carrier’s liability policy does not terminate when 
carrier enters limits of city designated as terminus under its certificate, or when 
one oe on street other than its official routing. Lopez v. Townsend et al. 

435—Insurer was not liable for injuries sustained by person carried in automobile by 
employee contrary to assured’s instructions, where policy limited liability to persons 
riding in automobile with a permission, Rhodes v. Ocean Accident & Guarantee 


Corporation, Limited. (N. 

435—Automobile liability insurer agreeing to settle or defend against claims resulting from 
liability for damages on account of bodily injuries was liable to husband for loss of 
injured wife’s services. Fox v. Employers’ nee Assur. as Limited, of 
London, Eng. (N. Y.) s 

435—In liability policy covering omnibus, provision limiting use of bus to carriage of 
school teachers and children held no defense in action by judgment creditor of assured 
who — been injured while passenger on bus. Engleson v. Commerce Casualty Co. 


435—City’s liability policy, covering accidents on ‘‘ways immediately adjacent” to streets, 
sidewalks and municipal buildings, held not to cover injuries by contact with electricity 
charged guy wire of city’s power line on right of way situated 2% miles from city, on 
rocky hillside not used by public, separated by creek from city’s power house one- 
fourth mile distant. City of Lawrenceburg v. Maryland Casualty Co. (Tenn.) ..... 

435—Provision that automobile liability policy did not cover injuries to employees of 
“assured” held not to exclude liability for injuries to employee of “named assured” 
because of fellow employee’s negligence, in view of provision that unqualified term 
“assured” should include “named assured’ and others entitled to insurance; fellow 
employee being “additional assured.” Provision in automobile liability policy for appli- 
cation of insurance first to protection of “named assured”? and remainder if any, to 
that of any additional assured, held no defense to action thereon by named assured’s 
qinolores. — because of fellow employee’s negligence. Kaifer v. Georgia Casualty 
0. DL. (n-espvath aim eG leiwinitls w AA ate RGR GARI SN Se WAR Ce Gee Wiehe Sete tear ae as 

435—Garage liability policy, insuring against loss because of insured’s ownership and opera- 
tion of truck ‘for any and all business purposes,’ held to cover loss caused by truck 
striking third person while being driven to store to purchase food for employer. Phrase 
“for any and all business purposes’ in policy insuring against loss because of insured’s 
ownership and operation of truck for such purposes held not limited to purposes directly 
connected with operation uf insured’s auto repair garage. Constitution Indemnity Co. v. 
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435—Clause of automobile liability ‘policy| that policy did not cover use of automobile for 
carrying passengers for consideration was exception from risk insured against. Beatty 
v. Employers’ Liability Assurance CORSOSMN, Ris UWE): 5 i ciagaes sv ec catamenes 

435—-Surety on taxicab company’s statutory bonds is liable for damages to limit of par- 


ticular bond for death caused by negligent operation of taxicab covered thereby. ened 


v. King County Cab Co. et al. (Wash.) 
435—Under “nonownership” indemnity policy issued employed covering employee’s auto- 
mobile, insurer held not liable if employee was not engaged in employer’s service 
when accident occurred. Loughran v. Rea. (Wisc.) 
§ 437. WRONGFUL ACTS OF INSURED. 
437—Liability policy covering operation of motor vehicles “pursuant to a certificate of 
convenience and necessity” noes not relieve insurer from liability in case of violation 
by carrier of operating rules, or rules of road. Lopez v. Townsend et al. M a 
437—Damages for death of wife who drank oil of tansy purchased by husband at drug 
store from pharmacist, who made sale in violation of law, held not covered by 
druggists’ liability policy indemnifying insured for death of one in consequence of error 
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or mistake in sale of drugs, but excepting from coverage claims for death caused by 
failure to comply with statute or in consequence of performance of unlawful act by 
employee. In action by drug company under druggists’ liability policy excepting from 
coverage claims for death caused by failure to comply with statute, failure to enter 
on register sale of oil of tansy to purchaser, whose wife died after drinking it, constituted 
no violation of statute. Hewitt Pharmacies, Inc. v. AStna Life Ins. Co. (N. Y.) 
437—Words “in violation of law as to age,” in automobile policy providing that policy shall 
not indemnify assured respecting automobile driven by person in violation of law as to 


64 


age, held applicable to municipal ordinance. Phoenix Indemnity Co. v. Barrett. (Tenn,).1618 


437—Automobile liability insurance policy, extending coverage to persons “legally operating 
the automobile,” held to include unlicensed driver. Universal Automobile Ins. Co. 
Benoit. (U. S.) . 

(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 

438—Death by legal execution held covered by life policy containing incontestability clause. 
Afro-American Life Ins. Co. v. Jones. (Fla.) 

§ 443. DEATH IN VIOLATION OF LAW. 

443—Life policy clause excluding benefits for “‘death resulting from resisting law or legal 
authorities” held not to bar recovery for death by legal execution. Afro-American Life 
Ins. Co. v. Jones. (Fla.) 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Evidence held sufficient to make issue for jury in interpleader suit whether beneficiary 
conspired with another to kill insured, and verdict denying beneficiary’s recovery of 
life insurance was justified. National Life & Accident Ins. Co. v. Yates et al. (Tenn.) 

448—Where beneficiary of life policy murders insured, public policy extends further than 
— of beneficiary’s right to recover. State v. Phoenix Mutual Life Ins. 
(W. Va.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

451(1)—Text in determining whether injury was within terms of accident policy is means 
of inquiry. Inter-Ocean Casualty Co. v. Jordan. (Ala.) 

451(1)—Under sickness and accident policy classing as accidents injuries which produce 
immediate total and continuous disability ‘‘or’ which make visible contusion or wound 
on exterior of body, either of such injuries would be sufficient to bring insured within 
7. policy for accidental death. Washington Fidelity Nat. Ins. Co. v. Anderson. 
(Ar 

451(1)—Generally, ‘exclusion clause in accident policy cannot be used to create liability where 
none would otherwise exist. Murphey vy. Inter-Ocean Casualty Co. (Ind.). 

451(1)—Death of insured from tetanus with which insured was infected by kangaroo tendon 
suture used by surgeon in closing opening in abdominal cavity after successful hernia 
operation held to result from “injury caused wholly or in part, directly or indirectly by 
surgical operation or medical treatment,” within exception to accident policy. Pitman v. 
Commercial Travelers’ Eastern Accident Assn. (Mass.) 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—There was “‘accident’’ to automobile in which insured was riding within accident 
policy, where flying stick thrown by wheel of passing automobile struck car and 
‘aa so as to strike insured. Life & Casualty Ins. Co. of Tennessee v. Barefield. 

r 
452—Policy insuring against accidental death by wrecking of any automobile or 


driven car,” except motorcycles and railway cycle cars, held not to include aaleae 
Monroe’s Adm’r v. Federal Union Life Ins. Co. (Ky.) 


452—Injuries sustained when automobile skidded | while driver was pushing automobile to 
assist wrecker held sustained while ‘‘operating’’ automobile within limited accident — 
Merklein v. Indemnity Ins. Co. of North America. (Wis.) 

§ 453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—Where employee, while crossing street to return to work, after attending to call of 
nature, was struck in eye by stick thrown from _ passing automobile, injury, held within 
Provision of employee’s health and accident policy excluding injuries “arising out of 
or in course of employment.” Carter v. Metropolitan Life Ins. Co. (Ga.).... 


§ 454. BODILY INFIRMITIES OR DISEASE. 

454—If disease contributed to insured’s drowning, but disease was mere temporary dis- 
turbance or enfeeblement, recovery could be had on accident policy excepting loss 
resulting in whole or part from ‘‘disease.” Pacific Mutual Life Ins. Co. v. McCombs 
et al. (Ark.) 

454—Provision in group health and accident policy insuring only against illness beginning after 
effective date of policy held valid. Where certificate holder had tuberculosis of long 
standing when group health and accident policy was issued and insurance was only 
against illness beginning after effective date of policy, insurer was not liable for disability 
due to tuberculosis. Dees v. National Casualty Co. 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Injury caused by insured’s voluntary act by way of and as result of unanticipated 
and unexpected circumstances is within terms of accident policy insuring against death 
or disability solely through external, violent, and accidental means. Death from surgical 
operation for hernia resulting from injuries sustained before issuance of accident 
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policy held not death through “external, violent, and accidental means” within acci- 
dent policy. Inter-Ocean Casualty Co. v. Jordan. (Ala.) ................... 
455—Death from ptomaine poisoning caused by eating unwholesome food in cafe held 
caused solely by “external, violent, and accidental means” within sickness and accident. 
Washington Fidelity Nat. Ins. Co. v. Anderson. (Ark.) ................45- : 
455—Where act is done in manner intended, ensuing injury does not result. from 
“accidental means,” notwithstanding result may have been unexpected and be such as 
to constitute accidental injury, since ‘‘accidental means” involves element of unexpected- 
ness in act leading to injury. Losleben v. California State Life Ins. Co. (Cal.) 
455—Involuntary death by drowning is death by “external, violent and accidental means,” 
within accident policy. Anderson v. Inter-State Business Men’s Accident Ass’n of Des 
Moines, Iowa. (il.) Wesves 
455—Shop foreman sustaining hernia as “result of pulling lever or handle of jackscrew, held 
not injured from ‘‘accidental means,’’ within accident policy. To warrant recovery on 
policy insuring against injury through ‘‘accidental means,” there must be something 
unforeseen or unexpected in act which precedes and causes injury. Parker v. Provident 
Life & Accident Ins. Co. (La.) Eanes ix oh altar eal 
455—Patient’s death due to surgeon’s administration of nupercaine and patient’s hypersus- 
ceptibility to this drug held effected by ‘‘accidental means” within accident policy. 
Wheeler v. Title Guaranty & Casualty Co. of America. (Mich.) 
455—Death, as basis for recovery under policy providing indemnity for death resulting solely 
through external, violent, and accidental means, must not only be accidental, but also 
produced by accidental means. “Accidental means” within accident policy implies means 
producing result which is not natural and probable consequence. Where Tesult, although 
unexpected, flows directly from insured’s ordinary voluntary act, result is not produced 
by ‘‘accidental means.’’ Where poison in insured’s stomach was natural and probable con- 
sequence of ordinary voluntary act, death held not result of “accidental means’ within 
accident policy. Mehaffey v. Provident Life & Accident Ins. Co. (N. C.) 


455—Carbon monnxide gas from automobile exhaust in quantity sufficient to cause death, 
held ‘‘external and violent means” inflicting ‘ a bodily injuries’’ within accident 
policy. Standard Acc. Ins. Co. v. Van Altena. (U. S. 

455—To establish liability under accident policy covering ‘teatti from bodily injuries effected 


through external, violent, and “accidental means,” it is insufficient that death or injury 
was accidental in sense of being extraordinary and unforeseen, but the means effecting 
such bodily injury must in themselves be external and accidental. Death from sunstroke 
sustained by insured while playing golf held not within accident policies covering death 
from bodily injury effected through external, violent, and ‘‘accidental means,” in absence 
of some unforeseen or unintended condition or combination of circumstances, external 
to state of insured’s body, contributing to accidental result. Landress v. Phoenix Mut. 
Life Ins. Co. et al. (U. S.) 

§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 

(3). Walking or being on railway or bridge. 

461(3)—Clause excluding liability under policy for injuries while working on public high- 
way or a railroad right of way, or while on railroad right of way in violation of law, 
could not make insurer liable for injuries while on railroad right of way, where policy 
provided for liability on account of injuries while on public highway. Under policy 
covering injuries due to being struck while on “public highway” by vehicles propelled 
by steam or other means, but excluding injuries while working on ‘public highway” 
or railroad right of way or while on railroad right of way in violation of law, insurer 
was not liable for death of insured struck by steam locomotive while using railroad 
right of way to go to depot, where he was employed, though = generally used 
right of way. Murphey v. Inter-Ocean Casualty Co. (Ind.).. : 

§ 462. VIOLATION OF THE LAW. 

462—Insured’s death at hands of officers whom insured engaged in pistol fight during 
attempted robbery held not within policy covering ‘‘death from bodily injuries effected 
solely through accidental means.” Where it was undisputed that insured during course 
of attempted robbery opened fire on officers and was shot by officers, death of insured 
held not ‘accidental’ within policy notwithstanding one officer said he accidentally 
killed insured. Prince v. Business Men’s Assur. Co. of America. (Ark.) 

§ 463. FIGHTING OR PROVOKING ASSAULT. 

463—‘‘Death resulting from bodily injuries effected solely through accidental means” as 
sued in insurance policies, does not include death from wounds received in combat 
provoked by insured, or in which he is aggressor, nor death during voluntary act where 
result was inevitable and should have been foreseen. Prince v. Business Men’s Assur. 
120, OE: RMETICR. TIMOR ck ooo wc cele oo Liaoe act Cr eS 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Where stick thrown by wheel of passing automobile struck car in which insured was 
riding and was then so deflected that it struck insured and injured him, causal con- 
nection between accident and injury was sufficient to sustain recovery on accident sone. 
Life & Casualty Ins. Co. of Tennessee v. Barefield. (Ark.) ............ 


466—Insurer was liable on accident policy for insured’s death, proximately or ‘rene 
and naturally resulting from accident, though disease was secondary cause, supervened, 
or occasioned death. Injury, which might naturally produce death in person of certain 
temperament or state of health, is cause of his death by reason thereof or through 
medium of disease directly induced by such injury, though he would not have diéd had 
his temperament or previous health been different. True test of whether insured was 
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killed by accident within meaning of accident policy is not what doctrine of causation 
shall be applied, but parties’ intention. McMartin et al. v. Fidelity & Casualty Co. of 
os a: ES A eae are Se eas eee ans 

466—Insured s negligence in starting automobile before opening garage doors, resulting in 
death from carbon monoxide gas, held not contributing cause defeating recovery under 
accident policy. Standard Acc. Ins. Co. v. Van Altena. (U. S.) 1298 

XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE. 

§ 480. AMOUNT OF INTEREST OF INSURED. 

480—Amount of settlement between barge owner and cargo owner for cargo loss sustained on 
sinking of barge held measure of barge owner’s loss, as respects right to recovery on 
carrier’s liability insurance policy, in absence of contrary evidence. Lowery v. Connecticut 
Fire Ins. Co. of Hartford, Conn. (U. S.) . 1292 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. . ; ; 

493—Instruction defining “total loss’ under fire policy as destruction by fire of the identity 
and specific character of insured building as such held correct. Lafayette Fire Ins. 
Co. v. Camnitz et al. (Fla.) spake eg 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 

OR CHARTER. ; . 

495(1)—Where, under insurer’s by-law, fire policy was effective without permit on vacant 
building for 30 days only, and for subsequent 90-day periods only if 90-day permit was 
issued and renewed, provision limiting insurer’s liability if loss occurred during “either 
time” held not applicable to initial 30-day period. Spencer v. Farmers’ Mutual Ins. 
Co. of Sullivan County. (Mo.) ............ iv sale aac eld ne 

§ 498. VALUE OF PROPERTY DESTROYED. 
499. IN GENERAL. : . 

499—Where leased building is insured for lessee, insurer is ordinarily liable for sound value 
of building in case of loss. Mancini ct al. v. Yorkshire Ins. Co., Limited, of York, 
England. (R. I.) 

499—Recovery for any one item is limited to amount of insurance on that item where items 
are separately valued in fire policy. State Bank of Chilton et al. v. 
Ins. Co. of Janesville. (Wisc.) . a atats 

§ 504. EFFECT OF OTHER INSURANCE. , a 

504—Where several fire policies cover same property, each insurer is liable for full loss up 
to amount of insurance named in particular policy, absent contractual provision. Fire 
insured, although entitled to but one indemnity, may look for that indemnity to any 
one or more of his policies covering same property, absent stipulation for prorating. 
Mortgagee is not obliged to prorate fire policies held by him to protect his interest 
with those taken out by mortgagor or others, without mortgagee’s knowledge. Prorating 
clauses in fire policies held not impliedly incorporated in attached clauses captioned 
“standard mortgagee clause without contribution”; hence mortgagee was not bound 
thereby. i" Building & Loan Ass’n v. Glens Falls Ins. Co. of Glens Falls, N. Y. 

) : 


926 


288 


‘ : y ‘ his benefit, was 

entitled to recover under policy obtained by himself only proportionate share of loss as 
provided therein. Lipsitz v. Union Insurance Society, Limited, of London, England 
et al. (N. Y.) 

504—Apportionment of loss between fire insurers was proper, where policies so provided. 
Union Assur. Soc., Limited, et al. v. Equitable Trust Co. et al. (Tex.) 

§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Failure of insured to put damaged property in best possible order and keep it for 
exhibition to insurance adjuster held to preclude reimbursement for loss under standard 
fire policy making such requirements of insured. Fuchs v. Sun Ins. Office, Limited. 


(N. Y.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 512%. —— 

512/2—Where public liability policy covered only general contractors’ interest with respect to 
automobiles owned by independent contractors and another policy covered independent 
contractor’s primary risks, independent contractor’s insurer paying loss for personal 
injuries caused by independent contractors’ truck could not obtain contribution from 
general contractors’ insurer. Commercial Casualty Ins. Co. v. Hartford Accident & 
Indemnity Co. (Minn.) ares nd Apter ede ions ; .1356 
442—Employer’s truck liability policy, barring recovery by other than named assured if 
the other assured was covered by other collectible insurance, held to preclude recovery 
against employer’s insurance by motorist who had obtained judgment against employee 
for collision with employee’s automobile towed by employer’s truck, where separate 
liability insurer of employee paid full amount of its liability, though insufficient to 
satisfy judgment. Penn v. National Union Indemnity Co. (U. S.) ... : 

§ 514. DAMAGES INCURRED OR PAID. 

514—Extraterritorial clause of automobile liability policy insuring against loss from _lia- 
bility “‘for damages on account of bodily injuries’? covered consequential damages for 
medical expenses and loss of services resulting to parents of minor children injured 
by insured’s negligence. Insurer’s liability under voluntarily executed extraterritorial 
clause of automobile liability policy insuring motorist against “loss from liability” for 
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damages could be reached by holder of unpaid judgment against insured though he had 
not paid judgment. Cormier et al. v. Hudson et al. (Mass.) .... ek lt 
514—Policy insuring against loss imposed by law upon insured resulting from insured’s 
ownership or use of automobile and to defend suits brought against insured, and 
providing that judgment creditor could sue insurer if judgment against insured was 
unsatisfied, held “liability policy’? and not “indemnity policy.’”” Words ‘no action” 
in liability policy, providing that no action shall lie against insurer upon claim unless 
brought after claim was fixed by judgment or by agreement with written consent of 
insurer, held to give direct liability to judgment creditor for claim fixed by final 
judgment or by agreement with written consent of insurer. Johnson v. McGilchrist 
(Standard Acc. Ins. Co. of Detroit, Mich. Garnishee). (Wash)... 2 203 
§ 514%. DEFENSE OF ACTIONS. 
514%—Fact that insured at first told automobile liability insurers wrong version of accident, 
tending to exculpate him from negligence, held not breach of clause requiring insured to 
co-operate and assist in detending against claims and minimizing loss and not to attempt 
fraud. Rockmiss y. New Jersey Manufacturers’ Ass’n Fire Ins. Co. et al. (N. J.) 1360 
514.%4—Where interests of automobile insurer and of owner, sued for personal injuries 
conflicted, it was duty of attorneys employed by insurer to represent owner to so advise 
him and afford him opportunities to protect himself. Automobile insurer could not avoid 
liability under policy because of owner’s failure to co-operate where testimony concerning 
accident was true and insurer’s representative prepared false statement and secured 
owner’s signature thereto. Automobile insurer was bound to successfully defend personal 
injury action against owner complying with policy or pay judgment against him to limit 
of policy. Automobile Underwriters Ins. Co. v. Long. (Tex.) ...............00.00005 998 
514'4—“‘Cooperation” referred to in automobile liability policy means that assured shall 
give insurer full, fair, and frank disclosure of all information reasonably requested, shall 
aid in defense of suit and testify truthfully when called as witness and refrain from 
collusion with injured party and from fraud. Insurer in automobile liability policy refus- 
ing to make any defense to action against assured on ground injury was not covered 
by policy could not thereafter set up as defense lack of co-operation. Wheeler v. 
Laimbermen’s: Meatual (Caanalty (oe. et oi. 005. By. 6 oo. bee scc ie dbsinssadeeugewce 986 
514%—One subjected to judgment by reason of fraudulent and negligent handling of 
defense by indemnity insurer is entitled to relief against insurer, even though he has 
not paid judgment. If because of fraudulent and negligent handling of defense by 
indemnity insurer avoidable claim against plaintiff ripened into valid obligation, he is 
entitled to be relieved from such liability. Schwartz v. Norwich Union Indemnity Co. 
(Wisc.) ; bay da Phave-@icton Aamatel dar Greltar eee Gun Wis cat EN ar oon PY Oe eae eee 515 
(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—-Beneficiary held bound by life policy provision limiting insurer’s liability for death of 
insured within two years to return of premiums paid, if insured had been treated for 
serious disease. Gray v. Life & Casualty Ins. Co. of Tennessee. (Ga.)......... 815 

515—Where life policy limited recovery for suicidal death to amount equal to premiums 


received, beneficiary could recover such amount. Davis v. Metropolitan Life Ins. Co. 
(Ga.) 





; ; : : ‘ 1075 
515—If insured, shot by another, had no choice of bringing injury on himself, it was ‘‘acci- 
dental” within insurance policy. Frovision in life policy for payment of additional sum 
only if insured’s death resulted through external, violent and accidental means was valid. 
Where insured assaulted another with knife, and person assaulted shot insured in self- 
defense, death of insured held not “accidental” within policy providing double indemnity 

for accidental death. Prudential Life Ins. Co. v. Overby’s Alen. (Ky.) 1088 


515—Employee’s death from overexertion and overheating while cleaning boiler at employer’s 
plant held due to “accident” within double indemnity provision of group insurance 
policy. Smith v. Metropolitan Life Ins. Co. (La.) ..... nt Seek ae Ace siaerotars nee 
515—Death from sunstroke held not “disease” but ‘accident’ resulting from ‘external 
violence’ within double indemnity clause of life policy. Lower v. Metropolitan Life 
ina; Co. ON. 3.) aes ee safe tae Ce a pelea a ee Tee eae eis Aeeteee Reais . 313 
§15—Life policy rider providing double indemnity for accidental death, but excluding death 
resulting directly or indirectly, wholly or partly, from infection, did not cover death 
caused by germs entering small cut in leg resulting from accident. Westbrook vy. Con- 
tinental Life Ins. Co. (Pa.) : ; Stara t tore 1148 
§15—Asphyxiation from involuntarily inhaling carbon monoxide held ‘accidental death” 
within life policy providing for double indemnity for accidental death. Word ‘‘poison- 
ing’ in life policy providing for double indemnity for accidental death except from 
poisoning held not so doubtful as to invoke rule of strict construction in favor of 
insured. Death from involuntarily inhaling carbon monoxide held death from “poisoning” 
within exception from double indemnity under life policy. United States Life Ins. Co. 
v. Roach. (Tex.) : x 2 Rintatain 4, 8ha wae AE oe Rear che EAT ane hi oe Arete eRe 362 


515—Statutory provision excluding proof of suicide as defense under life insurance policy 
after first policy year held applicable to double indemnity payable for accidental death. 
Statutory provision relating to defense of suicide under life insurance policy, though 
inapplicable to fraternal societies, held not unconstitutional as depriving life insurer of 

equal protection of law. AStna Life Ins. Co. of Hartford, Conn. v. Wertheimer. (U.S.) 223 
§15—In determining whether means causing death, voluntarily put in operation by deceased, 
pepo ees Se “accidental means’ within double indemnity provision of life policy, court must 
consider whether there was negligence and whether result was unintended. Wells Fargo 

Bank & Union Trust Co. v. Mutual Life Ins. Co. of New York. (U. S.) ........... 225 
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§15—Death of insured caused by crash of glider in which insured was riding as pilot and 
sole occupant held to have resulted from having been “engaged in aviation operation” 
within exemption in respect to double indemnity accidental death benefit clause of policy. 
Act of operating air craft through air is “aviation operation” and person who is so 


operating air craft is “engaged in aviation operation” within insurance policy. Irwin v. 
Prudential Ins. Co. of America. (U. 


§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

$16—That disability provisions appear in life policy neither changes their character nor 
makes applicable to their provisions principles governing that class of insurance, but they 
are treated as separate covering only disability insurance. Greber v. Equitable Life 
Assur. Soc. of United States. (Ariz.) 

516—Under life policy providing for total disability ‘payments commencing one year after 
anniversary of policy next succeeding receipt of proof of total disability, insured was 
not entitled to total disability payments throughout time of his disability. New York 
Life Ins. Co. v. Farrell. (Ark.) 

$16—Liability under disability an of life policy ‘attached ‘when disability occurred ‘and 
proof of loss was made, notwithstanding cause of action on policy had not yet accrued 
under policy terms. Atlas Life Ins. Co. of Tulsa, Okla. v. Wells. (Ark. 

516—‘‘Total disability” within group policy, means disability rendering insured unable to 
perform all substantial and material acts of his business, or execution of them in cus- 


1051 


241 


tomary way. American Nat. Ins. Co. of Galveston, Tex. v. Chastain. (Ark.) 1065 


516—Employees’ group policy precluding sick benefit unless physician was in attendance 
binds both insured and employer. Words “totally disabled’? within employees’ group 
policy are synonymous with “wholly disabled’? and mean inability to do substantially 
or practically all material acts in transacting insured’s regular occupation. Equitable 
Life Assurance Society v. Branham. (Ky.) . 

516—Injured railroad employee became entitled to indemnity under group policy on day of 
his injury if he suffered total and permanent disability upon that day, though his suffer- 
ing from varicose veins contributed to disability. Provision in group policy which auto- 
matically canceled insurance upon termination of employment held inapplicable, where 
insured allegedly received total and permanent we on day of his injury. Horn’s 
Administrator v. Prudential Ins. Co. of America. (Ky.) 

$16—Under terms of life policy relating to payment of disability. benefits, ‘total disability 
enduring and continued, and not merely ener or transient, was “permanent.” 
Plummer v. Metropolitan Life Ins. Co. (Me.) 

516—Insured who was able to do much farm work notwithstanding one arm had been ampu- 
tated as result of accident, held not “totally and permanently disabled,’ within disability 
clause of life policy. Koeberl v. Equitable Life Assur. Soc. of the United States. 
(Minn.) 

$16—In action on life policy for disability benefits, instruction defining “total disability,” 
preventing insured from engaging in any occupation and performing any work for com- 
pensation or profit held proper. Misskelly v. Home Life Ins. Co. (N. C. 

516—Under life policy providing disability was presumably permanent when it existed 3 
months, insured held entitled to total and permanent disability insurance where dis- 


853 


ability existed 16% months, though — later recovered. Mitchell v. Equitable —_ 
) 


Assur. Soc. of United States. (N, 

516—Under life policy providing for insurance for total and “permanent disability” 
providing that disability should be presumed to be permanent when existing for 3 
months, insured totally disabled for 16% months, followed by complete recovery before 
commencing suit, could not recover. Provision of life policy that disability should be 
presumed to be permanent after existing for 3 months did not create conclusive pre- 
sumption, but extended to assured benefits of policy upon presumption and finding of 
permanency, though doubt existed whether disability would ultimately prove permanent. 
Mitchell v. Equitable Life Assur. Soc. of United States. (N. C.) 

516—Insured held entitled to benefits for total and permanent disability only for period 
subsequent to first three months of disability, where life policies made disability bene- 
fits effective and payable upon receipt of due proof of total and permanent disability 
and provided that disability should be deemed permanent after three months’ continuance. 
Berg v. Equitable Life Assur. Soc. (N. Y.) 


516—That insured can at irregular intervals do some light work of limited character does 
not prevent recovery under life policy for “‘total disability.” Kramer v. Travelers’ Ins. 
Co. of Hartford, Conn. (Pa.) 


516—Phrase “totally and permanently disabled” within life insurance policy should not be 
construed literally. Construction oo “totally and permanently disabled” within life 
policy eee in part upon insured’s occupation and capabilities and particular circum- 
Stances. Phrase “totally and permanently disabled’ within life policy does not mean com- 
plete helplessness, but inability to perform substantial and necessary acts of particular 
work or business. Construction foreman who suffered permanent paralysis in lower half 
of body, although able to earn small amounts as draftsman and estimator, held “totally 


and permanently a. within disability clause in life policy. Cole v. 


Life Ins. Co. (R 


516—Under policy providing iademnity if insured became physically and incurably disabled 
so as to be wholly prevented from engaging in usual or any other occupation, “total 
disability” does not mean utter helplessness, but that insured is unable to do substan- 
tially all material acts necessary to prosecution of his occupation in substantially usual 
manner. “Insurable,” within policy providing indemnity if insured became physically 
and “incurably’’ disabled, means permanently and totally disabled, and incurable so 
far as can be determined by human testimony and human knowledge. Under policy 
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providing indemnity if insured became physically and incurably disabled so as to be 
wholly prevented from engaging in usual or any other occupation, insured could 
recover when, due to disability, he was unable to engage in former occupation of mer- 
chandising, notwithstanding after disability he worked as assistant caretaker of airport. 
Austell v. Volunteer State Life Ins. Co. (S. C.) 

516—Under life policy providing for disability ben 
disability, claim for disability payment held to begin from filing of proof and not from 
date when insurer received insured’s letter requesting information regarding benefits. 
Black v. Jefferson Standard Life Ins. Co. (S. C.) Bh OPA Gravee ar 

516—Where disability provision of life policy provided that complete loss of sight of both 
eyes, loss of both hands, or of both feet, or of one hand and one foot, constituted 
permanent disability, insured farmer, who lost four fingers of left hand, held not pre- 
cluded from recovering for total and permanent disability if facts showed that he 
became totally and permanently disabled. Marshall v. Kansas City Life Ins. 


"1471 


manent disability’ benefits did not necessarily mean that insured must be_ bedridden, 
but meant inability to do any substantial work for compensation or profit without injury 
to health, irrespective whether work was within insured’s training or experience. 
Group life policy, with total and permanent disability benefits expressly recognizing 
loss of both hands or both feet as ‘“‘total disability,” implied that loss of only one 
would not in itself be “total disability.’”” Metropolitan Life Ins. Co. v. Foster. (wv. S.) 

516—Under policy providing that disability was total when insured was prevented from 
“engaging in any occupation and performing any work for compensation or profit,” quoted 
phrase means ability to follow any recognized occupation and do substantially all acts 
performed by persons therein. Small farmer and peddler unable to do substantially all 
necessary farm labor and to handle bags of produce could not conduct farming or ped 
dling for “compensation or profit’ within terms of policy. Colovos v. Home Life Ins. 
Co. of New York. (Utah) 1171 

516—"‘Total disability,’ within disability clause of life policy, does not mean absolute 
helplessness but inability of insured to engage in practical manner in useful work, 
whether in his accustomed vocation or another. Hayes v. Prudential Ins. Co. of 
America. (W. Va.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. 

524—That insured could engage in light work in railroad shop before expiration of disability 
policy held not conclusive against total and permanent disability. Pacific Mut. Life Ins. 
Co. v. Dupins. (Ark.) ; : : oe a aeenes : 1070 

524—Insured so disabled as to prevent him from doing any and every kind of business per- 
taining to his occupation is ‘totally disabled”? within accident policy. Doherty v. American 
Employers’ Ins. Co. of Boston, Mass. (N. J.) .... a cae Peena ras 1317 

524—Policy clause authoriziny recovery as fer total permanent disability in case not  sus- 
ceptible of proof of permanency when claim is presented where insured is disabled for 

not less than three months, held not ambiguous and did not permit construction in favor 

f insured Ling to recover for temporary disability for period exceeding three months. 
Taub v. Travelers’ Ins. Co. (N. Y.) . a i eas hie SRR me 1135 

5§24—Accident policy provision authorizing insured to elect indemnity in one sum, according 
to schedule, in lieu of monthly indemnity did not limit insured’s recovery to amount 
stated in elective indemnity schedule unless he elected amount therein provided. If 
accident policy problem authorizing election of single sum indemnity in lieu of monthly 
indemnity is repugnant to preceding provision regarding monthly indemnity, monthly 
indemnity provision would control. Provident Ins. Co. v. Lemmons. (Tex.) Se 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

$25—Under health and accident policy providing separate indemnities for confining and 
nonconfining illness, insured, if not confined within doors even if leaving house under 
advice of physician in endeavor to restore health held entitled to indemnity only for 
nonconfining illness. Mutual Ben. Health & Accident Assn. v. Ferrell. (Ariz.) 

$25—Insured, rendered completely helpless by paralytic stroke, held “‘necessarily, totally and 
continuously confined to bed” within health and accident policy, though occasionally lifted 
out of bed and placed in wheel chair to be taken into sun or to physician for treatment. 
Nelson v. Washington Fidelity National Ins. Co. (Cal.) 

525—Where policy provided for sick and accident benefits, and that sick benefits would 
not. be paid unless member were confined in bed, and that members would be required 
to furnish insurer certificate for each week, during their disability, provisions as to 
confinement and certificate held to apply only to sick benefits, and not to accident 
benefits. Pilgrim Health & Life Ins. Co. v. Jenkins. (Ga.) ; ; 

525—Insured, to be entitled to sick benefits under disability insurance policies, held required 
to be ill, confined to bed, and visited professionally by physician. Insured, to be ‘“‘con- 
fined to bed” within disability policy, must be confined to bed greater part of every 
day during illness. Insured who had cataracts on both eyes and had one removed, 
partially regaining sight of that eye and ability to get around, held not “confined to 
bed” within disability policy, precluding recovery of sick benefits. Interstate Life & 
Accident Co. v. Spurlock. (Tenn.) 


525—Disability policy provision calling for visits of licensed physician for commencement 
and accrual of indemnity held evidentiary, permitting beneficiary’s recovery for 
insured’s disability without proving insured’s treatment by physician. Provision of 
disability policy pertaining to insurance against loss of time by sickness held one of 
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indemnity as regards necessity to show that insured was treated by physician, as 
required by policy. Provident Ins. Co. v. Shull. (Texas.)............ 

§ 529. DEATH FROM ACCIDENT. 

529—Death caused when runaway railroad car crashed into, and tore hole through, building 
walls, leaving remainder of walls standing, held | not within double indemnity clause of 
accident policy providing for death caused by “collapse of outer walls of buildings.” 
Skelly v. Fidelity & Casualty Co. of New York. (Pa.) 

§ 530. LIMITATIONS OF LIABILITY BY PROVISIONS OF POLICY. 

530—-Where treatment in regularly incorporated hospital was stated as condition to liability 
for increased indemnity, insurer was not liable for increased indemnity, where insured 
was treated in unincorporated hospital. Ross v. First American Ins. Co. (Nebr.) 

530—Clause on third page of accident policy limiting liability to 50 per cent. if loss resulted 
within 30 days of accident held operative, where death resulted 3 days after accident, 
notwithstanding provision on first page that principal sum of $2,000 would be paid for 


loss of life, since no irreconcilable conflict existed. Alamo Health & Accident Ins. Co. 
v. Cardwell. (Tex 


-) 

§ -S3i; CLASSIFICATION OF RISK. 

531—Accident sustained by general manager of glass manufacturing plant while engaged in 
polishing glasses in business emergency and in absence of regular polisher, where 
within general manager’s duties, held not within exception to accident policy providing 
for reduction in insurance while doing act pertaining to more hazardous occupation. 
Sloan v. Indemnity Ins. Co. of North America. (U. S. 

531—Recovery on accident policy should not be reduced on account of change of insured’s 
occupation if insured’s action at time of accident, though occurring outside his regular 
duties, was merely casual or temporary. Stahl et al. v. Metropolitan Casualty Ins. Ge 
of New York. (U. S.) 

531—General manager of glass manufacturing plant, in undertaking to polish glasses. in 
emergency in absence ot regular polisher, held not to have ‘changed occupation”’ to more 
hazardous one within accident policies so as to reduce insurance, even though new process 
of polishing had been introduced under his supervision after policies had been issued. 
Accident policy provision reducing insurer’s liability if accident is suffered in performing 
act pertaining to more dangerous occupation does not apply if act also pertain to occu- 
pation of insured is exceptional or occasional duty. Indemnity Ins. Co. of North America 
¥. Sloan, €U: Si) =: 

XIV. Notice and Poeet of Loss. 

§ 535. NECESSITY OF NOTICE. 

535—General rule is that insured has no duty to make report of trivial accident to auto- 
— indemnity insurer. Home Indemnity Co. v. Banfield Bros. Packing Co., Inc. 

(Ark.) 

—Under automobile liability policy requiring insured to give insurer notice of accident, 

duty to give notice does not attach in case of trivial accident, where no reasonable 

ground exists for believing at the time that it involves any injury insured against. 

_— v. Metropolitan Casualty Ins. Co. of New York. (Conn.) 

—Requirement in liability policy that insured give immediate written notice to insurer 

a accident and of claim on account thereof held “condition precedent” to insurer’s 

liability. Hoffman v. Employer’s Liability Assur. Corporation, Limited. (Ore.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Proof of disability rather than fact thereof held essential for recovery of disability bene- 
fits under life policy. New York Life Ins. Co. v. Jackson. (Ark.) 

536—Insured held not precluded from recovery of accident benefits by failure to furnish 
insurer certificate for each week during disability. Where policy provided for sick 
and accident benefits, and that sick benefits would not be paid unless member were 
confined in bed, and that members would be required to furnish insurer certificate for 
each week, during their disability, provisions as to confinement and certificate held to 
apply only to sick benefits, and not to accident benefits. Pilgrim Health & Life 
Ins. Co. v. Jenkins. (Ga.) 

536—Where building was totally destroyed without criminal fault of insured, and defense of 
fraud in obtaining policy was not maintained, amount of fire policy became liquidated 
demand, under valued policy statute, and insured’s failure to supply proofs of loss within 
time specified in policy did not defeat right of recovery. Oberst v. Farmers’ Union Mut. 
Ins. Co. of Kansas. (Kans.) ; 

536—Insured claiming to have been incapacitated by accidental injury only and not. fur- 
nishing insurer any proof of doctor’s certificate of injury as required by accident 
policy held not entitled to recover. Curry v. Universal Life Ins. Co. (La.) 

536—Proof of loss under fire policy insuring real property need not be made when loss is 
eee since claim for such loss becomes liquidated. Hanover Fire Ins. Co. v. Nash et al. 


-1601 
$35- 


1243 


(Tex.) 1553 

$36—Under disability clause of life policy providing for payment of first monthly benefit 
immediately on insurer’s receipt of due proof of disability, furnishing of such proof 
og = precedent to insurer’s liability. Hayes v. Prudential Ins. Co. of America. 
( a. 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—Plaintiffs injured by one, driving another’s automobile with owner’s consent, were 
entitled to benefit of insurance covering any one driving with owner’s consent and could 
give notice of suit as required by policy or perform any conditions, breach of which, by 
assured, would destroy plaintiffs’ right against insurer. McClellan et ux. v. Madonti. 
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§ 539. TIME FOR NOTICE AND PROOF. 


(1). In general. 
539(1)—Under policy providing for disability benefits, claimant held required to be ‘member 
of insurance club at time he submits proof of disability, and insurance must be in force 
at _ sae) company’s approval of submitted proof. McGifford v. Protective Life Ins. 

0. ML cn 6s he 4n or ad Ao Rare eae a aie great bh ein ae GOR Sa he BA aad abies 80. 
539(1)— W here insured died from accident occurring March 17, 1927, public administrator, ’ 
who was only person charged with giving notice, learned ‘of death in October, 1928, 
and gave notice to insurer November 14, 1928, notice complied with policy requiring 
that notice be given as soon as reasonably possible. Hill v. Mutual Benefit Health & 

Wea RMN: CMAN DS cn og apg ea Coa ce Pe aie ac he NAIL a ES ee ...1570 
539(1)—Under automobile liability policy requiring insured to give insurer notice of acci- 
dent, duty to give notice does not arise until facts develop which would suggest to 
person of ordinary and reasonable prudence that liability may have been incurred, and 
duty is complied with if notice is given within reasonable time thereafter. Baker vy. 
Metropolitan Casualty Ins. Co. of New York. (Conn.) ................... 1606 
539(1)—Written notice of disability and death of life insured, given to insurer’s general 
state agent within six months after last date premium was payable and forwarded to 
home office, held substantial ce with policy. Life Ins. Co. of Virginia v. 
Williams. (Ga.) 1074 
539(1)—Under group policy providing that first installment of indemnity will be. payable 
immediately upon receipt by insurer of proof of disability, time for proof held not of 
essence of contract. Horn’s Administrator v. Prudential Ins. Co. of America. (Ky.) 1090 
§39(1)—Where apparently trivial injury resulting in total disability did not become serious 
until nearly month after accident, where insurer was promptly advised, notice was 
sufficient under accident and health policy requiring notice 20 days after accident 
or 10 days after commencement of disability from sickness. Ross v. First American 
Ins. Co. (Nebr.) : Sava POA altars ess aia CTE LO CEL RE: 


(3). “Immediate’’ notice. 
539(3)—Liability policy requiring insured to give “immediate” notice of accident does not 
require such notice until insured has learned of accident, provided he exercises reason- 
able diligence to acquire information and regulates business so that he may learn of 
accident covered by policy with reasonable celerity. Under liability policy requiring 
immediate notice to insurer of accident, insured on learning of accident had active duty 
to investigate and determine whether it was covered by policy and was chargeable with 
all information he possessed or could have acquired by reasonable diligence. Hoffman 
v. Employer’s Liability Assur. Corporation, Limited. (Ore.) ........ heals ...1634 
(5). Effect of failure or delay. 
539(5)—Delay in notifying life insurer of claim for total and permanent disability benefits 
held no defense to action on total disability clause. New York Life Ins. Co. v. Farrell. 
PUMIE D, , Sake 5 ai ce xcs and iptalaie sim aries Deakin aeeianaie eeecca eee mre peel rca crear rel een calito cs ei ie ea 241 
539(5)—Insured’s failure to notify insurer of injury to eye within 20 days from date 
of injury or within reasonable time thereafter held bar to recovery upon accident and 
health policy, where failure was due to insured’s negligence. Business Men’s Assur. 
Go. ‘v: Selvidge. CAG) ogc osc ss signs weceacecees cams cn save topo etird sis eas nee 468 
539(5)—Condition in automobile indemnity policy requiring notice of accident not being 
condition precedent, all rights under policy are not forfeited by failure to comply, and 
such failure is not defense to suit on policy, unless injury resulted therefrom. Under 
automobile indemnity policy, insured failing or refusing to comply with policy provision 
respecting notice of accident, to insurer’s prejudice, could not recover, and burden to 
show compliance or that failure worked no prejudice to insurer was on insured. Home 
Indemnity Co. v. Banfield Bros. Packing Co., Inc. (Ark.) .................. 5 \acace.j A 
539(5)—Insurer held not liable to injured employee under insolvent employer’s policy for 
protection of employees, which inured to benefit of employee, where employer and 
employee failed to give notice of injury and claim as required by policy. a v. 
Home Indemnity Co. of New York. (Miss.) ........ 1629 
539(5)—Insurer held not required to show prejudice from insured’s delay in ‘notifying: it of 
accident under liability policy to justify interposing such delay as defense where time 
stipulated for notice is of the essence by terms of policy. Hoffman v. Employer’s 
Liability Assur. Corporation, Limited. Os RS NINE EER ETE rer AE STA 
539(5)—-In action for injuries caused by automobile, delay in sending summons or copy of 
statement of claim to defendant’s insurer under policy insuring any one driving with 
owner’s consent, held not prejudicial where insurer had been notified of accident one day 
after its occurrence nearly two years before trial. McClellan et ux. v. Madonti. (Pa.) 1373 
§39(5)—-Failure to furnish proof of disability within time provided by disability policy 
held bar to recovery. Jefferson Standard Life Ins. Co. v. Williams. (Texas.).. 90 
539(5)—Premium payment made before filing of proof of disability could not be recovered 
under life policy providing for disability benefits and for return of premiums = 
during disability. Black v. Jefferson Standard Life Ins. Co. (S. CG) ........... 59] 


(6). Excuses for failure or delay. 
539(6)—Under liability policy requiring immediate notice to insurer of accident and of 
claim therefor, insured, as respects excuse for delay in giving notice, was chargeable 
with knowledge of his foreman concerning accident occurring at foreman’s work in 
another town. Hoffman v. Employer’s Liability Assur. Corporation, Limited. (Ore.) ..1633 
539(6)—Failure to give and furnish proof of disability contemplated by policy in order to 
recover disability benefits may be excused when it is impossible for insured to give 
notice and furnish proofs. Garner v. Volunteer State Life Ins. Co. (S. C.) ........ 344 
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539(6)—That insured at time of receiving disability policy was 19 years old, and that 
insurer’s agent did not tell insured of provision requiring notice of disability within 
certain time held not to excuse insured for failure tu give notice within time required 
by policy. That disability policy contained benefits and burdens which were placed 
therein without insured’s knowledge did not permit insured to receive benefits and be 
relieved from obligations ancillary to such benefits. Jefferson Standard Life Ins. Co. 
v. Williams. (Texas.).. wea : ; es ; 

§ 540. SUFFICIENCY OF NOTICE. 

540—Requirements of notice to insurer in accident and health policies are valid, and oral 
notice is insufficient where written notice is required. Verbal notice of injury to 
soliciting agent held not notice to insurer. Business Men’s Assur. Co. v. eye 
Ark.) 

540—Insured’s failure to disclose to insurer facts regarding which no inquiry was made 
would not, in absence of fraud, violate condition of automobile liability policy requiring 
information respecting accident and co-operation with insurer. Insured’s failure to 
inform insurer that he had been asleep at wheel did not invalidate automobile liability 
policy so as to preclude injured guest from recovering against insurer amount of judg- 
ment against insolvent insured, where information was not willfully withheld, reached 
insurer’s attorney before trial, and insurer nee suit against insured. Killeen v. 


Preferred Acc. Ins. Co. of New York. (N. Y 1368 


$ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Notice reciting that insured took passage on certain steamship on certain date, and 
was believed to have been lost overboard, that he was dead, and that his death was 
caused by violence or accident, held sufficient proof of loss under circumstances. 
“Affirmative proof of loss” within accident policy does not require sworn statement 
signed by beneficiary or some one in her behalf, in absence of specific policy or statutory 
requirement to that effect. Anderson v. Inter-State Business Men’s Accident Ass’n of 
Des Moines, Ia. (Ill.) .... 

§43—Insured’s proof of temporary ’ disability which had ended before such ‘proof was made 
held not omeeen with total disability clause of life policy. Rose v. New York aan 
Ins. Co. (Ohio.) 

§ 544. PRODUCTION OF DOCUMENTARY EVIDENCE. 

544—Failure of insured to produce books on demand, as required by use and occupancy 
policy, is excused if books have been destroyed without insured’s fault. Insured under 
use and occupancy policy, whose books cf account referred to in policy have been 
destroyed without insured’s fault, is merely required to co-cperate to produce best 
proofs available. Insured who offered to submit to examination and to produce what- 
ever papers were available on insurer’s demand, under use and occupancy policy, for 
submission of bills, invoices, and vouchers after fire loss, substantially complied with 
policy provision for production of such papers. Springfield Fire & Marine Ins. Co. v. 
. T. Wilson Co. Cele Pease ; ; Sere 5 

§ 547%. — 

54714—Fire policy requiring insured to exhibit remainder of insured property and submit 
to examination must be reaonably interpreted and cannot be used indiscriminately against 
insured. L. D. Jennings Co., Inc., et al. v. North River Ins. Co. (S. CG.) 

§ 548. EXAMINATION OF INSURED. 

548—Where fire policy was asset of community and required insured to submit to exam- 
ination, but was issued in wife’s name, husband, being proper party to sue in paticy, 
must submit himself for examination. Breland et al. v. Great States Ins. Co. (Ia.) 

548—Fire policy requiring insured to exhibit remainder of insured property and submit to 
examination must be reasonably interpreted and cannot be used indiscriminately against 
insured. L. D. Jennings Co., Inc., et al. v. North River Ins. Co. (S. 

548—Insured under use and occupancy policy, whose president submitted to complete exam- 
ination, substantially complied with policy provision for such examination, though tran- 
script containing president’s testimony was not subscribed. Springfield Fire & Marine 
Ins. Co. v. J. T. Wilson Co. (U. S.) bee ; 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

$53(1)—Knowing and intentional overvaluation in sworn proofs of loss avoids fire policy 
under clause against false swearing. To prevent recovery on fire policy under clause 
against false swearing, overvaluation must be material and_must have been knowingly 
and intentionally made. Any waiver of proofs of loss hefd not to affect defense of 
insured’s false swearing in proofs of loss furnished after expiration of period required 
for furnishing such proofs, - sufficient to make jury issue. Globe & Rutgers Fire Ins. 
Co. v. Stallard et al. (U. 
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$ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 


AND OBJECTIONS. 
+ 505. - IN GENERAL. 
555—-Fire insurer may, after loss has occurred, waive provision of policy requiring proof of 
loss. Devault v. Western Grain Dealers’ Mut. Fire Ins. Co. (Kans.) 
§ 556. ——- POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—Ljife policy prohibiting modification of contract except as written by officers referred 
only to provisions entering into contract, and did not preclude other agents from orally 
waiving proof of disability. Life insurer’s general state agent held such agent as could 
waive proof of disability by refusal to furnish blanks therefor. Life Ins. Co. of ow 
v. Williams. (Ga.) ; Ramnegee brs 
(2). Powers of adjusters. 
556(2)—Generally, adjuster empioyed by insurer to adjust fire loss has apparent authority, 
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while engaged in making adjustment, to waive proof of loss. Where no limitation on 

adjusters’ authority in attending to fire loss was indicated by insurer, and adjusters 

came as insurer's agents having authority to do whatever insurer could do with respect 

to subject of loss, adjusters had authority to waive proof of loss. Devault v. Western 

Grain Dealers’ Mut. Fire Ins. Co. (Kans.) LS ata ilues-ae ich Vota ease PONE a bn bea Sea 1241 
§ 557. ~— EXPRESS WAIVER. : a 
557—Waiver of proot of loss by adjuster may be by parol notwithstanding provision of fire 

policy that waiver of terms must be indorsed on policy. Devault v. Western Grain 

Dealers’ Mut. Fire Ins. Co. (Kans.) gis acguachs Remiticisetere 1241 
$ 558. IMPLIED WAIVER IN GENERAL. 

(1). Acts and conduct in general. ee : 3 

§58(1)—-Any conduct on part of insurer tending to create belief in mind of claimant under 

policy that notice need not be given or that proofs of loss will be unnecessary operates 

as waiver of policy provision requiring such notice or proof. Nelson v. Washington 

Fidelity National Ins. Co. (Cal.) : ore ‘ Re 
558(1)—Defense of action against insured by insurer under liability policy was not waiver 

of insurer’s defense to subsequent action by insured for indemnity that insured had 

not given insurer timely notice of accident, where it was stipulated that insurer’s 
defense of insured should not be waiver of right to deny liability. Hoffman v. Em- 
ployer’s Liability Assur. Corporation, Limited. (Ore.) ............... acacia res 1633 

(4). Failure to furnish blanks. 


558(4)—Life ‘insurer's refusal to furnish blanks for proof of disability on ground that no 
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liability existed waived requirement for proof of disability. Life Ins. Co. of Virginia v. 
Williams. (Ga.) eae aie Diets ace Chee 5 1074 
§ 559. —— DENIAL OF LIABILITY. 


(2). Life and accident insurance. , 
$59(2)—Accident insurer’s denial of liability to beneficiary on ground insured had not been 
member long enough held waiver of written proof of loss warranting instruction on 
estoppel. Washington Fidelity Nat. Ins. Co. v. Anderson. (Ark.) : 455 
559(2)—-Insurer, denying liability on accident policy and refusing to furnish forms for 
proof of loss, waived such proof. Hill v. Mutual Benefit Health & Accident or . 
(Cal.) 3 kale ale foals te i oe OAT AO Sea EE CA ete ate alee Rea 
559(2)—Insurer’s absolute refusal to pay or denial of liability dispenses with necessity 
of making formal proofs of loss. Travelers’ Ins. Co. v. Sanders. (Ga.)...... : 161 
559(2)—Insurer, after unequivocally notifying beneficiary that on facts stated in notice of 
insured’s death there was no liability under accident policy, could not at trial 11 years 
later object to sufficiency of notice as proof of death. Anderson v. Inter-State Busi- 
ness Men’s Accident Ass’n of Des Moines, Iowa. (IIl.) is 
559(2)—-Insurer waived notice and proof of disability under group policy by denying liability 
thereunder. Horn’s Administrator v. Prudential Ins. Co. of America. (Ky.) 
559(2)—Insured furnishing four weekly physician’s certificates of disability, as required by 
accident policy, and offering two more, which insurer rejected, was not required to 
offer further certificates to recover additional benefits. Johnson v. Universal Life Ins. 
Co. a:) , : ; Sgt SS edie Ala satan Nw AUS oped ratAle LD aj eeer ae Ree ane STE 477 
§59(2)—Failure to give notice or furnish proofs of disability, or defects in notice and 
proofs, is waived by life insurer’s denial of liability on other grounds. Misskelly v. 
Home Life Ins. Co. (N. C 


BO MCREN.-sc sie; ana wads aires murine Acre CeO eT Die em Peewee «a OOS 
559(2)—Denial of liability on accident and health policy on ground of election to rescind 


for fraud precluded insurer from pleading as defense failure to give required notice of 


loss. Ross v. First American Ins. Co. (Nebr.) Ce Wine aAahe ania ous Rate ad eee 173 
5§59(2)—-Insurer’s knowledge of claim based on presumption of death arising from insured’s 
absence, and denial of liability, held to dispense with proof of death. Apfelbaum et al. v. 
Prudential Ins. Co. of America. (N. J. ets : ; 
559(2)—Where insurer denied further liability for weekly benefits under disability policy, 
requirement of policy that insured file weekly certificates of physician certifying to 


~ 
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disability held waived. Interstate Life & Accident Co. v. Spurlock. (Tenn.) ....... 28 
559(2)—-Where insurer received proof of death, its denial of claim because insured was 
not in sound health when life policy was delivered obviated necessity of making 
additional proof of death. Universal Life & Accident Ins, Co. v. Armstrong et al. 
(Texas.) Be OER aa ter Sx Gb ae gee TER ee PN rs ee eee 93 
559(2)—Insurer denying liability on accident policy on ground that policy was not in force 
at time of accident thereby waived compliance with policy requirement as to proof of 
loss. Alamo Health & Accident Ins. Co. v. Cardwell. (Tex.) ..................00.. 1593 
559(2)—-Insurer’s denial of lability under life policies when claim was presented held 
waiver of proof of death. Illinois Bankers’ Life Ass’n of Monmouth, IIl., et al. v. 
RRROS: ERIS WORRY i ciah cg a,c: ucts & aes ek wie sates ce aie Ree a . 1057 


$ 560. @ —— _ OBJECT OR TO STATE GROUND OF OBJECTION. 
. In general. 

$60(1)—Insurer’s receipt of proof of insured’s disability on insurer’s blank forms, filled in 
and signed by insured’s physician without objection, was evidence of waiver of defects 
therein. Tibbets v. Prudential Ins. Co. of America. (Pa.) ...............ccccceceees 

§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561--Under “reservation of Rights Agreement” between automobile indemnity insurer and 
insured after insured’s failure to give notice of accident, investigation made by insurer 


was not waiver of defense of failure to give notice. Home Indemnity Co. v. Banfield 
Bros. Packing Co., Inc. (Ark.) 
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ee 


waived proof of loss and provision that suit could not be brought until after lapse of 
sixty days. Lincoln Fire Ins. Co. v. Hurst. (Fla.) 

$61—Insurer’s investigation of insured’s claim under disability clause in life ‘policy not- 
withstanding proof, submitted after time limit in polices had expired, showed that 
insured’s disability had already ended, did not constitute “waiver” of policy require- 
ments as to notice and proof of disability. Rose v. New York Life Ins. Co. (Ohio.).. 

$61—Where insurer’s adjuster investigated fire and without objection accepted proofs of loss 
which he had assisted in preparing, insurer could not assert proofs of loss were not 


properly furnished, notwithstanding execution of nonwaiver agveanes at time of investi- 
gation. Davis v. Atna Ins. Co. (Tenn.) 942 

561—Formal proofs of fire loss held waived where insurer’s ‘adjuster made examination 
and except as to amount of loss admitted liability 


and tendered payment of amount of 
appraisers’ award. A&tna Ins. Co. v. Murray. (U. § 


561—Insurer by sending agent to investigate loss under fire policy. waived right to formal 
notice eee by policy. Howrey et al. v. Star Ins. Co. of America. (Wyo.) 1380 
562. - PAYMENT OF LOSS. 
Insurer by paying part of loss under fire policy to mortgagee of property waived right 
to formal notice required by policy. Payment by insurer to insured of part of amount due 
under policy of insurance effects waiver of preliminary proofs of loss. Howrey et al. v. 
Star Ins. Co. of America. (Wyo.) 1380 


XV. Adjustment of Loss. 
§ 566. EFFECT OF ADJUSTMENT. 


566—New contract to pay amount agreed upon in adjustment of fire loss arises upon com- 
pletion of adjustment agreed to by both insurer and insured. Home Ins. Co. of New 
York v. Shepherd et al. (Tex.) poeta tes 

§ 567. wales! PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 

567—Insured rightly refused to act on arbitration agreement containing provision that 
appraisers should separate damage caused by fire from damage caused by explosion, 


where it was conceded by insured that explosion had taken —_ Ruth Realty Co. 
Inc. v. Northern Ins. Co. of New York. (N. J.) 

567—Appraisal agreement is revocable by either insured or fire insurer until 
Robinson vy. Lumbermen’s Mut. Casualty Co. (Pa.) 

§ 571. APPOINTMENT OF UMPIRE. 

§71—Evidence in proceedings by insured for appointment of new umpire held insufficient to 
establish fraud in selection cf umpire by appraisers under fire policies. Issue of fraud 
in appraisers’ selection of umpire for determination of loss under fire policies cannot be 
tried on conflicting affidavits, but — should be brought to set aside award. County 
court held without jurisdiction to appoint new umpire for appraising fire loss, where 
appraisers, pursuant to policies, had appointed umpire and their award had not been set 
aside. Buffalo Ins. Co. et al. v. Yoscovitz. (N. Y.) 

§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572--In absence of requirement in fire policy or submission agreement, whether insured is 
entitled to be heard by appraisers depends on circumstances. Where facts as to what 
goods were destroyed or as to construction of building must be first ascertained before 
beginning appraisement of fire loss, proceeding partakes of judicial function of ascer- 
taining facts as regards insured’s right to hearing. A&tna Ins. Co. v. Murray. (U. S.) 

$ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(1). Form, requisites, and validity of award in general. 

574(1)—Award held invalidated by failure of appraisers seeking to ascertain loss under 
fire policy to include all property covered by submission agreement. Where fire policy 
and submission agreement require appraisers to ascertain ‘“‘sound value of goods,” 
meaning value before fire, appraisers’ failure to ascertain sound value invalidates 
award. AStna Ins. Co. v. Murray. (U. 

(2). Irregularities in proceedings. 
574(2)—Where insured had no notice of meeting of appraisers under fire policy, and had 
no opportunity to furnish appraisers with proof of character and value of building 
and furniture destroyed entire award held invalid. Stockwell et al. v. Equitable Fire 
& Marine Ins. Co. (Cal.) 
(3). Partiality or other misconduct of arbitrators. 

574(3)—Appraiser’s denying insured’s request to be heard regarding value of stock of 
shoes before fire constituted misconduct invalidating award. Omission to accord hearing 
to insured regarding value of goods before fire does not invalidate appraisers’ award 
if no dispute exists concerning property destroyed and value is readily ascertainable 


or within appraisers’ knowledge or damage is ascertainable by inspection. tna Ins. 
Co. v. Murray. (U. S 


574(3)—“‘Appraisers” award of $8,000 set aside for partisanship, failure to find cond 
and damage value, and inadequate investigation, and insured awarded $13,000 for fire 
loss. Appraisement under fire policy must be impartial and substantially according to 
oo arbitrations. Azar v. Eureka-Security Fire & Marine Ins. Co. et al. 
574(3)—Fire policy clause permitting submission of dispute to competent and “disinterested 
appraisers” excludes both pecuniary interest and bias and prejudice and is designed to 
secure tribunal acting in quasi-judicial capacity, free from partisanship and seeking to do 
equal justice between parties. Fraud, misconduct, carelessness, or partiality of appraisers 
resulting in, and evidenced by, award grossly below actual loss, justifies setting aside of 
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award under fire policy. 
oe Beate eL 
(4). Inadequacy of award. 
574(4)—In insured’s action on award, answer charging partiality and bias of insured’s 
appraiser and umpire in fixing fire los stated Gdieiee as against demurrer. L. D. 
Jennings Co., Inc., et al. v. North River Ins. Co. (S. C.) a 1534 
(5). Effect of award in general. 
574(5)—-Where insurers agreed that one or both were liable for loss sustained by insured 
from explosion and submitted matter to arbitration, defendant insurers could not main- 
tain that, notwithstanding arbitrators’ finding that plaintiff insurer was not liable for 
loss, defendants could dispute their liability. Where plaintiff and defendant insurers 
agreed that one or both were liable for loss from explosion, and submitted to arbitration 
whether plaintiff’s boiler policy covered any part of loss, plaintiff held entitled to recover 
from defendant advance payment made to insured, where arbitrators found that no part 
of insured’s loss was covered by plaintiff’s policy. Hartford Steam Boiler Inspection & 
Ins. Co. v. Firemen’s Mut. Ins. Co. et al. (Conn.) Shancueinarice rs ; : 
574(5)—Appraisal provided for in standard fire insurance policy held not “arbitration,” 
and appraisement merely operates as conclusive evidence of damages. Robinson vy. 
Lumbermen’s Mut. Casualty Co. (Pa.).... Scie ; ~ 32 
(7). Actions to set aside award. 
574(7)—Evidence supported judgment based on jury’s implied finding that appraisers’ 
award under fire policy was void because procured without opportunity to insured to 
furnish appraisers with proof of character or value of property destroyed. In action on 
fire policy where defense of appraisers and issue regarding invalidity of award was 
presented to jury and general verdict rendered in favor of plaintiff, further specific 
findings of court respecting invalidity of award held unnecessary to support judgment. 
Stockwell et al. v. Equitable Fire & Marine Ins. Co. (Cal.) rs . 394 
574(7)—Insurer, having demanded appraisal, could. not invoke, as defense to insured’s 
action on award, insured’s refusal to submit, after award, to examination required by 
fire policy. L. D. Jennings Co., Inc., et al. v. North River Ins. Co. (S. C.) 1534 
574(7)—Submission to distinterested appraisers of fire loss is lawful and award is pre- 
sumptively correct. Appraisers’ awards determining loss under fire policies should be set 
aside only on clear convincing evidence of fraud, gross mistake, appraisers’ misconduct, 
or failure to perform duties. AStna Ins. Co. v. Murray. (U. S.)... .. ‘ 101 
574(7)—Under evidence that award of appraisers under fire policy was grossly inadequate 
and other evidence tending to show partiality of appraiser to insurer, question of invalidity 
of appraisal held for jury. Phoenix Assur. Co., Limited, of London, England v. Davis. 
(D.. S.) ; ; : 
§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 
575—As respects failure of appraisal, while appraisers to determine loss under fire policy are 
appointed by parties, they are not subject to control of parties. Norwich Union Fire Ins. 
Soc., Limited. of Norwich, Bngland, et al. v. Cohn. (U. S. ) Soe ; 1215 
§ 578. REFUSAI, TO ADJUST OR ARBITRATE LOSS. 
578—Fire insurer’s revocation of appraisal agreement before agreement is acted on enables 
insured to sue forthwith on policy. Where fire insurer revoked appraisal agreement 
before appraisers had acted, award made by insured’s appraiser and umpire held not 
competent evidence of damages. Robinson v. Lumbermen’s Mut. Casualty Co. (Pa.) 


§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Adjustment releasing automobile theft insurer on condition that car recovered after 
theft be repaired and returned to insured, conditional buyer, held no defense, where 
insurer voluntarily surrendered car to refinance corporation for buyer’s default despite 
insurer’s knowledge, when adjusting, of buyer’s default and refinance corporation’s right 
to reclaim and sell car. Salinger v. General Exchange Ins. Corporation. (La.)...... 194 

579—Where facts were disputed, and fire policy, interpreted by its terms and under the 
law, entitled insured to full face amount thereof, insured’s acceptance of smaller sum 
and giving of receipt in satisfaction of claim under policy held not to defeat action for 
balance. Spencer v. Farmers’ Mutual Ins. Co. of Sullivan County. (Mo.) cas : 


XVI. Right to Proceeds. 


§ 580. POLICY —- TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). In general. 
580(1)—Vendor’s assignee, in view of unreasonable delay in perfecting title, held in default, 
entitling vendee to proceeds of fire insurance as against assignee, notwithstanding 
requirements that vendee keep premises insured for vendor’s benefit. Martinsen v. 
Morton Farmers’ Mutual Ins. Assn. (Ia.) 


$80(1)—Landlords held not entitled to proceeds of fire policy taken out by lessee’s suc- 
cessors who were month by month tenants and not assignees, since they bore no rela- 
tionship of privity to landlords. One having insurable interest in property may secure 
fire policy, and upon destruction of property is entitled to keep policy proceeds though 
other person also having insurable interest sustains heavy loss. Yoshida et al. v. 
Security Ins. Co. of New Haven, Conn. (Ore.) 675 


580(1)—Tenant in common held not equitably estopped by forfeiture clause requiring insured 
to be sole and unconditional owner, to recover on fire policy issued to cotenant in 
common as trustee, notwithstanding tenant in common filed proof of loss under another 
fire policy, stating that he was sole and unconditional owner, since cotenant’s insurer 
was not injured thereby. Tenant in common held not judicially estopped to recover on 
fire policy requiring insured to be sole and unconditional owner, issued to cotenant in 
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common as trustee, because he swore to proof of loss under another fire policy stating 
he was sole and unconditional owner, where same adjuster represented both insurers, 
knew of conflicting claims, and sent proof of loss to tenant in common with direction 
to sign at marked place. Broyles et al. v. Scottish Union & National Ins. Co. (Tenn.) 
(2). Property subject to mortgage or other lien. 
580(2)—Where mortgagor breached covenant to insure property for protection of second 
mortgage, but insured property fo: benefit of itself and first mortgagee, and first mort- 
gagee waived right to insurance money due for small loss, second mortgage held to have 
equitable lien upon insurance money to extent of his interest. Greenberg v. 1625 ee 
Avenue Corporation et al. (N. Y. 
$ 581. POLICY PAYABLE TO OR FOR ‘BENEFIT OF MORTGAGEE OF PROP. 
ERTY INSURED. 
$81—That covenant in mortgage required mortgagor to carry insurance for stipulated 
minimum amount for benefit of mortgagee held not to limit right of mortgage to 
minimum amount mentioned, where insurance policies for greater amount were assigned 
or made payable to him. Federal Land Bank of Baltimore v. Cosimano. (Md.) 
581—Clause in fire policy making loss payable to mortgagee as his interest might appear, and 
providing that mortgagee's interest should not be invalidated by any act of mortgagor, 
effects two policies of insurance, one to the mortgagor and other to mortgagee. Hennessey 
v. Helgason et al. (Miss.) 
581—Where entire instrument showed fire policy covered only furniture, and that it was taken 
for mortgagee’s protection words “‘on building items,’”’ in clause providing that loss on 
building items was payable to mortgagee as its interest appeared, should be treated as 
surplusage, and mortgagee could recover for furniture destroyed. London & Provincial 
Marine & General Ins. Co.. Limited, of London v. Sykes et al. (Tex.) 
581—Mortgagee may protect his interest in property by loss payable clause or standard 
mortgage clause in fire policy procured by mortgagor, or by himself procuring policy. 
Rights of mortgagee under fire policy containing standard mortgage clause are subject to 
all terms and eer of policy except those expressly waived by insurer. State rn 
of Chilton et al. Citizens’ Mut. Fire Ins. Co. of Janesville. (Wisc.) 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN. 
TATIVES OR ESTATE 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Insurance company, paying proceeds of policy to one entitled thereto under “‘facility 
of payment” clause, held not required to make second payment to true widow, regardless 
of whether company believed it was making payment to true widow. Wilson v. Metro- 
politan Life Ins. Co. (N. Y.) 
$ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Where life policies provided for payment to insured’s wife if living, and, if not, 
to insured’s executor or administrator in trust for insured’s legal heirs, and upon wife’s 
death insured changed beneficiary, proceeds of policies belong to insured’s administratrix 
to hold in trust for insured’s legal heirs, where no by-laws provided for change of bene- 
ficiary. Southwestern Life Ins. Corp. v. Wilson et al. (Mo.) : 
585(1)—Beneficiary of life policy has no greater right than insured. Cory v. Massachusetts 
Mut. Life Ins. Co. (R. I 3 
585(1)—Insured had right to name whomsoever he chose ‘as beneficiary in gro wp life certi- 
ficate, by whatever name he chose, if no fraud was committed. Levas v. Metropolitan 
Life Ins. Co. (Wash.) 
(2). ‘effect of clause making policy payable to relative or person equitably entitled. 
585(2)—Facility of payment clause held to authorize life insurer to pay either beneficiary, 
or undertaker, for burying insured, or insured’s sister, who had contracted with under- 
taker to pay burial expenses. Facility of payment clause absolved life insurer from 
liability on policy, where insurer delivered proceeds thereof to party equitably entitled 
thereto, although intending delivery to beneficiary. Watson v. Pilgrim Health & Life 
Ins. Co. (Ga.) : 
(3). Policy payable to wife. 
585(3)—Where beneficiary of life policy was designated by name followed by word “wife” 
name —* since “wife”? wes descriptio persone. tna Life Ins. Co. v. Hartley 
et al. (Md.) 
§ 586. —— VESTED INTEREST OF BENEFICIARY. 
586—Designation of beneficiary to life policy initiates in beneficiary's favor an inchoate gift 
of policy proceeds, which, if not revoked by insured prior to death, vests in beneficiary 
ati of insured’s death. Travelers’ Ins. Co. of Hartford, Conn. v. Fancher et al. 
$86—That beneficiary paid premiums gave him no vested interest in life policy which 
reserved right to change beneficiary. Allen et al. v. AStna Life Ins. Co. et al. (Mo.) 
586—Interest of insured’s wife as irrevocable beneficiary of life policy cannot be divested 
—s a so long as policy remains valid. Ruckenstein v. vanessa Life 
ns o (N, 
$86—Where life policy reserved to insured unrestricted right to ) change beneficiary, bene- 
ficiary had no vested right to insurance at maturity, but only had expectancy of bene 
fit. Riley v. Wirth. (Pa.) 
586—Wife, named beneficiary in husband’s life insurance policies, reserving full liberty to 
change beneficiary, had no vested rights, but was only insured’s appointee to receive 
any insurance due at his death. Kincaid v. New York Life Ins. Co. (U. S.) 
586—Wife held to have acquired equitable right to proceeds of husband’s life insurance 
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as against second beneficiary, by virtue of implied contract under which wife made 
expenditures of her money, where her acceptance of its terms was shown by subsequent 
use of her earnings. Consideration for implied contract under which wife acquired 
equitable right to proceeds of husband’s life insurance as against second beneficiary 
held sufficient, where such consideration consisted of future as well as past expenditures. 
Claim of second beneficiary of life policy, who was volunteer, cannot override equitable 
but vested interest of first beneficiary, and even if equitable interests of the two 
beneficiaries were equal, priority in time would give better right. Wife’s act in leaving 
husband held not as matter of law to breach contract under which she acquired equitable 
rights in proceeds of husband’s life insurance. Travelers’ Ins. Co. v. Gebo et al. (Vt.).1494 


§ 587. CHANGE OF BENEFICIARY. 

587—Contention that change of beneficiaries of life policy pursuant to insured’s request 
was not fully completed when insured died held not available to original beneficiary, 
where, as to such beneficiary, policy constituted wagering contract. Allen et al. vy. 
Abs TAGe Tok, Cs SEG. CORY fis ccs ees Sec anion thon es poet econ 43 

§87—Life insured doing all that she could under circumstances to effect change of bene- 
ficiary would effect change of beneficiary, notwithstanding mode prescribed by policy for 
change of beneficiary was not exactly followed. Life insurer, sued by original and sub- 
stituted beneficiaries, waived policy requirements for changing beneficiary by paying 
policy proceeds into court... Miley iw: Wirth, “CRI ccc i ccscs csiacsseeccavecctsevess 586 
590. — RIGHTS OF CREDITORS. 

590—Where neither owner of property nor mortgagee secured by fire policy paid premium, 
but insurance agent did and loss occurred, agent held entitled to money arising from 
loss as credit on premium as against mortgagee. Barry & Brewer v. Wright. (Miss.) 

590—Insured’s widow who was former beneficiary, held not to have equitable lien upon 
proceeds of life policy for premiums paid by her, where such premiums were paid 
when she was beneficiary and policy provided for change of beneficiary at will of 
insured. Guardian Life Ins. Co. of America v. Mareczko et al. (N. J.) . 

587—-Where insurance contract so provides, beneficiary may be changed at instance of 
insured, and no_ vested right exists in beneficiary unless circumstances establish 
equitable interest in proceeds; but in such case, beneficiary’s rights will be protected 
against substitution of second beneficiary who has no superior equity. As regards right 
of insured to change beneficiary, equitable interest in proceeds of life policy may arise 


in beneficiary as result of contract with insured. Travelers’ Ins. Co. v. Gebo et al. 
(Vt.) 


i idem wack a alle Bs tana Larer eae SLE, SOS 6 A SAE wien eR nie Iee ase Tee a et ole ie RI . 1494 
591%. INDEMNITY INSURANCE. 

$914%4—That automobile liability policy contained clause forbidding action against insurer 
until amount of loss was fixed by final judgment did not prevent person injured by 
operation of insured automobile from suing insurer directly, since statute intended to give 
direct right of action to injured person in cases where liability of insured is covered by 
terms of policy. Bougen v. Volunteers of America et al. (La.) Rae ees peta ee 

5911%4—Statute granting direct right of action against automobile insurer to person injured 
by a of automobile conferred procedural and not substantive right. Tuck v. Harmon 
et al. (La.) : ‘ es ; : 

§91!4—Suit would lie to apply obligation of insurer, under voluntarily executed extra- 
territorial clause of automobile liability policy insuring motorist against loss from lia- 
bility for damage on account of bodily injuries, to payment of judgment recovered 
against motorist for consequential damage for medical expense and loss of services 


resulting to parents of minor children injured by motorist’s negligence. Cormier et al. 
REO EE Bs ED Saitiz eel awtowmn ccm acide sae kk MOR RE Er eine 498 


§9114—Person injured by insured automobile may have insurance money applied to satisfac- 
tion of claim for damages only after claim against insured is reduced to judgment or 
equivalent. Statute giving judgment creditor right to have insurance money applied to 
satisfaction of claim for damages caused by insured automobile confers right against 
insurer ancillary to primary right against insured. Mathewson v. Colpitts. (Mass.) 1354 

591%4—-Insured’s judgment creditor whose execution has been returned unsatisfied has no 
greater right under automobile liability policy against insurer than insured would have 


had if he had brought suit against insurer after having paid judgment. New Amsterdam . 
Casualty Co. v. Mandel et al. (N. J.) Sale Gat i Soc ary NA : ; 1363 


5911%4—Under statute providing for liability insurance on omnibus, injured passenger has 
original right of action against insurer. Engleson v. Commerce Casualty Co. (N. Y.)..1616 
59134. Where Massachusetts motorist has Massachusetts liability policy and Massachusetts 
statute provided only for suit in equity by injured party against insurer, person injured 
in Rhode Island automobile accident held not entitled, after obtaining judgment against 
motorist, to sue motorist’s insurer in law action under Rhode Island statute, but could 
proceed against insurer in equity. Right of insured’s judgment creditor to sue insured’s 
liability insurer, being purely statutory must be pursued by statutory methods. Farrell 
v. Employers’ Liability Assurance Corporation. (R. I.) ............e cece e eee eens 773 


5911%4—Indemnity policy will not form basis of cause of action against insurer by one 
injured by negligence of insured. One injured by negligence of insured may join 
insurer in suit against insured, where policy creates primary liability on part of insurer 
in favor of injured party. One injured by negligence of insured must bring his suit 
within terms of policy before he can recover from insurer whose liability rests solely 
on policy, since insurer’s liability is purely contractual. Kuntz et al. v. Spence et + 
(Tex.) 2 carga role Big a-Si LSU Bbc ols ae kab AE eT ae De mtn ans ig Sis gap WON cat a IE pals ok etal ons ness .. 162 
$91%4—Statute making insurer proper party in action for damages caused by negligent opera- 
tion of motor vehicle held to render ineffective policy provisions postponing time for 
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commencement of action against insurer until final judgment against insured. Lang v. 
Baumann et al. (Wis.) CE RL Ae cack i : 
$911%4—Automobile liability insurer under policy issued in state with statute embodied 

therein by operation of law is liable to injured person for damages which he may 
recover against insured. Oertel v. Williams et al. (Wis.) sy eats me 
§ 593. ASSIGNEE OF POLICIES BEFORE LOSS. 

(1). In general. 
593(1)—Life policy provision requiring assured’s assignee to make proof of interest and 
may waive provision, and 
Ins. Co. v. Morris et al. 


extent thereof is intended only for benefit of insurer whic 
provision is not available to conflicting claimant. Travelers’ 
ry a 


§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594—Assignment of policy benefits or policy, where policy provides that such assignment 
shall be void, gives assignee no right of action on policy. Beneficiary assigning benefits 
of life policy providing that assignment of benefits should be void retained right to sue 
insurer in her own name. Tyler v. National Life & Accident Ins. Co. (Ga.) 
594—Cause of action on fire policy held chose in action which was subject of equitable 
transfer and assignment. Mahler v. Milwaul:ee Mechanics’ Ins. Co. et al. v ; 
Written instrument appointing creditor debtor’s agent to collect insurance and dis- 
tribute proceeds among creditors held valid without consideration. Where creditor, 
appointed as insured’s agent to collect fire insurance and distribute proceeds among 
creditors, agreed to pay stipulated amount of proceeds to insured, creditor could not 


appropriate such amount to payment of other indebtedness of insured. J. M. Radford 
Grocery Co. v. Estelline State Bank. (Tex.) ie ; ; 


XVII. Payment or Discharge, Contribution, and Selivcantien. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Insurer could not compel insured to accept return of automobile after institution of 
suit following expiration of period during which theft policy entitled insurer to with- 
hold payment, notwithstanding policy provided for return of automobile with compensa- 
tion for damage. Kleinman v. Globe & Rutgers Fire Ins. Co. (N. J.) ; 

595—Right of mortgagee to recover money damages under fire policy containing standard 
mortgage clause held subject to reserved option of insurer to rebuild destroyed property. 
Insurer could not exercise option to rebuild property destroyed under standard fire 
policy which separately valued destroyed barn and silo, which together constituted single 
structure, by offering to merely rebuild barn, but insurer should have offered to rebuild 
structure in its entirety. State Bank of Chilton et al. v. Citizens’ Mut. Fire Ins. Co 
of Janesville. (Wisc.) re eee eh ; 

§ 597. TIME OF PAYMENT. s : 

597—-Where judgment in suit on accident policy was not entered until 27 months after 
death of insured, insurer was required to pay insurance in lump sum, since provision 
for 25 monthly installments contemplated immediate and successive payments. Alamo 
Health & Accident Ins. Co. v. Cardwell. (Tex.) ...... oe 42 had Maen 
Where insurer wrongfully refused to compensate insured for total, permanent dis- 
ability under group policy, it could not after expiration of time so to do, elect whether 
to pay insured lump sum or installments. Where insurer wrongfully refused to com- 
pensate insured for total, permanent disability under group policy, it waived right to 
elect between alternative methods of payment, and became liable for full amount in 
one sum. Prudential Ins. Co. of America v. Faulkner. (U. S.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

$98—Interest on life policy held properly payable from date that proof of death was 
accepted by insurer. North Carolina Mutual Life Ins. Co. v.-Terrell. (Ala.) .... 

598—City suing on public liability policy held entitled to interest from date it paid judg- 
ments for damages, not merely from time of filing bill against insurer. Public liability 
policy protecting city held within statute requiring debtor to pay interest from due date. 
. City of Lawrenceburg v. Maryland Casualty Co. (Tenn.) 3 ata 

598—Insurer could not complain because judgment -on life policy allowed interest from 
specified date, where claim matured prior to such date, and insurer rejected claim on 
grounds unsupported by good reason. Universal Life & Accident Ins. Co. v. Armstrong 
et al. (Texas.) aren 4 : ; 

598—Allowance of interest on loss covered by fire policy from date of loss was erroneous 
where policy contained provision making loss payable 60 days after furnishing of proof 
of loss. City of New York Ins. Co. v. Middleton. (Tex.) ’ et 

598—Interest was properly allowed against fire insurer from date it denied liability and 
refused payment for loss. Union Assur. Soc., Limited et al. v. Equitable Trust Co. 
et al. (Tex.) ks Ae Ski aioe Seater - ’ 

598—-Where insures tnautherizedly. refused to pay amourt due on insurance certificate, 
allowance of interest on amount due from date of insured’s death to date of judgment 
ment held proper. Protective Mut. Ben. Ass'n v. McCuistion et al. (Tex.) 

598—Where fire policy provided that loss was payable 60 days after furnishing proof of 
loss, and insurer did not deny liability for loss, interest should be allowed to insured 
from 60 days after total loss of insured house, since such total loss makes proof of 
loss unnecessary. Hanover Fire Ins. Co. v. Nash et al. (Tex.) Deets 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. ; 

602—Statutory penalty against insurer, held applicable to action for gross damages for 
breach of policy provision for weekly benefit in case of permanent disability from sick- 
ness. National Life & Accident Ins. Co. v. Sims. (Ark.) , 

602—That insurer’s assertion of nonliability under accident policy was made in 
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held no defense to assessment of statutory penalty and allowance of attorney’s fees, 
where insured recovered full amount sued for. Life & Casualty Ins. Co. of Tennessee 
v. Barefield. (Ark.) sf cca a eli an Rate RST sac aay ite een hg NST inate Sania ota nie iene te ae 
602—In action on accident policy for $500, allowance of $150 attorney’s fee to plaintiff 
held to require reduction to $100. Washington Fidelity Nat. Ins. Co. v. Anderson. 
GRID, ot A ing ars) sie ond time RU eS ena eee a Le Tee aoe ere 
602—Assessment of statutory penalty and attorney’s fee upon insurer “which denied liability 
in suits on life policies by beneficiary who recovered amount sued for, less premiums 
due to insurer, held not error. Continental Life Ins. Co.-v. Gray. (Ark.) ......... 
602—Assessing 12 per cent. penalty and attorney’s fees in action on accident policy held 
not error, where, before submission to jury, court permitted amendment of complaint 
reducing amount claimed. Pacific Mutual Life Ins. Co. v. McCombs et al. (Ark.) 
602—Verdict assessing damages and attorney’s fees against life insurer held unauthosized, in 
view of close legal questions involved. New York Life Ins. Co. v. Watson. (Ga.) 
602—-Fire insurance company held not liable for damages and attorney’s fees for delayed 
payment, where insurer acted in good faith and delay was result of inadvertent 
error by clerk. Insured, suing fire insurance company for damages and attorney’s fees 
for delayed payment of loss, held not required to make demand after statutory period 
had elapsed before filing suit under facts. Greenleaf v. Westchester Fire Ins. Co. 
(La.) : eee : ats ; : 
602—Insurer held not liabile for penalty or attorney’s fees for delay in paying claim under 
accident policy, where insured offered to settle for one more weekly payment and 
physician certified that she should be well in week; insurer having reasonable grounds 
to contest claim for additional benefits. Johnson v. Universal Life Ins. Co. (La.) 
Life insurer is liable for vexatious refusal to pay, if refusal was willful and without 
reasonable cause as facts would have appeared to reasonable men. Rush v. Metropolitan 
Life Ins. Co. (Mo.) sabes acE chia tectgtal oo RUST: best ao ae See as aay alates 
602—Whether fire insurer’s refusal to pay loss is ‘vexatious ‘must be determined by facts 
as they appeared when refusal was made. Reasonable doubt as to fire insurer’s liability 
precludes recovery of penalty for insurer’s vexatious refusal to pay loss. Goodman 
et 2: 9. MaGoner Saerey Tea ak Ps cis eon ads hatGeouaseeaeecn saeneor 
602—-$1,475 punitive damages for insurer’s breach of contract causing actual damage of 
$48 held not so excessive as to require interference by reviewing court. Bradley v. 
Washington Fidelity Nat. Ins. Co. “CS. Cl): cies o ciese rains ses as wimiareis os 
602—City suing on public liability policy held entitled to penalty ‘for refusal to pay, where 
policy did not, on its face, cover place of accident, and city delayed application for 
reformation, and there was no evidence that insurer’s officers knew of agent’s agree- 
ment that policy would give — coverage. City of eueeeenipee v. Maryland 
Casualty Co. (Tenn.) aiGsew eG abies 
602—Statute requiring payment ‘of 12 per cent. damages and attorney’ s fee for insurer’s 
failure to pay life policy within 30 days after demand, being highly penal, is strictly 
construed. Universal Life & Accident Ins. Co. v. Armstrong et al. (Texas.) 
602—Statute providing for penalty against insurer not paying insurance within 30 days ‘after 
demand is highly penal, and must be strictly construed. Life insurer, denying all lia- 
bility for permanent disability insurance, held liable for statutory penalty, though 
insured sued for sum in excess of amount recovered. Connecticut General Life Ins. 
es Ws. erin.” CRA) ocd ea cca ena accas Oba Reins Shee ae Ae eo he eaaaeRe een 
602—-Statute requiring insurer to pay 12 per cent. damages and reasonable attorney’s fees 
after refusing to pay within time required under life policy, being penal, must be 
strictly construed. Judgment for statutory penalty and attorney’s fees to insured who 
demanded cash surrender. value of life policy held properly refused, where insurer 
recognized obligation to pay and delay was caused by insured’s depositing check for 
collection with bank which became insolvent and subsequent partial suspension by drawee 
bank. National Old Line Ins. Co. v. Russell. (U. S.) 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Insurer’s payment of portion of indemnity in advance under health and accident 
policy, based on estimated continuance of disability, held sufficient consideration for 
i; of insurer from future liability. Mutual Ben. Health & Accident Assn. v. Ferrell. 
GID sais Saiyan ts oe eh ai tees Ba esr eee ae ale earn ices 

603—Beneficiary held not required as condition to suing on life policy, to return, or tender 


to insurer, money ee given her for fraudulent release. Bankers’ Reserve Life 
Co. v. Harper. (Ark. shy Ap OOS: Daca Ae GE ono Rae Se tae ala OAR AS Seca ae 


603—Agreement, wherein ices relieved insurer from liability in consideration that 
insurer defend suit against insured, held void for want “ag consideration where policy 
bound insurer to defend suit. Milks V.. Ween. “CRI neo ox ts 

603—Under liberal practice engaged in by attorneys for a sides in action on insurance 
contract, tender back to insurer of consideration for release given by plaintiff held 
made in seasonable time, — considerably delayed. Bradley v. Washington Fidelity 
TEMES COME; A PRR RD cscs scika ad oicata ae EASA Ua OS CA AREOLA e eee Rede 

603—Where insured settles with or releases tort-feasor from liability for fire loss before 
being paid by insurer, insurer’s right to subrogation against tort-feasor is lost, though 
to extent of payment insurer is relieved of liability. Neither subrogation nor set-off is 
available to insurer, where fire loss exceeds amount recovered from insurer and tort- 
feasor. Propeck v. Farmers’ Mutual Ins. Assn. of Grayson County. (Tex.) 


603—Agreement, whereby insured settled with alleged wrongdoer fire damages in excess of 
amount of insurance and expressly excepted from settlement loss covered by insurance 
and insured’s and insurer’s right to proceed against alleged wrongdoer, therefore, held 
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not to destroy insurer’s right to subrogation, nor to constitute defense to action on 
fire policy. Holbert v. Safe Ins. Co. (W. Va.) 
§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—‘‘Subrogation” is equitable right, inuring to insurer after having paid loss to 
insured. Insured under automobile fire insurance policy settling with tort-feasor, after 
having settled with insurer, need not reimburse insurer, except for amount insured 
received from tort-feasor, where insured acted in good faith, and insurer did not 
assist in collection. Where one committing tort on insured, knowing that insurer has 
already paid insured, settles with, and obtains release from, insured, release will not 
preclude insurer’s enforcement of its right as subrogee. Insurer paying for fire damage 
to insured’s automobile, caused by third party’s tort, held not entitled to recover from 
insured amount which tort-feasor’s insurer paid insured for destruction of personal 
effects, not covered by fire policy, notwithstanding insured released tort-feasor and his 
insurer from all liability. American Automobile Fire Ins. Co. v. Speiker. (Ind.) 
606(1)—Fire insurer not party to second fire policy taken out by mortgagor without mort- 
gagees’ knowledge or consent could not have right of subrogation against second 
insurer, where judgment against both insurers apportioned fire loss. Union Assur. Soc., 
Limited et al. v. Equitable Trust Co. et al. (Tex.) .. bene 4 aii 5 
606(1)—Neither subrogation nor set-off is available to insurer, where fire loss exceeds 
amount recovered from insurer and tort-feasor. Propeck v. Farmers’ Mutual Ins. Assn. 
of Grayson County. (Tex.) ‘ sets , 
(2). Subrogation to rights of mortgagees. 
606(2)—-Payments to mortgagee, under fire policy, nullified as to property owner by his 
taking more insurance without consent of first insurer, did not inure to property owner’s 
benefit and discharge his obligation to mortgagee. Insured, who nullified fire policy by 
taking more insurance without consent of first insurer, could not complain that mort- 
gagee accepted less than insurer’s full liability. In suit by insurer subrogated to right 
of mortgagee, to foreclose mortgage, exclusion of insured’s proof regarding manner of 
settlement between insurers and mortgagee was not error, absent allegation of error or 
fraud, where insured had nullified his rights against first insurer by taking additional 
insurance without first insurer’s consent, contrary to terms of policy. Federal Union 
Ins. Co. v. Griffin. (La.) ; es Oa 
606(2)—-Where mortgagee in possession of fire policy did not comply with new owner’s 
request to notify insurer of change of ownership, and failed to inform new owner 
thereof, but paid premiums thereafter maturing and called on new owner for reimburse- 
ment, new owner’s loss to extent of amount of policy was chargeable to mortgagee, 
and to that extent mortgagee had no rights as against new owner to which insurer 
could be subrogated. Ward et al. v. Continental Ins. Corp. et al. (Okla.) 
606(2)—Insurer paying fire loss to mortgagees under policy void as to mortgagor was 
subrogated to mortgagees? rights. Union Assur. Soc., Limited et al. v. Equitable 
Trust Co. et al. (Tex.) hovel eine eran S peace 
696(2)—Where fire insurer, denying liability to owner, paid fire loss to holder of trust 
deed lien, and holder later had property sold under trust deed and bid in property for 
sum which, together with amount received from insurer, was insufficient to satisfy the 
debit, insurer, notwithstanding subrogation clause in policy, held not entitled to fore- 
closure or to interest in the property. National Ben Franklin Fire Ins. Co. of Pitts- 
burgh, Pa. v. The Praetorians. (Tex.) ée 
(3). Subrogation under marine policies. 
606(3)—Charter agreement that rent for scow included insurance, and lessor’s letter regard- 
ing responsibility for loss, relieved lessee of liability for loss ef scow, and deprived 
insurer as subrogee of claim against lessee for its negligence. Evidence, in insurer’s 
action to recover payment made for loss of leased scow, established that lessee was 
negligent in mooring scow, and in failing to adopt reasonable means for its protection 
while storm was in progress. Evidence, in insurer’s action to recover payment made for 
loss of scow, established that payment was in compromise of insured’s claim for loss. 
Insurer making payment for loss of leased scow, in compromise of insured’s claim, 
not knowing that insured released its lessee from liability, in absence of fraud, waived 
claim, as subrogee, against insured or its lessee for lessee’s negligence. Lessor of 
leased scow could not assert claim against lessee for any part of general average in 
case of loss, where there was total loss of scow and compromise payment by insurer. 


Northwestern Fire & Marine Ins. Co. v. Fred T. Ley & Co. (N. Y.) 


(5). Subrogation under guaranty and indemnity policies. 

606(5)—Insurer paying judgment on behalf of insured judgment debtor is entitled to be 
subrogated to insured’s right to contribution from jcint tort-feasor and joint judgment 
debtor under remedial statute. Travelers’ Ins. Co. v. McLane et al. (N. Y.) 

606(5)—Where joint cause of action against owner of premises and coal company in favor 
of third party for injuries sustained through latter’s negligence in replacing manhole 
cover was settled by owner’s insurer, owner’s insurer held not entitled to maintain 
action against company’s insurer to recover benefits under liability policy on theory that 
insurance contract was not made for its benefit. Upon recovery by insurer of owner of 
premises against coal company for amount of settlement for injuries caused by negli- 
gence of coal company in replacing manhole cover, insurer and owner of premises might 
have cause of action against coal company’s insurer on proof that judgment was 
recovered and execution returned unsatisfied against coal company. Greater New York 
Taxpayers’ Mutual Ins. Assn. et al. v. Sinram Bros., Inc. et al. (N. Y.) 
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§ 607. —— UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Where insurer after fire loss takes assignment of bond and mortgage theretofore 
executed by insured nad brings suit to foreclose, insured is entitled to offset amount 
of fire loss against amount due on bond and mortgage. In foreclosure proceeding 
instituted by insurer as assignee of mortgage, equity court will fix amount of fire loss, 
if pleaded, in order to establish amount of setoff to which insured mortgagor is entitled. 
WHS 0: SRUORS OE ME. ER PO ik ore csp ee ea as oe OR Oe RS Ye hE NOR Maan a isc can ai ase 

607—-As respects fire insurer’s suit under subrogation assignment by insured against explo- 
sion insurer for share of money paid to insured not knowing explosion caused fire, 
plaintiff must prove allegations of its complaint. Halifax Fire Ins. Co. of Halifax, 


Nova Scotia, Canada v. Columbian Nat. Fire Underwriters’ Agency of Cleveland, 
Ohio. (Tex.) Re Sea ee ‘ ; 


aha sere ee Mn Lie ehh eA ee ak ee eee : : 436 
XVIII. Actions on Policies. 
§ 608. NATURE AND FORM OF REMEDY. 
608—Insured’s widow, named beneficiary in ‘ife policy, could recover from insurer only 
on its promise to pay her, and hence was not entitled to accounting. Kincaid v. New 
ee ee Eg in ent, ear oes ae oa oii, Mins giant 5 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
612—Provision in liability policy that insured’s judgment creditor could sue insurer upon 
return of execution unsatisfied held not condition precedent to suit. Johnson v. McGil- 
christ (Standard Acc. Ins. Co. of Detroit, Mich., Garnishee). (Wash.) 203 
(1). In general. 
612(1)—-Payment of insured’s indebtedness to life insurer held not condition precedent to 
suit on policy in force at death. McDonnell v. Hawkeye Life Ins. Co. (Mo.) 569 
612(1)—Return, by beneficiary to insurer, of $2,500 paid under release obtained by duress 
by insurer from beneficiary, named in two life policies for $10,000, held not condition 
precedent to action by beneficiary to recover amount of policies, since release was not 
supported by valid consideration. Mack v. Acacia Mut. Life Ass’n. (Mo.)... 1116 
(2). Notice and proof of loss. 
£12(2)—Provision in automobile indemnity policy requiring notice of accident to insurer 
held not condition precedent. Home Indemnity Co. v. Banfield Bros. Packing Co., Inc. 


(Ark.) bee cata ic de Ae hae TEs cad chat cae: 1601 
612(2)—Receipt by insurer of due proof of death held condition precedent to recovery under 

* Industrial life insurance policies. Strang v. Prudential Ins. Co. of America. (N. Y.) 851 
612(2) 


Where policy requires insured to furnish notice and proofs of loss within specified 

or reasonable time, compliance with requirement is condition precedent to recovery, in 
absence of waiver by insurer. Alamo Health & Accident Ins. Co. v. Cardwell. (Tex.) 1593 

612(2)—Insured’s action on policy providing for compensation payments on insured’s 
furnishing due proof of total and permanent disability held not premature because 
report of insured’s physician showed disability was not total, since insured was not 


bound by physician’s statements. Colovos vy. Home Life Ins. Co. of New York. 
(Utah) Be eae the olla Losi ; 1171 
(3). Submission to appraisal and arbitration. 
612(3)—-In Pennsylvania, insured may bring action on fire policy, notwithstanding failure 


(U comply with covenant requiring prior appraisal. Ford v. Grocers’ Mutual Ins. Co. 
Lee ae Sr Sera e six ie oth eatin Gc thie SEG nae eis ‘ 5s 
612(3)—Insured having entered into agreement for appraisal of loss and appraisal having 


failed without her fault was not required to enter into second appraisal agreement as 
condition precedent to recovery on contract. Insured on seasonable demand must comply 
with appraisal clause in fire insurance policies. or there can be no recovery. Norwich 
Union Fire Ins. Soc., Limited, of Norwich, England et al. v. Cohn. (U. S.) 1215 
§ 614. DEFENSES. 
‘615; = IN GENERAL. 
615—Insured’s recovery of compensation does not bar recovery of health and accident policy 
benefits. Carter v. Metropolitan Life Ins. Co. (Ga.) 163 
615—-Insurer could defend on ground that policy was void, notwithstanding premium was 
not tendered to insured, since, if judgment was rendered for insurer, judgment could 
be rendered for insured for premium without additional pleadings. (Ky.) 1627 
615—Statute providing that defense of misrepresentation should not be valid in suits on life 
policies unless insurer deposited in court premiums received held applicable to domestic 
assessment insurance companies. Bowers v. Missouri Mut. Ass’n. (Mo.) 46 
615—In action on industrial life policy, that insured was not in sound health when _ policy 
was taken out, and that policy was not delivered and accepted during insured’s lifetime, 
held not different grounds of defense, so that insurer’s changing from one to another 
would constitute change of defenses. Stockstill v. Life & Casualty Ins. Co. (Tenn.)... 874 
615—Under life policy providing for avoidance thereof and forfeiture of premiums paid if 
insured should take his life, insurer need not, as condition precedent to avoiding lia- 
bility in event insured commits suicide, return premiums. Sovereign Camp, W. O. W. 


637 


v. Barnes. (Tex.) ; crak d kienat ee eCot ras Wat ocean ; 1492 
§ 61614. CONCIUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
61614—Unsuccessful suit against insured who carried automobile liability policy does not bar 

injured party from bringing suit against insurer. Sewell v. Newton et al. (La.) 1611 


61614—Where injured party obtained verdict and judgment against motorist, based on lack 
of ordinary care of motorist’s agent, motorist’s liability insurer, sued by injured party, 
could not set up defense that injuries were willfully inflicted and hence not covered by 
policy. Jusiak et al. v. Commercial Casualty Ins. Co. (N. J.) ...... ; ....1021 
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616'4—Insurer held bound by judgment against insured, where insurer’s attorney defended 
insured. Johnson v. McGilchrist (Standard Acc. Ins. Co. of Detroit, Mich., Garnishee). 
(Wash.) eer ie ; 
§ 618 VENUE. 
618—Action on policy. insuring against accidental injury or death and total disability 
caused by disease, to recover for disability so caused, may be maintained in county of 
insured’s residence. Continental Casualty Co. v. Toler. (Ark.) 
618—Statute providing that actions against insurance companies ‘“‘may” be brought in 
specified counties requires them to be brought there. In action against foreign insurance 
corporation on policy, where service is had upon insurance commissioner, suit must be 
brought in county where loss occurred or plaintiff resides. Statute relating to obtaining 
jurisdiction of person of foreign corporation by service on agent held not to authorize 
suit against foreign insurance company in county other than those specified by statute 
controlling venue of such suits. Firemen’s Fund Ins. Co. vy. Cole. (Miss.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 621. - TIME BEFORE ACTION CAN BE MAINTAINED. 
621—-Suit on disability clause of life policy providing for beginning of disability payments 
six months after anniversary of policy next succeeding receipt of proof of disability 
held premature, where brought about one month after proof of disability was made. 
Atlas Life Ins. Co. of Tulsa, Okla. v. Wells. (Ark.) 
Insured held not required to wait until recovery from illness before suing for indemnity 
payments, though health and accident policy required affirmative proof of loss after 
termination of period for which company was liable. Nelson v. Washington Fidelity 
National Ins. Co. (Cal.) ‘ 
621—Under group policy which postponed payments for employee’s permanent disability 
until six months after insurer received proof thereof, deceased employee's beneficiary 
could not recover such benefits in action brought about two weeks after beneficiary 
furnished insurer with such proof. Hundley v. Metropolitan Life Ins. Co. (N. C.)..1137 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions. 
622(2)—Stipulations in life insurance policies that no suits should be brought thereunder 
“after’’ two years from time right of action accrued held void as requiring that suits 
be filed within two years after such time, in violation of statute. Taylor v. National 
Life & Accident Ins. Co. (Tex.) : 5 wa Seas . ; 620 
(4). Circumstance excusing compliance with provisions. 
(4)--Suit on accident policy brought March 1, 1930, held under facts not barred by two- 
year limitation in policy, though insured died from accident occurring March 17, 1927. 
Hill v. Mutual Benefit Health & Accident Ass'n. (Cal.) 1570 
(6). Bringing new action. 
622(6)—Amended petition, filed more than four years after original petition, from which it 
differed only in theory of right of recovery on theft policy, amended petition alleging 
ownership of stolen car and original petition alleging that insured was subrogated to 
mortgagee’s rights, held not to present new cause of action barred by limitation. Agri- 
cultural Ins. Co. of Watertown, N. Y. v. Morgan-Woodward Auto Co. (Tex.) 775 
622(6)—Where original action on fire policy was brought within 12 months, but action was 
dismissed, second action brought after expiration of 12 months’ limitation held barred; 
statute being inapplicable. Duncan v. Federal Union Ins. Co. (W. Va.) . 687 
3. —— WAIVER OF LIMITATIONS. 
(1). In general. 
623(1)—Adjuster’s admission of liability under fire policy and offer to pay only certain sum 
waived proof of loss and provision that suit could not be brought until after lapse of 
sixty days. Lincoln Fire Ins. Co. v. Hurst. (Fla.) 648 
(3). By conduct inducing delay. 
623(3)—Negotiations for settlement during first few months after fire held not to affect 
running of 12-month limitation period for instituting suit prescribed by standard fire 
policy. Nott v. National Fire Ins. Co. of Hartford. (N. Y.) 936 
§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Beneficiary under loss payable clause in fire policy is party beneficially interested, 
entitled to sue on policy. Gunn v. Palatine Ins. Co., Ltd. of London, England et al. 
(Ala.) 108 
4(1)—In wife's action upon burglary policy for loss of goods owned by her, husband held 
properly joined as plaintiff, where contract of insurance was made with him. Distad 
et al. v. Etna Casualty & Surety Co. (Ky.) 1627 
(2). Persons to whom policy is payable. 

-Suit on fire policy, pavable to conditional sale vendor and purchaser, could be 
maintained by purchaser individually, and for use of vendor who refused to join in 
suit. Lincoln Fire Ins. Co. v. Hurst. (Fla.) 

(7). Defendants in general. 
624(7)—Insurer in automobile liability policy held properly joined as defendant in action to 
recover damages as result of collision notwithstanding mo action clause in policy. 
Whether insurer can be joined with insured in action to recover damages as result of 
automobile collision is question of procedural law as to which law of state in which 
action is brought controls. Insured in automobile liability policy held not necessary to 
action to recover for damages as result of collision. Oertel v. Williams et al. (Wis.)..1007 
(8). Defects and objections. 
624(8)—Question whether insured suing on automobile fire policy providing for payment 
to mortgagee for account of all interests should have brought suit in mortgagee’s name 
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could not be raised by demurrer, but only by plea. If insured suing on automobile 

fire poticy providing for payment to mortgagee for account of all interests was required 

to bring suit in mortgagee’s name, failure to do so was mere nonjoinder. Williams v 

Pipe: Suse OO. MEMNEEED 5 6s cardia wt-net-s Shs tb woe eteeiin’ eda matane Obs err 
§ 625. PROCESS. 


§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 

27(1)—Service of summons on foreign insurance company’s designated agent for service in 
Pulaski county operated to give jurisdiction to court of county wherein company had 
local agent. Pacific Mutual Life Ins. Co. v. Henry. (Ark.) .................... 81 

627(1)—Service of summons on foreign insurance company’s local agent in county where 
suit was brought gave chancellor jurisdiction as against contention that service was 
bad because not on designated agent for service in state. Scottish Union & National 
Ins. Co. v. Hutchins, Chancellor. (Ark.) 4 ; ; 1229 

627(1)—Jurisdiction of foreign insurance company cannot be obtained by service on former 
agent who is not in fact agent of company when process is served. Fireman’s Fund 
Ins. Co. v. Cole. (Miss.) ; : eg : ’ 522 

§ 629. FORM AND REQUISITES IN GENERAL. 

(1). In general. 

629(1)—Express claim for interest held unnecessary where complaint was upon life policy, 
in Code form since interest is incident of debt. North Carolina Mutual Life Ins. Co. 
v. Terrell. (Ala.) ate ; 237 

629(1)—-Facts indicated in statute for count declaring on insurance policy are sufficient as 
pleading. Statutory requirement for declaration upon life policy held applicable to 
proof of damage held not demurrable. Complaint alleging that insurer owes insured 
upon accident policy for loss of sight of eye solely through accidental means, and that 
insured suffered disability when policy was in full force and effect, and that insured 
made legal proof of damage held not demurrable. American Bankers’ Ins. Co. v. Dean. 
(Ala.) ; Pes ; jigs Thm 

629(1)—In action upon health and accident policy, count alleging that sum was due on 
policy and that policy was in force at time of illness and that insurer breached policy 
held not demurrable. American Bankers’ Ins. Co. v. O’Neal. (Ala.) : eee 

629(1)—Complaint on accident policy held not defective for failure to aver term policy, 
that policy was in force, and that notice was given insurer of injury. Liberty National 
Life Ins. Co. v. Brown. (Ala.) ‘ : rae als eg 953 

629(1)—Counts alleging fire insurer orally insured or contracted to insure property held 
demurrable, where not averring contract was supported by consideration and what it 
was. Allegation that defendant failed to bind defendant to insure property held too 
indefinite as allegation of breach of oral contract to insure property against fire. 
Globe & Rutgers Fire Ins. Co. of New York v. Eureka Sawmill Co. (Ala.) 1224 

29(1)—Petition on fire policy covering automobile, failing to allege that insured was 
owner of automobile and to state its value when destroyed by fire held insufficient. 
Failure of petition on fire policy covering automobile to allege that insured was owner 
to state value of automobile when destroyed by fire could not be cured by presence 
and contents of “blue book” which fixed value of automobile. To recover on fire 
covering personal property, ownership and value thereof must 
Liability & Surety Co. v. Hill. (Ky.) 

629(1)—In action for injuries sustained in automobile collision, petition alleging that insurer, 
sued jointly with insured, insured owner of automobile or any adult members of 
household against loss, without alleging that policy was for protection of insured or 
benefit of third parties, held to state cause of action against insurer. Tuck v. Harmon 
et al. (La.) : rs ‘ ; Me 

629(1)—In suit for damages to automobile caused by collision, petition against insurer of 
husband’s automobile, alleging that insurer insured husband or any adult member of 
household against loss because of injury to any person in operation of automobile, 
stated no_cause of action, since suit was for property damage only. Tuck v. Harmon 


CEB: TRIED: § 50:8 iat ig Monge: s ola dCs eoegabs elmer ecee hake ree ree Pee O se 1352 


629(1)—In action on fire policy, declaration sufficiently alleged that insurer had _ settled 
with mortgagee of insured truck for its interest in policy. In action on automobile 
fire policy made payable only to mortgagee for account of all interests, declaration 
sufficiently alleged that insurer settled with mortgagee only for its interest and refused 


a loss with insured in accordance with Sauiids Williams v. Home Ins. Co. 
(Miss. ) 


629(1)—In action on life policy by assignees of ee heir, petition not hatin right 
of heir in policy, amount of insurance or sum due and premium payments, held not to 
state cause of action. In action on life policy, petition must allege existence and terms 
of policy right or interest entitling plaintiff to sue, performance or waiver of conditions 
precedent, death of insured, amount of insurance, and fact that it is due and payable 
and unpaid. McDonnell et al. v. Hawkeye Life Ins. Co. (Mo.) ticle ua purry eiaae eta 569 

629(1)—In injured party’s action against motorist’s automobile liability insurer, allegation 
that execution against motorist was returned unsatisfied held sufficient to show ‘“‘insol- 
yency” within policy, entitling injured party to sue insurer; “insolvency” within policy, 
meaning general inability to answer sneer engagements. Jusiak et al. v. Com- 
mercial Casualty Ins. Co. (N. J.) ‘ saoa orale i 1021 

629(1)—Petition alleging generally issuance of automobile accident policy, its delivery, 
accident, and injury and that injuries were received within terms of policy and that 


n 








461 


policy 
be alleged. American 
1609 


1349 


1358 


1726 








Topical Index 


necessary conditions fixing liability had been performed, held sufficient as aganist general 
demurrer. Postal Indemnity Co. v. McCauley. (Tex.) : 980 
629(1)—Complaint, seeking to charge insurer with liability for death, caused by negligent 
operation of insured’s taxicab, must be liberally construed. Bennett v. King County 
Cab Co. et al. (Wash.) ae ‘ Cs 
629(1)—Statute providing for incorporation of insurance policy in short form of pleadnig 
held applicable to notices of motion for judgment on policies. Hawkins et al. v. Giens 
Falls Ins. Co. (W. Va.) ; isis riata ; ; sc ae 
§ 630. —— INSURABLE INTEREST. 
130—In action upon fire policy insured’s insurable interest in property need not be alleged 
directly if fact appears interentially. Complaint, alleging that after fire insured submitted 
to insurer their proof of loss covering their loss on building, and that after submission 
of proof of loss, landlords asserted right to insurance money, held sufficient allegation 
of insurable interest in property. As respects necessity of pleading insurable interest, 
issuance of fire policy is admission that insured possesses insurable interest in property. 
Yoshida et al. v. Security Ins. Co. of New Haven, Conn. (Ore.) 
631. ——- SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
31—In determining whether complaint in action upon fire policy alleges insurable interest, 
statement in fire policy attached to complaint cannot be considered. Yoshida et al. v. 
Security Ins. Co. of New Haven. (Ore.) : ; 
634. ——- PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
34(1)—Petition alleging that insurance company o1ally insured plaintiff in consideration of 
“payment” of specified premium held demurrable for failure to aver that payment was 
made. Home Ins. Co. of New York vy. Cardwell. (Ky.) 908 
34{1)—Plaintiff’s pleadings, alleging compliance with terms of life insurance policy sued 
on and payment of all premium assessments, were sufficient to support judgment for 
plaintiff. Texas Mut. Life Ins. Ass’n v. Love. (Tex.) 1167 
634(1)—Amended petition in action on fire policy held to sufficiently raise question of 
waiver of conditions of policy. Howrey et al. v. Star Ins. Co. of America. (Wyo.)..1380 
(2). Conditions as to notice and proof of loss. 
134(2)—-Where insured did not notify insurer of accident within time required by auto- 
mobile accident policy, insured must plead justification, for not so notifying insurer to 
recover. Postal Indemnity Co. v. McCauley. (Tex.) 
34(2)—Where life policy with disability clause conditioned insurer's liability for disability 
benefits on proof of total and permanent disability, allegation in insured’s statement of 
claim that+proof was furnished, or that it was waived by insurer, was essential. Peters 
v. Mutual Life Ins. Co. of New York. (U. S.) 
635. LOSS AND CAUSE THEREOF. 
$5-—Declaration alleging that insured died on certain day by accidental 
Michigan held sufficiently to allege accident caused 


1003 


means in Lake 
insured’s death within 90 days as 


required by accident policy. Anderson v. Inter-State Business Men's Accident Ass'n of 
Des Moines, Towa. (IIL) 1 


Declarations alleging insured’s death from sunstroke while playing golf, and_ that 


“7? 


there was no bodily infirmity or disease which could have been contributing cause of 
death, held insufficient to state cause of action on accident policies covering death from 
bodily injuries effected through external, violent, and “accidental means.” Landress v. 
Phoenix Mut. Life Ins. Co. et al. (U. S.) 1558 

§ 637. —— ASSIGNMENT OF POLICY. 

637—-Complaint on automobile fire policy alleging transfer or assignment of policy to plain- 
tiff after loss occurred held not demurrable. Home Ins. Co. of New York v. Campbell 
Motor Co. (Ala.) te! at : jase ee 


639, ANTICIPATING DEFENSE 
Policy provisions, relieving insurer from liability, need not be negatived by insured in 
. pleadings or evidence to recover on policy. Hall v. American Ins. Co. of New York. 
(la.) 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—That insured automobile was not on one of locations named in theft policy when 
stolen held not special defense required to be pleaded in suit on policy. Monroe Auto- 
mobile & Supply Co. v. Orient Ins. Co. (La.) 993 
640(1)——Affirmative defense containing no allegations at to where or how insurance con- 
tract was entered into held insufficient to raise issue as to situs of contract. George L 
Squire Mfg. Co. v. National Fire Ins. Cv. of Hartford, Conn. (U. S.) 100 
(2). Avoidance and forfeiture. ; 3 
640(2)—-Clauses contained in policy avoiding insurer's liability on happening of event are 
matters of defense which, together with their breaches must be pleaded by insurer, to 
be available. Kleinman v. Globe & Rutgers Fire Ins. Co. (N. J.) 1016 
(4). Notice and proofs of loss. ’ 
040(4)—Failure of insurer to plead, under oath, lack of notice and proof of loss, created 
presumption that such notice and proof was given. Alamo Health & Accident Ins. Co. 
v. Cardwell. (Tex.) , 1593 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 5 : 
641(1)—-In action on insurance contract, reply offering return of alleged consideration for 
release given by plaintiff held not demurrable, though not alleging tender of return of 
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such consideration before commencement of action. Bradley v. Washington Fidelity Nat. 
ins: Co... £8; € . af i Aarne 2 erat eae ets . Cao aie ads 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—-Insured cannot recover on automobile theft policy without allegation or proof that 


stolen automobile was insured by defendant. Monroe Automobile & Supply Co. v. Orient 
Ins. Co. (La.) ; 993 


645(2)—In injured party’s action against motorist’s liability insurers, that insured breached 
clause requiring notice of injury held matter of defense which must be pleaded and 
proved by insurers. Rockmiss v. New Jersey Manufacturers’ Ass’n Fire Ins. Co. et al. 
ee ee. oti Sie nes Sane tee ; , See ae eG Cee ere 
645(2)—In action upon fire policy, pleadings and evidence must disclose that insured had 
insurable interest at time policy was issued and also when fire occurred. Yoshida et 
al. v. Security Ins. Co. of New Haven, Conn. (Ore.) 5 
645(2)—Beneficiary could not recover on life insurance poli scission 
of reinstatement thereof involved no settlement of policies, in absence of allegation or 
showing that dividends, available to pay overdue premiums or purchase extended insur- 
ance, were sufficient to carry policies until insured’s death. Kincaid v. New York Life 
Ina. Co. (U. §.) ; Soir eee eats A — 5 
645(2)—-In action on insurance policy, misrepresentation, fraud, or deceit must be specially 
pleaded and affirmatively proved. Puget Sound Bulb Exchange v. St. Paul Fire & 
Marine Ins. Co. (Wash.) Si ON Gee Nctetaratere 5% rer 451 
(3). Evidence admissible under pleadings. 
645(3)—In action on fire policy, alleged exclusion of evidence tending to show that fire 
was of incendiary origin and that house was permitted to remain vacant contrary to 
policy provision held not erroneous; such issues not being raised by pleadings. Stock- 
well et al. v. Equitable Fire & Marine Ins. Co. (Cal.) 5 ; Sieg 394 
645(3)—Where insured brought suit on accident policy for accidental injury, insurer’s 
showing that insured suffered from malaria, made to rebut claim of accidental injury, 
did not enlarge pleadings. Curry v. Universal Life Ins. Co. (La.) ae ible 
645(3)—Allegation of petition, in suit on automobile theft policy, that all conditions thereof 
were complied with, was general allegation that stolen automobile was on_ location 
enumerated in policy, so as to authorize introduction of contrary evidence by defendant. 
Monroe Automobile & Supply Co. v. Orient Ins. Co. (La.) : alg Se a kale es crac 993 
645(3)—Insurer failing to set up condition precedent contained in accident policy sued on 
and failing to allege its breach by insured waived defense based on insured’s claimed 
breach of condition precedent. Lehnherr v. National Accident Ins. Co. (Neb.) vs voes 
645(3)—Insured’s failure to furnish verified plans and specifications when demanded was 
not available as defense at trial in action on fire policy, where insurer failed to plead 
nonperformance of condition by insured. Ruth Realty Co., Inc. v. Northern Ins. Co. 
of New York. (N. J.) 1 


675 











476 


525 

645(3)—Evidence to establish waiver or estoppel of insurer held competent in action on 
life policy, notwithstanding absence of pleading thereon, where insurer set up in answer 
defense of insured’s unsound health and brought out proof of insured’s ailment on 
cross-examination of plaintiff. Salamida v. John Hancock Mut. Life Ins. Co. of Boston, 
Mass. (N. Y.) ; sfatieaa ; atcars pac aan 59 

645(3)—In action on life policy, testimony as to representations of insurer’s agent held 
improperly admitted, where complaint did not charge fraud, and _ policy was not 
ambiguous. Hawkins v. North Carolina Mutual Life Ins. Co. (S. C.) - 340 


645(3)—In action on fire policy, where insurer filed general denial, admitting plaintiff’s 
sworn itemized list of property claimed destroyed with plaintiff's valuation held proper. 
Fidelity & Guaranty Fire Corp. v. Ormand. (Tex.) 5 : 1 

645(3)—Supplemental petition of insured, suing on mutual fire policy, alleging that member- 
ship in insurer was never forfeited, that he was in good standing, and that insurer 
admitted liability, entitled insured to show estoppel and waiver of claimed forfeiture 
because of late payment of assessment. Propeck v. Farmers’ Mut. Ins. Ass’n of Gray- 
son County. (Tex.) ee ee ae . 

645(3)—Allegations of plaintiff's trial petition and implied general denial of defendant's 
allegations of facts constituting forfeiture of life insurance policy sued on entitled 
plaintiff to prove that her check for premium assessment was forwarded to defendant 
at latter’s request and received, deposited for collection, and held after its dishonor 
by defendant. Texas Mut. Life Ins. Ass’n v. Love. (Tex.) a 5 nigh 1167 

645(3)—Evidence, on issue of waiver of premiums of life policy providing for total dis- 
ability benefits, held insufficient to establish that insured became totally and permanently 
disabled before policy lapsed so as to be incapable of furnishing proof to insurer. 
Atlantic Life Ins. Co. v. Fugate. (Va.) : 96 

(5). Variance. 

645($)—In action on oral insurance contract alleged to have been made in consideration of 
payment of premium, evidence which merely showed plaintiff's promise to pay gave 
tise to material variance, requiring peremptory instruction for defendant. Home Ins. 
Co. of New York v. Cardwell. (Ky.) os ‘ y Poe aioe . 908 

§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

646(1)—In suit on group policy proof that employer had collected premiums due thereon 

from deceased established prima facie case whereupon burden was on insurer to 
establish its affirmative defense. Equitable Life Assurance Society v. Florence. (Ga.) 263 

646(1)—As prerequisite to penalty of double indemnity and attorney's fees, assured must 
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prove that insurer failed to pay amount due under policy for longer period than 30 
days from receipt of written notice or physician’s certificate attesting assured’s sickness. 
Tucker v. Columbian National Life Ins. Co. (la.) 283 
646(1)—Policy provisions, relieving insurer from liability, need not be negatived by insured 
in his pleadings or evidence to recover on policy. Hall v. American Ins. Co. of New 
York. (Ia.) sg 4 ; ae ears ; 1510 
646(1)—Insured, under accident and health policy, had burden of showing authority of 
insurer’s adjusting agent to act in adjusting loss so as to bind insurer. Mutual Ben. 
Health & Accident Ass'n. v. Caver. (Miss.) 1586 
646(1)—In action on accident policy, burden of proving affirmative defenses was on insurer. 
Mayhew v. Travelers’ Protective Ass’n of America. (Mo.) sii 1310 
646(1)—In action under automobile liability insurance policy, there is presumption that 
driver of insured’s car was driving it with consent of insured. Fox v. Employers’ 
Liability Assur. Corporation, Limited, of London, Eng. (N. Y.)...... 1370 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—In action on fire policy, there was no presumption that outstanding title note, which 
had been marked paid before maturity, was not paid at time of fire destroying insured 
automobile. Globe & Rutgers Fire Ins. Co. v. Pruitt et al. (Ark.) : , 744 
646(2)—Insured under fire policy has burden to show sole and unconditional ownership of 
property at time policy was issued. City of New York Ins. Co. v. Middleton. (Tex.) 128 
{3}. = - Life and accident insurance. 
646(3)—Where false answers were made respecting applicant’s health, in application for 
life policy, presumption is always against fraud of medical examiner. Maggini v. West 
Coast Life Ins. Co. (Cal.) : : 1408 
646(3)—In suit on life policy, insurer has burden of showing that representations made by 
insured in application were material and untrue. New York Life Ins. Co. v. Watson. 
(Ga.) dus ; 3 5 ee ‘ 
646(3)—Burden was on insurer in action on life policy to show that insured’s alleged 
fraudulent representations in application were untrue, intended to conceal condition of 
his health, and inducement, for issuance of policy. Parke v. New York Life Ins. 
Co. (Mont.) 2 : 
646(3)—In action on life policy which provided that insurance should not take effect if 
insured was not in sound health on date thereof, plaintiff had burden to prove insured’s 
sound health. Battah v. Prudential Ins. Co. of America. (N. Y.) ; 846 
646(3)—Insurer had burden to prove that insured was not 60 years old at time of taking 
out death benefit certificate as alleged in application, which 
true. Hardy v. State Mut. Ben. Soc. (Pa.) . oe ais 1466 
646(3)—Beneficiary, who prevented doctors from disclosing why insured consulted them 
during five-year period previous to insurance application because communication was 
privileged, cannot claim presumption that consultations were for minor ailments which 
did not avoid life policy for false representations thereon in application. Connolly v. 
Equitable Life Assur. Soc. of United States. (S. D.) 4% mane .1160 
646(3)—Insurer in action on accident policy had burden to prove that insured’s answers 
were false and insufficient and given in bad faith, or, if in good faith, were false or 
insufficient and material. Sloan v. Indemnity Ins. Co. of North America. (U. S.) 137 
646(3)—Where plaintiff in action on life policy made prima facie case burden of showing 
that some material provision of contract had been violated was on insurer. Pitt v. 
Metropolitan Life Ins. Co. (Va.) 624 
(4). Payment of premiums. 
646(4)—Insured suing on accident policy had burden to prove payment of premiums accord- 
ing to policy's terms. Liberty National Life Ins) Co. v. Brown. (Ala.) 953 
646(4)—Unconditional delivery of accident policy, without exacting premium payment in 
cash, raised presumption that short credit was intended. Washington Fidelity Nat. Ins. 
Co. v. Anderson. (Ark.) ; Sitar’ 
646(4)—Insurer, in action on mutual assessment fire policy, had burden to prove affirmative 
defense that assessment was levied and insured suspended for nonpayment thereof, 
where insured, who received notice of assessment, in reply denied that lawful assessment 
was levied. Anderson y. Merchants’ and Mechanics’ Mutual Aid Society. (Mo.) 
646(4)—Burden held on plaintiff to prove that insured, before lapsing of life policy con- 
taining provision for total disability benefits, became totally and permanently disabled, 
and that from onset of disability until time of insured’s death he was incapable of 
furnishing proof to insurer, so as to work waiver of premiums. Atlantic Life Ins. Co. 
v. Fugate. (Va.) ; ee 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Plaintiff suing on life policy has burden to show that insurer expressly or 
impliedly waived forfeiture made by defaulted premium. Metropolitan Life Ins. Co. 
v. Smith. (Ga.) . . . cote : . : 7 1416 
646(5)—Presumption is that wound, resulting in gas bacillus infection, which caused 
insured’s death, was not intentionally inflicted and inference may be drawn therefrom 
that it was caused by accidental means within double indemnity provisions of life 
insurance policies. Martin v. Bankers’ Life Ins. Co. of Des Moines. (Ia.) 


1414 


1121 


allegation was presumably 


465 


96 


646(5)—When death of insured under accident policy is violent, generally presumption 
arises that death was accidental. Klinginsmith v. Mutual Benefit Health & Accident 
Ass’n. (Mo.) 


646(5)—In absence of contrary proof, presumption is that apelin for industrial life policy 
knew contents of application signed by her, though answers were written by insurer’s 
agent. Scott v. National Life & Accident Ins. Co. (Tenn.) 
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(6). Risk and cause of loss in general. 
646(6)—Insured’s homicide was presumed accidental within accident policies and insurers 
had burden to show killing was justified. Pacific Mut. Life Ins. Co. et al. v. Harris. 
(Ark.) 
646(6)—Accident 


policy provision requiring external or visible evidence on automobile of 
collision or i 


accident to authorize recovery by insured riding therein held in 
exception to event insured against, and, insured having made proof that 
injured, burden was on insurer to show case fell within exception. Proof of damage 
apparently within insurance policy places burden on insurer of showing that injury 
was caused by event from occurrence of which insurer had exempted itself from lia- 
bility. Life & Casualty Ins. Co. of Tennessee v. Barefield. (Ark.) 
646(6)—Burden was on plaintiff in action on fire insurance policy for loss of diamond to 
prove that loss was proximate result of fire, but not that diamond was not stolen or 
lost because of plaintiff's negligence. Insured, suing on fire policy for loss of personalty 
in house on realty, insufliciently described in policy as in addition to 
was not required to show that insured property was on _ realty 
Hall v. American Ins. Co. of New York. (Ia.) 
646(6)—Insured, under group life insurance policy, to be 


nature of 
he was so 


+ 


certain town, 
described in policy. 
Je eo ; . 1510 
entitled to disability benefits, has 
burden to prove that he became totally and permanently disabled within terms of policy. 
Bowen v. Metropolitan Life Ins. Co. (Tenn.) ee Seats Sahecntens ; 
646(6)—Plaintiff suing on accident policy has burden to establish that death resulted from 
injuries effected through accidental means. Missouri State Life Ins. Co. v. West et al. 


1479 


(U. S.) abe . oN sneoee pecans 951 
Cts. = Suicide. 
646(7)—Courts favor presumption that death by external and violent means was effected 


through accidental means rather than suicide. Byers v. Pacific Mut. Life Ins. Co. of 
California. (Cal.) 


646(7)—In absence of proof, presumption is that injury causing insured’s death was 
accidental and not self-inflicted. Anderson v. Inter-State Business Men’s Accident 
of Des Moines, Iowa. (TIl.) 


646(7) 


Ass'n 


Insurer had burden of proving defense of suicide in action on life policy, and 

when circumstantial evidence is relied on, defense fails, unless circumstances exclude 
any hypothesis of death other than suicide. Wild v. Sovereign Camp, W. O. W. (La.) 

646(7)—Rebuttal presumption exists that death of insured was not suicidal. Burden of 
proof that insured committed suicide did not rest on insurers, in order to prevent 
recovery by beneficiary, who, to recover must prove by preponderance of evidence that 
insured met death by accidental means within accident policies. Kresse v. Metropolitan 
Life Ins. Co. (N. J.) 

646(7)—-Presumption is that death was not suicidal. Where evidence is reasonably consistent 
with hypothesis that death was not suicidal, presumption against suicide may prevail, 
but not where uncontroverted evidence, direct or circumstantial, shows suicide. Pre- 
sumption against insured’s suicide disappears when overcome by evidence of suicide. 
Burden is on beneficiary of accident policy to show that insured’s death was caused by 
external, violent, and accidental means, where insurer defends on ground of ‘suicide. 
New York Life Ins. Co. v. Anderson. (U. S.) este ar he 

646(7)——-Where proof establishes that death was effected through accidental means, without 
more, presumption is that it was not suicidal so as to preclude recovery under accident 
policy. Missouri State Life Ins. Co. v. West et al. (U. S.) 

(8). Extent of loss and liability of insurer. 

Plaintiff seeking total disability benefits under life policy had burden to prove that 

when claim of disability was filed, insured had become unable to perform any work, or 

engage in any business for compensation or profit, and had not recovered when unpaid 

benefits allegedly accrued. Plummer v. Metropolitan Life Ins. Co. (Me.) 

646(8)—-In action on life policy, burden was on insurance company to establish that insured 
died of disease limiting liability under policy. Davis v. Gulf States Ins. Co. (Miss.) 

646(8)—-Beneficiary has burden of showing that employee at time of death, was in employ- 
ment of employer named in group life policy whose death benefits were conditioned 
thereon. Steffen v. Equitable Life Assur. Society of United States. (Mo.) 

646(8)-——In action on life policy, insurer had burden to sustain defense which would reduce 
indemnity that insured died of nephritis within twelve months after issuance of policy. 
Hawkins v. North Carolina Mutual Life Ins. Co. (S. C.) ; 

646(8)—To defeat recovery of full amount of death benefit under accident insurance policy 
on ground that insured brought himself within different classification of risks by 
changing occupation, insurer must establish filing of classification, modifying particular 
policy, with insurance commissioner. Nordin vy. Commercial Casualty Ins. Co. (Wash.) 1334 

(9). Notice and proof of loss. 

646(9)—-Under automobile indemnity policy, insured failing or refusing to comply with 
policy provision respecting notice of accident, to insurer’s prejudice, could not recover, 
and burden to show compliance or that failure worked no prejudice to insurer was on 
insured. Home Indemnity Co. v. Banfield Bros. Packing Co., Ine. (Ark.) : 1601 

646(9)—-In action for benefits under group policy which postponed payments for employee's 
permanent disability until six months after insurer received proof thereof, beneficiary 
had burden of showing that six months had lapsed since proof of deceased employee’s 
disability was furnished to insurer. Hundley v. Metropolitan Life Ins. Co. (N. C.)..1137 

646(9)—Insured_ obligating himself to report immediately all accidents covered by liability 
policy and failing to make such report for more than one year after accident, had bur- 


den of proving reasonable excuse for failure. Hoffman v. Employer’s Liability Assur. 
Corporation, Limited. (Ore.) 1633 


646(8) 
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§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—-In action upon group life policy, insurer’s pamphlet, not incorporated in policy, 
held properly admitted, since statute providing that policy shall contain all provisions of 
insurance contract was for benefit of insured and insurer could not take advantage of 
its own neglect. In action upon group life policy, insurer could not base defense on its 
constitution and by-laws under statute making them inadmissible unless they were incor- 
porated in policy. Turley v. John Hancock Mut. Life Ins. Co. et al. (Pa.) 
648(1)—In action on policy, testimony regarding whether insured pleaded guilty to charge 
of manufacturing intoxicating liquor held properly excluded as irrelevant. Colovos v. 
Home Life Ins. Co. of New York. (Utah) : Seats a hiace ae 1171 
§ 654%. —— PAYMENT OF PREMIUMS. 
6541%4—In suit on life policy, admitting receipt insurer’s agent gave insured acknowledging 
payment of advanced premium, to be retained if policy was issued, held not error, 
where insurer retained premium payment. Universal Life & Accident Ins. Co. v. 
Armstrong et al. (Texas.) ; Reman ; 
§ 655. FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Purpose of statute prohibiting physicians disclosing information acquired in attend- 
ing patients is to prevent physicians from disclosing information which might result in 
humiliation, embarrassment, or disgrace to patient. Insured, by calling physician who 
testified that for prior seven months insured had been suffering from tuberculosis, waived 
privilege, entitling insurer to introduce testimony of other physicians who had treated 
insured to establish that insured was suffering from same disease before he filed appli- 
cation for life insurance. Steinberg v. New York Life Ins. Co. (N. Y.) 
§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(1). In general. 
659(1)—In suit on group pol‘cy for loss of eye, insured’s evidence of intense pain and 
inability to sleep following accident held competent as bearing on issue whether loss of 
sight was consequence of accident. Prudential Ins. Co. of America v. Downs. (Ky.) 
659(1)—In action on group life policy paying extra amount for accidental death, duly 
certified copy of death certificate stating cause of insured’s death was subdural 
hemorrhage, traumatic, held admissible. Prudential Ins. Co. of America v. Dudderer. 
(Ky.) 
659(1)—In 
insured was presumtively dead, letters of administration held admissible to corroborate 
adjudication. In action on life policies, wherein plaintiffs relied on surrogate’s decree 
based on presumption of death, surrogate’s order to show cause involving revocation 
of decree held admissible as against objection that order was immaterial. In action 
on life policies, wherein plaintiffs relied on presumption of death, testimony relating 
to insured’s life expectancy held properly excluded as immaterial and irrelevant. Apfel- 
baum et al. v. Prudential Ins. Co. of America. (N. J.) ‘ 
659(1)—Physician’s testimony in action on accident policy as to whet 


1128 


her insured might have 
lived for years, except for accident, though nephritis immediately caused his death, 
and whether man in his condition frequently lives for years, held competent. Physician’s 
testimony as to whether conditions noted in certificate of insured’s death or disclosed by 


autopsy were unusual in man of his age held relevant in action on accident policy. 
McMartin et al. v. Fidelity & Casualty Co. of New York. (N. Y.) 


659(1)—In suit on life policy, commenced when insurer refused further disability benefit 
payments submitted on issue of whether insured was disabled, evidence as to whether 
insured was disabled during period for which insurer paid benefits was admissible. 
Plummer v. Metropolitan Life Ins. Co. (Me.) : pak : 
659(1)—On issue whether death of insured was accidental, admitting testimony that witness 
objected to his wife associating with beneficiary, who was accused by insurer by insinua- 
tion of killing insured, her husband, held error. Marlowe v. Travelers’ Ins. Co. of 
Hartford, Conn. (Pa.) ee ; sad : ; 
659(1)—In action for breach of group policy with total and permanent disability clauses, 
evidence of insured’s participation in Battle of Argonne and injury from explosion of 
shell was pertinent where nervous instability was alleged. Prudential Ins. Co. of 
America vy. Faulkner. (U. S.) 
(2). Suicide. 
In action on accident clause in life policy, coroner’s certificate was not admissible 
to prove suicide, since suicide was not a “‘fact’’ within statute providing that coroner’s 
certificate should be prima facie evidence of any “‘facts’’ therein stated. New York 


585 


1399 


659(2) 


Life Ins. Co. v. Anderson. (U. S.) 

§ 661. ——- AMOUNT OF LOSS. 

661—Evidence of varicose veins, medical treatment received, and cause of death, heid 
relevant to degree and continuity of disability of injured railroad employee in action 
by his administrator for disability upon group policy. Horn’s Administrator v. Pruden- 
tial Ins. Co. of America. (Ky.) , : sb hase tos dite aederihia wake 1090 


661—In action on fire policy covering 


erty held admissible 
Ormand. (Tex.) ; : Siered Nacsa re 
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§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 

662(1)—In action on automobile indemnity policy, insurer should have been permitted to 
introduce testimony to show it suffered prejudice from insured’s failure to give notice 
of accident. On question whether automobile indemnity insurer suffered prejudice from 
failure to receive notice of accident, injured person’s answer to question whether 
would have accepted $150 or $200 in settlement should have been admitted. 
Indemnity Co. v. Banfield Bros. Packing Co., Inc. (Ark.) : ; ; 1601 

$ 664. - ESTOPPEL OR WAIVER. 

664—Mortgagee of destroyed premises held properly permitted, in action on fire policy, to 
testify to conversation with soliciting agent as to what insurer’s representative had 
said to agent respecting payment of claim. Basta et al. v. Farm Property Mut. Ins. 
Ass’n of Iowa. (la.). ; , 
In suit on automobile fire policy, excluding offered evidence that, after fire, insured 
made no claim that he had informed insurer’s agent, before issuing policy, of mortgage 
on automobile, held not error, where insured testified that he had not informed agent, 
after fire, of mortgage on car. Hiller v. Connecticut Fire Ins. Co. (Mo.) ; 0 

664—Election of insurer to waive nonpayment of premiums may be express or implied, and 
any competent evidence, direct or circumstantial, may be shown which tends to prove 
or disprove such fact. National Mut. Acc. Ins. Co. v. Hicks. (Tex.) ; «x kod 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—Evidence. in suit on accident policy supported award of penalty of double amount 

of insurance due under policy and $50 attorney’s fee for insurer’s refusal to pay 


benefits without due and reasonable grounds. Carral v. National Life & Accident Ins. 
Co, Inc. (La.) 


665(1)—Plaintiff recovering 
returned unsatisfied, could recover against indemnity insurer under policy permitting 
such recovery in case of insured’s insolvency. McBride v. New Amsterdam Casualty 
Co. (N. J.) we os RoGna te atabeoa at 
665(1)—Evidence sustained finding that road on which occurred injury to passenger and 
to which employee returned after diversion for private purposes was reasonably direct 
route. Rhodes v. Ocean Accident & Guarantee Corporation, Limited. (N. Y.) 
665(1)—In action upon life policy, evidence held to justify judgment for beneficiary though 
oral testimony that insurer’s agent represented that policy was for full benefit was 
erroneously admitted. Hawkins v. North Carolina Mutual Life Ins. Co. (S. C.) 
665(1)—Issue of reasonableness of attorney’s fees in insurance case is fact question, and 


must be supported by competent evidence. Connecticut General Life Ins. Co. v. Bert- 
rand. (Tex.) ‘ ; : 881 
665(1)—In suit upon fire policy for loss of automobile, evidence establis 
who made offer of compromise of loss to insured was agent of insurance company. 
Reliance Ins. Co. v. Smith. (Tex.) 1378 
665(1)—In action on fire policy, evidence 
was agent of insurer, and hence his knowledge was imputed to insurer. Hanover Fire 
Ins. Co. v. Nash et al. (Tex.) Pelee ; 1553 
665(1)-—Employer’s letter informing employee, “laid off until further notice,” that his non- 
contributory life insurance policy would be canceled, unless he was unable to follow 
employment because of sickness, held sufficient to sustain court’s finding that insured 
was “temporarily laid off’ employee still covered by policy. Equitable Life Assur. Soc. 
of the United States v. Taroceo. (U. S.) Z ; ‘ 
665(1)—In action on life policy plaintiff’s evidence and the policy held to make prima 
facie case for plaintiff. Pitt v. Metropolitan Life Ins. Co. (Va.) , 
665(1)—Evidence, although showing that insured, a farmer, was physically able to perform 
some light work after accidental fall from barn, held to establish insured’s total and 
permanent disability, entitling insured to waiver of subsequent premium on life policy. 
Atlantic Life Ins. Co. v. Worley. (Va.)... ...1178 
665(1)—-Findings held to support judgment against insurer insuring consignment of bulbs 
against loss in shipment by rail. Puget Sound Bulb Exchange v. St. Paul Fire & 
Marine Ins. Co. (Wash.) 
(2). The contract. 
665(2)—Finding that taxicab which struck plaintiff was covered by liability insurance held 
justified under evidence in action against cab company and insurer. Hutson v. Gerson 
et al. (Cal.) : ; ; : 
665(2)—Policy issued to deceased by group insurer in named amount, according to class 
and character of his employment, was prima facie evidence as to its correctness in 
naming amount and class of employment. Equitable Life Assurance Society v. Florence. 
(Ga.) ' Ms oe eo seis ite ay peice 
665(2)—Evidence of statements relating to applicant’s health made in application for 
industrial life policy was inadmissible, where insured was not examined by physician 


prior to issuance of policy and application was not annexed thereto. McBride v. Acme 
Industrial Life Ins. Co. (lLa.) 


665(2)—Beneficiary could not recover on individual life certificate furnished insured in 
accordance with group policy, without introducing policy in evidence, or accounting for 
its absence. Steffen v. Equitable Life Assurance Society of United States. (Mo.) 

665(2)—Insured in group life policy held entitled to recovery without offering group policy 
in evidence. Smith v. Equitable Life Assurance Society. (N. C.) . 

665 (2)—Kvidence held insufficient to justify finding that local agent of insurer had authority 
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to make contract of automobile liability insurance, and that alleged contract was made 
prior to automobile accident. Kopald Electric Co. v. Ocean Accident & Guarantee Cor- 
poration, Ltd. (N. D.) : Sui slale eke . : ; . -1023 
665(2)—Return of execution unsatisfied constitutes proof of insured’s insolvency under 
policy permitting his judgment creditors to recover a indemnity insurer. McBride 
v. New Amsterdam Casualty Co. (N. J.) .1631 
665(2)—Evidence and findings in action on oral fire insurance contract. held sufficient to 
connect defendant insurance agency as well as insurer, with contract. Globe & Rutgers 
Fire Ins. Co. v. Draper. (U. S.) ates aa ceae ne oat Sea, 
665(2)—Evidence showed that insured intended to make “Mary Levas,” who was not 
related to insured who rented flat from her, the beneficiary in group life certificate 


wherein beneficiary was designated as ‘‘Mary Demos,” a fictitious person. lLevas v. 
Metropolitan Life Ins. Co. (Wash.) 


(3). Avoidance and forfeiture. 

665(3)—Evidence showed that neither widow of owner nor one purchasing from her had 
sole and unconditional ownership nor fee-simple title to pee insured against fire. 
Gunn v. Palatine Ins. Co., Ltd., of London, England, -et al. (Ala.) 

665(3)—Delivery of accident policy to insured, as well as insured’s mere possession thereof, 
held prima facie evidence that first premium had been paid; presumption being rebut- 
table. Washington Fidelity Nat. Ins. Co. v. Anderson. (Ark.) 

665(3)—In action on automobile fire policy, evidence warranted finding that payment of 
outstanding title note had been made before fire. Globe & Rutgers Fire Ins. Co. v. 
Pruitt et al. (Ark.) a aas ney wiefelteariagars cass é es ; 

665(3)—Evidence held to show that insurer relied on representations as to health made in 
— for life policy in issuing such policy. Maggini v. West Coast Life Ins. Co. 

665(3)—Evidence, in action on accident policy, sustained finding that insured’s statement 
that he was a “rigger’’ by occupation did not constitute misrepresentation regarding 
occupation, where work did not take him off ground. Brix v. People’s Mut. Life Ins. 
Co. _(Cal.) 5 aes 

665(3)—Recovery on fire policy held unauthorized, where evidence demanded ‘finding that 
insured had failed to comply with provisions of “iron-safe clause.” National Fire Ins. 
Co. v. Hornbuckle. (Ga.) Ree Te eit os Sacra tarharonrs ‘ ‘ 653 

665(3)—Evidence established that second fire policy only covered articles purchased. after 
issuance of first policy, hence second policy did not avoid first policy prohibiting 
additional insurance. Pizillio v. Lincoln Fire Ins. Co. of New York. (La.) . 408 

665(3)—Evidence held not to establish falsity of insured’s representations, in application 
for life insurance, relating to attendance by physician as basis for cancellation. 
Shapiro v. Metropolitan Life Ins. Co. (N. J.) ‘ ; pa claiaane 320 

665(3)—In action on fire policies covering building occupied for tenant manufacturing, in 
which insurer claimed damage was due to explosion, evidence made prima facie case for 
insured as far as use of building was concerned. Ruth Realty Co., Inc. v. Northern . 
Ins. Co. of New York. (N. J.) < F j 1525 

665(3)—Evidence failed to show that insured kept kerosene on premises in violation of 
fire policy and statute so as to bar recovery on fire policy for destruction of premises 
by fire. Furdock v. Washington Mutual Fire & Storm Ins. Co. (Pa.) 

665(3)—Evidence in suit to cancel life insurance policy held to support court’s finding that 
insured’s statements in application as to his physical condition and history were false. 
Northwestern Mut. Life Ins. Co. v. Murray et al. (R. I.)...... 

665(3)—Under evidence, representations in application that insured had not consulted 
physician during previous five years, falsely made by insured and relied upon by 
insurer when issuing life policy, held to render policy void. Connolly v. Equitable 
Life Assur. Soc. of United States. (S. D.). be ns ; aga 1160 

665(3)—Evidence established that insured was not in sound health at date of industrial 
life policy, precluding recovery thereon, in absence of waiver of Tequirement of sound 
health as condition precedent to operation of policy. Scott v. National Life & Accident 
Ins. Co. (Tenn.) . 595 

665(3)—Evidence held to establish fraud and misrepresentation in procurement and rein- 
statement of life policies, particularly in respect to representation as to use of 
intoxicating liquor. Duncan et al. v. Penn Mut. Life Ins. Co. et al. (Tenn.) 1162 

665(3)—In action on month-to-month life and accident policy, evidence as to whether pre- 
mium was paid for month in which death occurred held insufficient to support judgment 
for plaintiff. National Life & Accident Ins. Co. v. Casillas. (Tex.) 353 

665(3)—In suit to cancel life policy, finding that insured’s father never had consumption, 
as insured represented in application, held contrary to evidence. Evidence held to show 
that insured’s false statement in application that his father never had consumption was 
material misrepresentation requiring cancellation of life policy. Texas Prudential Ins. 
Co. v. Authement. (Tex.) 


665(3)—Evidence sustained finding that automobile owner had not failed to co-operate with 


insurer in the defense of personal injury aetion. Automobile Underwriters Ins. Co. v. 
Long. (Tex.) at F ‘ ; 998 


665(3)—Evidence in action on life insurance policy held to support trial court’s finding 
that defendant received and held plaintiff’s dishonored check in payment of premium 
assessment. Texas Mut. Life Ins. Ass’n v. Love. (Tex.)........ eS 

665(3)—In suit on fire policy containing iron-safe clause evidence showed failure to keep 
books, clearly presenting complete record of business transacted, precluding recovery. 
British General Ins. Co., Limited, of London, England v. Boone. (Tex.) . ..-1548 
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665(3)—Evidence held not to establish intentional misstatement by assured in automobile 
liability policy so as to defeat liability for lack of co-operation. Wheeler v. Lumber- 
men’s Mutual Casualty Co. et al. (U. S.) 


os . os : 986 

665(3)—In action on life policy wherein insurer denied liability on ground insured had 
illness within two years before policy was issued, verdict for plaintiff held supported by 
evidence. Pitt v. Metropolitan Life Ins. Co. (Va.) e 624 


(4). Loss and liability of insurer in general. 
665(4)—Evidence held to warrant finding that insured set fire to insured building, preclud- 
ing recovery on fire policy. Rankin v. National Liberty Ins. Co. of America. (Ark.) 902 
665(4)—Evidence in action on fire insurance policy for loss of diamond held sufficient to 
show that loss was caused by fire, rather than theft during or after fire. Evidence in 
action on fire insurance policy for loss of diamond stud held sufficient to show that stud 
was in dwelling on premises contemplated by parties when insurance contract was made, 


though realty was insufficiently described in policy. Hall v. American Ins. Co. of New 
York. (lJa.) 





ne et Bt an aie ek es 1510 
665(4)—Statute providing that registration of motor vehicle in defendant’s name is evidence 
of responsibility for conduct of operator in action for injuries to person, property, or 
for death, does not apply to suit to reach liability of insurer after judgment. Jones v. 
SeItA® SE Ad. RIGOR.) 65 cc. ek A ea winciietnics Seoiats On Becta Pema einer 749 


665(4)—-In action on fire policy evidence sustained verdict that there was total loss of 
building. Supornick v. Northwestern National Ins. Co. (Minn.) ‘ stare 660 

665(4)—In action by drug company under druggists’ lability policy excepting from coverage 
claims for death caused by failure to comply with statute or in consequence of per- 
formance of unlawful act by employee, evidence showed that pharmacist, not store 
salesman, delivered poison in violation of law to purchaser, whose wife died after 
drinking it. Hewit Pharmacies, Inc. v. Aitna Life Ins. Co. (N. Y.) 


64 
665(4)—-In action on fire policy covering household goods and wearing apparel, evidence 
held to sustain verdict for plaintiff in amount found by jury. That fire was of incendiary 
origin and that insured may have benefited from insurance on destroyed property held 
not to establish that insured burned property or caused it to be burned. Fidelity & 
Guaranty Fire Corp. v. Ormand. (Tex.) : 125 
665(4)—Record held to show that trip, during which boat covered by builder’s risk policy 
exploded, was demonstration trip, not trial trip, and hence not within coverage of policy. 
Wheeler et al. v. AEtna Ins. Co. (U. S.) ue seleen ee 
(5). Life and accident insurance. 
665(5)—Plaintiff suing on accident policy had burden to show by prima facie evidence 
that injury resulting in insured’s death was within terms of policy. Inter-Ocean Cas- 
ualty Co. v. Jordan. (Ala.) 46) 
665(5)—Evidence held to support verdict finding that insured was totally and permanently 
disabled from tuberculosis during life of disability insurance policy. Pacific Mut. Life 
Ins. Co. v. Dupins. (Ark.) ara eie ia wae RshlGse ee aaa . 1070 
665(5)—Evidence sustained finding insured sustaining permanent displacement of shoulder 
joint was “wholly and continuously disabled” within accident policy terms. Brix v. 
People’s Mut. Life Ins. Co. (Cal.) 2 prevancalee ears Sn cares ‘ 1567 
665(5)—Petition on group accident policy held to show that insured was totally, continuously, 
and permanently disabled, within meaning of policy, when he terminated his employ- 
ment. That insured performed some light work after terminating his regular employ- 
ment, before he was discharged because unable to perform work, held not to show that 
insured was not permanently, continuously, and totally disabled when he terminated his 
regular employment, so as to preclude recovery on group accident policy. Travelers’ 
Ins. Co. v. Sanders. (Ga.) 161 
605(5)-- Evidence that switchman was incapacitated for his job or any substantial work by 
loss of arm showed “‘total disability’ within death and accident policy. South vy. Pru- 
dential Ins. Co. of America. (Ga.) as ners . ‘ 470 
665(5)—-Presumption is that wound, resulting in gas bacillus infection, which caused 
insured’s death, was not intentionally inflicted, and inference may be drawn therefrom 
that it was caused by accidental means within double indemnity provisions of life 
insurance policies. Martin vy. Bankers’ Life Ins. Co. of Des Moines. (la.) 267 
665(5)—Standard accident policy provision requiring “affirmative proof’ of loss means such 
evidence of the truth of matters asserted as tends to establish them, regardless of 
character of evidence offered. General rule is that sufficient proof of death is made by 
evidence in any form which is substantial and trustworthy enough to enable insurer 
to form intelligent estimate of rights and liabilities. Anderson vy. Inter-State Business 
Men's Accident Ass'n of Des Moines, Iowa. (Ill) ; . ; 1572 
665(5)—Evidence in action on group life policy paying extra amount for accidental death 
sustained finding that insured’s death was caused by accidental fall on steps and not 
from affliction from previous automobile accident. Prudential Ins. Co. of America v. 
Dudderer. (Ky.) Spa tks Reers aes : ..-1081 
665(5)—In suit on group policy for total and permanent disability benefits, evidence sus- 
tained verdict finding total and permanent disability of coal miner who received eye 
and ear injuries while at work. A%tna Life Ins. Co. of Hartford, Conn. v. Castle. 
(Ky.) 1425 


665(5)—Evidence in suit on accident volicy established that insured sustaining injury to 
eye was entitled to 5 weeks’ insurance for total disability in addition to 2 weeks’ insur- 
ance already received. Carral v. National Life & Accident Ins. Co., Inc. (La.) 474 

665(5)—Evidence held to warrant judgment awarding insured accidental disability benefits 
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for four weeks in addition to four weeks’ benefits paid. Johnson v. Universal Life 

Ins. Co. (La.) See 2 77 
665(5)—Evidence in action or 

in case of accidental death held to show that insured died from overexertion and over- 

heating while cleaning boiler at employer’s plant. Smith v. Metropolitan Life Ins. Co. 

(La.) 


rer 1430 
665(5)—Evidence in action on accident policy held insufficient to show that insured shop 


foreman sustaining hernia was totally disabled thereby. Parker v. Provident Life & 
Accident Ins. Co. (a.) j ; pense ak , a ae ; 
665(5)—Evidence warranted finding that insured was totally and permanently disabled by 
mental incapacity within provision of life policy for permanent total disability benefits. 
Plummer v. Metropolitan Life Ins. Co. (Me.) : 
665(5)—Insured suing to recover under accident policy held not to have sustained burden to 
show his condition was due to accident. Dillon v. Metropolitan Life Ins. Co. (Me.) 
665(5)—Evidence showed that insured’s son-in-law, not insured, took out policy on insured’s 
life and paid premiums, and, since son-in-law lacked insurable interest, policy consti- 
tuted wagering contract as to son-in-law, who could recover only premiums paid. Allen 
et al. v. A&tna Life Ins. Co. et al. (Mo.) 
665(5)—Attending physician’s statement as to insured’s condition is not conclusive on 
insured’s right to recover disability benefits. Misskelly v. Home Life Ins. Co. (N.C.) 
665(5)—Evidence supported verdict that thrombophlebitis resulting in total disability was 
caused by accidental injury after issuance of accident and health policy. Ross v. First 
American Ins. Co. (Nebr.) 
665(5)—In action on accident policy, evidence held to establish that insured sustained com- 
pensable accidental injury, result of which entitled insured to reimbursement. [Lehnherr 
v. National Accident Ins. Co. (Neb.) 
665(5)—-Evidence in suit for permanent disability benefits under life insurance policies held 
to support jury’s verdict for plaintiff on issue of total, permanent disability. Tibbets v. 
Prudential Ins. Co. of America. (Pa.) ‘ 860 
665(5)—In action on life policy, insured’s death may be proved by circumstantial evidence. 
Gifford v. Provident life Ins. Co. (Tenn.) ‘ F 602 
665(5)—Evidence held insufficient to support finding that laborer employed by power com- 
pany was “totally and permanently disabled,” as basis for recovery of disability benefits 
under group life policy, because of injuries to hip and back, allegedly sustained in fall 
from truck. Bowen v. Metropolitan Life Ins. Co. (Tenn.) 1479 
665(5)—Evidence sustained implied finding that pick-up body 
“private passenger automobile’ within personal 
Casualty Co. of New York v. Martin. (U. S.) 
665(5)—-Hypothesis of insured’s death by accident must be based on facts and circumstances 
indicating death by accident. New York Life Ins. Co. v. Anderson. (U. S.) 
665(S5)—In action on accident policy, evidence held to sustain verdict for beneficiary, based 
on finding that insured died from drowning when automobile ran off road into pond, and 
not from heart attack. Travelers’ Protective Ass'n. v. Neil. (U. S.) 
665(5)—In action on accident policy, evidence held to support verdict finding that insured’s 
death was caused by carbon monoxide gas from automobile exhaust. Under accident 
policy, where definite accidental cause of fatal injury appears, evidence need not 
exclude every possibility of contributing cause. Standard Acc. Ins. Co. v. Van Altena. 


(U. S.) 


1578 


type of automobile was a 
automobile accident policy. Fidelity & 


1298 


665(5)—Evidence held to establish as matter of law that insured under group life policy 
containing disability clause, suffering from Hodgkin’s 
manently disabled, as basis for recovery of disability benefits. Metropolitan Life Ins. 
Co. v. Myers. (Va.) 3 
(6). - Suicide. 
65(6)——Insurer has burden of proving defense of 
when circumstantial evidence 


disease, was totally and per- 
1184 


suicide in action on life policy, and, 
is relied on, defense fails, unless circumstances exclude 
_ any hypothesis of death other than suicide. Wild v. Sovereign Camp, W. O. W. (La.) 
65(6)—Evidence as to insured’s death held insufficient to sustain any reasonable hypothesis 
of death by accidental means, but compatible only with hypothesis of suicide with rifle. 
New York Life Ins. Co. v. Anderson. (U. S.) 
(7). Proof and adjustment of loss. 
7)—In action by injured party against insurer for amount of judgment recovered 
against insured, evidence justified finding that insured did not fail to comply with 
provision in automobile liability policy requiring him to give notice of accident to 
insurer “fas soon as practicable,’ which means as soon as can reasonably be expected 
under the circumstances. Baker v. Metropolitan Casualty Ins. Co. of New York 
(Conn.) 
7)—In garnishment proceedings against insurer by third party who recovered judgment 
against insured whose policy required him to give insurer immediate notice of accident 
covered therein, evidence showed that insured did not know of collision until declara- 
tion was served on him four months later. Milks v. Tritten. (Mich.) 502 


1606 


7)—Evidence that insured became insane in September, 1926, but beneficiary did not 
discover existence of life policy containing disability clause until April 15, 1932, justified 
finding that notice of insured’s disability given to insurer on April 20, 1932, 

as soon as reasonably possible. Joyce v. New York Life Ins. Co. (Minn.) 
(8). Estoppel or waiver. z 
665(8)—Evidence that insurer, in making out its claim for premium due on group policy 
insuring firemen, included fireman’s name with notation that he had been retired on 
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pension, and that in remitting premium fireman’s name was included among _ those 
covered by policy although on pension roll, sustained finding that insurer waived policy 
provision excluding firemen not working full time from policy benefits. American 
Nat. Ins.,'Co. of Galveston, “Tex: v.. Chastats. CRP 55s ests sateen 1065 
665(8)—-Evidence held insufficient to show waiver of forfeiture of life policy made by 
defaulted premium. Metropolitan Life Ins. Co. v. Smith. (Ga.) ...... yaanaseatai 1416 
665(8)—Evidence sustained finding that insured informed insurer’s agent of existence of 
chattel mortgage at time application was made for fire policy. Pizillio v. City of New 
York Ins. Co. (Cia) ; ei para Raia ake ater, Mee a ne ee : 
665(8)—Evidence held rot to show that acceptance of premium by agent’s clerks was 
clerical error so as to relieve insurer from effect of acceptance as waiver of fraud 
claimed against insured. New England Mut. Life Ins. Co. v. Le Vey. (Mich.) ... 4] 
665(8)—Evidence supported finding that mutual insurer waived provision for forfeiture of 


5-year crop hail policy for nonpayment of premiums. Green v. Minnesota Farmers’ 
Mutual Ins. Co. et al. (Minn.) 


406 


Sncaleecata 78 oiereere svi) aed oP aca ietoragcenaip cece en ale Pars eran ‘ 666 
665(8)—Evidence sustained verdict, that insurer waived or was estopped from denying 
waiver of provision of automobile fire policy against incumbrances. Ley v. Home Ins. 
Ries a Pew es © Re ED, Phe os vars pra Soe oon orp adem Gia atana chores ween ations ... 7608 
665(8)—Evidence that agent wrote application for life policy with knowledge of insured’s 
unsound health made issue for jury and sustained finding that provision requiring good 
health was waived. Salamida v. John Hancock Mut. Life Ins. Co. of Boston, Mass. 
(N. Y.) Polisi PEA: 6 aaah aaa daha tia Weg Bilas fa Meee LUM TE cee neat acer taa ciara . 59 
665(8)—Beneficiary under life policy cannot rely on inference contrary to fact to prove waiver. 


Beneficiary held not to establish insurer’s waiver of life policy requirement of insured’s 
good health on reinstatement by mere proof of agent’s knowledge of insured’s unhealthy 
condition, where application for reinstatement, though inadmissible, recited that insured 
was in good health. Western & Southern Life Ins. Co. v. Bennett. (Ohio.) 335 
665(8)—Evidence regarding insurer’s agent’s representations in inducing employee covered 
by group insurance policy to exchange his certificate for ordinary life policy held 
to estop insurer from denying liability on policy to amount equal to insurance repre- 
sented by surrendered certificate. Equitable Life Assur. Soc. of the United States 
MERGE? TSMAB Soe ics bath ah alps ant atecatea acs Goh Cate eed Ae En DR EG 1140 
665(8)—Evidence, in suit to recover disability benefits under group health and accident 
policy, showed that_insurer’s agents knew before issuance of policy that complainant 
had tuberculosis. Dees vy. National Casualty Co. (Tenn.)...............00.ceeeees 1323 
665(8)—Evidence held to sustain finding that insurer waived nonpayment of premium on 
accident policy, entitling beneficiary to recover. National Mut. Acc. Ins. Co. v. Hicks. 
(Tex.) : PT PER Oe ne EE ee Ee 1329 
665(8)—In action on life policy, evidence held not to justify inference that insured was 
induced to sign written application through fraud of medical examiner. Pellon et. al. 
v. Connecticut General Life Ins. Co. (Vt.) 
665(8)—In action on automobile liability policy, 


5 ¢ evidence supported finding that insured 
believed insurer 


intended to defend, on insured’s behalf, action against insured and 
pay any judgment recovered. Beatty vy. Employers’ Liability Assurance Corporation, 
td. (Vt.) espns oad elas SNM SMSO ETc Se a a oR ES a eRe llane a 776 
§ 666. AMOUNT OF RECOVERY. ie? 3 aa 
666—Where life insurer waived insured’s recitation of previous illness, insurer’s liability 
on policy was not limited to return of premiums paid thereon. Metropolitan Life Ins. 
Co: v;. Hale... Ga.) ‘ ; see : : : . viens 
666—Where life insurer waived insured’s recitation of previous illness, insurer’s liability 
in policy was not limited to return of premiums paid thereon. Metropolitan Life Ins. 
Co. v. Hale. (Ga.) , 5% ee : : ae 
666—Instruction authorizing recovery of $1,200 on group policy which increased $100 on 
each anniversary, by employee who was carrying $1,100 insurance when temporarily 
laid off for disability by employer who gave insurer no notice of discontinued employ- 
ment of employee, who returned to work after date when additional $100 certificate 
should have been issued to him, but was not, held not erroneous. /&tna Life Ins. Co. 
of Hartford, Conn. v. Castle. (Ky.)...............-. on eae j 
666—In action for disability benefits under life policy, permitting recovery for period up to 
time of trial held error, insured’s recovery being limited to period of time between 
filing of disability claim and commencement of action. Black v. Jefferson Standard Life 
Ins. Co. (Okla.) akira Hops selec ee eee ete eceeee wets ser eee es 591 
666—Under accident policy providing for payment of proceeds in 25 monthly installments, 
judgment granting matured installments and fixing insurer’s liability as to future 
installments held proper, where beneficiary prayed for such relief as facts pleaded 
entitled her. National Mut. Acc. Ins. Co. v. Hicks. (Tex.).. ee ae 4329 
666—Generally, where insurance contract is involved, sums not yet payable under contract 
cannot be included in judgment. Colovos v. Home Life Ins. Co. of New York. (Utah) .1171 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)-—In action on employee’s group policy containing disability provision, number of 
certificates issued and delivered to insured, and amounts thereof, held for jury. A®tna 


Life Ins. Co. v. Daniel. (Ky.) ; Oe eeeRicra si eeceracro wie aah aoe i arate Sade si 1095 
668(1)—Where there is any evidence of facts entitling insured to recover, question is for . 
jury. Distad et al. v. /Etna Casualiy & Surety Co. (Ky.)........... : .1627 


668(1)—Whether insurer vexatiously refused to pay becomes question for jury if evidence 
warrants finding that insurer was not making defense in good faith, or should have 


1736 





Topical Index 


known that it could not reasonably expect favorable verdict. In action on life policy, 
whether insurer vexatiously refused to pay held question for jury. Rush v. Metropolitan 
Life Ins. Co. (Mo.) Te : ; - eu : .. 305 
668(1)—Whether insurer vexatiously delayed paying beneficiary loss under automobile fire 
policy held for jury. Hiller v. Connecticut Fire Ins. Co. (Mo.) 505 
668(1)—Evidence of life insurer’s vexatious refusal to pay los held insufficient for jury. 
Goodman et al v. National Liberty Ins. Co. of America. (Mo.)........ ately Soares a 
668(1)—Evidence to inflict penalty on insurer for vexatious refusal to pay amount of life 
policy held insufficient for jury. State ex rel. Metropolitan Life Ins. Co, v. Shain 
CE ae CREO coe eet ie an anaes 0h dace 
668(1)—In administrator’s action against insurer for death of intestate killed in accident 
when riding in automobile driven by one who borrowed automobile from assured whose 
liability policy covered driver, case held for jury. Imperato v. Concord Casualty & 
Sneets Ce CR. Fe cb osdck 3x Be iad esata ee s raed Fee 
668(1)—Issue of reasonableness of attorney’s fees in insurance case is fact question, and 
— ye supported by competent evidence. Connecticut General Life Ins. Co. v. Bertrand. 
(Tex. 


1019 


; 5 ; daeed ace ae 
having supervisory duties was at 
some time between effective date of rider and his death working “full time’’ within 
provigion for extended insurance in rider attached to group life policy held question for 
jury, notwithstanding his absence from office. Equitable Life Assurance Society of 
United States v. Worthman. (U. S.) . cates hetate a aliys Ku ania ee 
668(1)—Evidence held not to sustain directed verdict for plaintiff on contributory life 
insurance policy of employee laid off until further notice. Equitable Life Assur. Soc. 
of the United States v. Larocco. (U. S.) ioc 
(2). Agency. 
668(2)—In action on oral contract to insure, whether agents making contract had authority 
to make insurance contracts in territory where plaintiff’s property was located, though 
written authority limited their operations to other territory, held for jury. Globe & 
Rutgers Fire Ins. Co. of New York v. Eureka Sawmill Co. (Ala.) ...1324 
668(2)—In suit on fire policy containing clause voiding policy if foreclosure proceedings 
were commenced with knowledge of insured, evidence that insured’s son was such 
agent of insured as to make his knowledge of foreclosure proceedings imputable to 
insured held insufficient for jury. Goodman et al. v. National Liberty Ins. Co. of 
America. (MMo.) ...:... ; ere 
668(2)—In action on 
had not completed placing of amount of insurance authorized gave express notice of 
intention to cancel policy if premiums were not paid, authority of agent to surrender 
policy for cancellation held for jury. La France Workshop Lampshade Co., Inc. v. 
Fire Ass'n of Philadelphia. (Pa.) ‘ 
(3). The contract in general 
668(3)—In action on life policy in which question was whether policy was delivered or 
became contract of insurance, evidence held to present jury question. New York Life 
Ins. Co. v. McJunkin. (Ala.) ei : ear a: er aoa ax 
668(3)—In action on oral contract to insurer against fire, whether contract was made by 
insurer’s general agent through his son as subagent, and not by son assuming to 


act for general agent, held for jury. Globe & Rutgers Fire Ins. Co. of New York 
v. Eureka Sawmill Co. (Ala.). j 


eras ee Sain seems re saan 
668(3)—Where facts were undisputed, question whether cottage was outbuilding within house- 
hold effects fire policy held one of law. Gersten v. Western Assurance Co. (Mich.) 917 
668(3)—In action on life policy, whether insured took out policy and paid premiums thereon 
held for jury. Davis v. Gulf States Ins. Co. (Miss.) 3 ee 
668(3)—Whether life policy was void as having been taken out by beneficiary without 
insured’s consent or knowledge held for jury. Sells v. Fireside Life Ass’n. (Mo.)..1444 
(4). Avoidance and forfeiture. 
668(4)—Whether insured’s safe was fireproof within iron-safe clause of fire policy held 
fact issue. British General Ins. Co., Limited, of London, England, v. Boone. 
(Tex.) Male + Kadi ma es ; wil 
(5). Title or interest in possession of, or incumbrance on, property. — 
668(5)—Whether life insurer waived forfeiture for nonpayment of premium held for jury. 
McGuinn v. tna Life Ins. Co. (S. C.) 
(6). —— Fraud or misrepresentations in general. 
668(6)—Whether insured made false statements in application for disability insurance 
became question of fact for jury, where such defense was denied by insured. Pacific ~ 
Mut. Life Ins. Co. v. Dupins. (Ark.) ee : Ee, 5 0 
668(6)—Whether insurance agent’s letter was mailed to and received by insured, who was 
requested therein to advise insurer whether there was any error in answers to questions 
in robbery policy schedule, which insurer claimed contained false answers in action on 
policy subsequently brought by insured, held for jury. Globe Indemnity Co. v. Os 
RGR sce slnas aes ; ee 2 
668(6)—In action upon burglary policy issued upon condition that no burglary, theft, or 
robbery insurance had been canceled by any insurer within last five years, whether 
policies held by insured were voluntarily surrendered or whether they were canceled 
by respective insurers for nonpayment of premium held for jury. Distad et al. v. i 
JEtna Casualty & Surety Co. (Ky.) ‘ : 1627 
668(6)—In action on fire policy, whether insured concealed fact that occupant of insured 
house had evil associates visit him there and had wild parties in house held for jury. 
Hanover Fire Ins, Co. v. Nash et al. (Tex.) 1553 
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668(6)—Questions of materiality and falsity of answers in application for policy are gen- 
erally for jury. Whether insured, who designated his office as general manager of glass 
business and stated his duties as “office and travelling’? and ‘‘executive duties and 
travelling” in application for accident policy, was guilty of false representations avoid- 
ing policy, for omission to disclose supervisory duties in factory, held for jury. Sloan 
v. Indemnity Ins. Co. of North America. (U. S.) aud a lea phe ane A 

668(6)—Whether insured made materially false statements in application for accident 
policy in stating his occupation was that of general manager of glass factory with 
office, traveling, and executive duties, because of failure to disclose supervisory duties 
in factory, held for jury. Indemnity Ins. Co. of North America v. Sloan. (U. S.) 

(7). Health, condition, or habits of insured. 
668(7)—In action on life policy defended on ground applicant failed to disclose heart 


trouble, whether insured was afflicted with heart disease held for jury. New York Life 
Ins. Co. v. Parker. (Ark.) 
668(7)—Whether statements made by 


137 


1301 


: , : . 545 
insured in application for life policy issued without 
medical examination, as to prior illnesses and attendance of physicians and as to his 
health, were willfully false and intentionally misleading, held for jury. Elness v. Pru- 
dential Ins. Co. of America. (Minn.) PO Ee OP EEL 836 
668(7)—Whether statements of insured who 


application were willfully false or intentionally misleading so as to avoid life #picy 
issued without medical examination, held for jury. Schmidt v. Prudential Ins. Co. of 
America. (Minn.) : : : ae ibs Gitar etig a cetorwei o auaueeR br kca 840 

668(7)—Whether insured was guilty of fraud, barring recovery on life insurance policy, 
in failing to disclose consultation with physician in applicaton, held for jury. Parke 
v. New York Life Ins. Co. (Mont.) 


; y net Ss ; 1121 
668(7)—Whether insured was in good health at time of delivery of policy, and was not 
suffering from pulmonary disease, held question for jury. Rush v. Metropolitan Life 
ins. Co. (Mo.) 305 
668(7) 


In_ action upon death benefit certificate, whether insured was of insurable age at 
time of taking out insurance held for jury. Hardy v. State Mut. Ben. Soc. (Pa.). .1466 
668(7)—In action on life policy, whether insured was in sound health when application was 


taken and when policy was delivered, held for jury. Commonwealth Life Ins. Co. v. 
Anglin. (Tenn.) : ; 


(8) Payment of premiums. 
Whether insured had paid premiums as required by accident policy sued on, held 


868 


668(8) 





question for jury, where evidence was conflicting on that issue. Liberty National Life 
Ins. Co. v. Brown. (Ala.) : 953 
668(8)—-Whether presumption that first premium on accident policy had been paid was 
rebutted held for jury under evidence. Washington Fidelity Nat. Ins. Co. v. Anderson. 
(Ark.) ; ‘. ci 465 
668(8)—Evidence that premium had been paid held sufficient to take case to jury on issue 
of lapse of industrial life policy for nonpayment *of premium. Dixie Atlas Republic 
Ins. Co. v. Landers. (Ky.) ; pakke eta eastacd 8 . 556 
668(8)-——Verdict held properly directed for plaintiff in action on mutual assessment fire 
policy, where plaintiff made out prima facie case and defendant insurer failed to pro- 
duce proof under issue raised by reply as to legality of assessment for nonpayment of 
which plaintiff was suspended. Anderson vy. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) : PAG % ‘ 922 
668(8)-—-Whether life insurance association received and held dishonored check in payment 
of premium assessment held fact question for trial court in action on life policy. Texas 
Mut. Life Ins. Ass’n v. Love. (Tex.) ; ; Mab SCN as 1167 
668(8)——In_ action n cident policy, alleged to have lapsed before accident and death of 
insured, whether entire amount of check given insurer’s agent was in payment of 
insurance held for jury Alamo Health & Accident Ins. Co. v. Cardwell. (Tex.). .1593 


(9). - Increase of risk. 
668(9) —In action on fire policies covering building to be occupied for tenant manufacturing, 
evidence showing building was used for some time for storage purposes held not to 
justify nonsuit for cessation of use of building for manufacturing purposes. Ruth 
Realty Co.. hh v. Northern Ins. Co. of New York. O(N. J.) 1525 
669(9)—In action on life policy, instruction that, if insured gave insurer through physician 
all information insured had regarding operation, and physician failed to pursue matter, 
insurer could not rely on defense that insured had cancer, which was in effect directed 
verdict for plaintiffs, held erroneous. Commonwealth Life Ins. Co. v. Anglin. (Tenn.) 868 
668(9)—Whether representations by insured increase risk of loss is question of law for 
court. Duncan et al. v. Penn Mut. Life Ins. Co. et al. (Tenn.) 1162 
(10) Toss and liability of insurer in general. 
668(10)--In insured’s action on motortruck liability policy, evidence held to establish that 
insured’s driver was under influence of intoxicating liquor, requiring peremptory instruc- 
tion for insurer. American Automobile Ins. Ass’n. v. Pearson. (Fla.) 747 




















668(10)--In action against insurer upon judgment obtained against owner of truck, whether 
employee was in control of truck at time of accident, or had relinquished control to 
boy under 16, thereby relieving insurer of liability under policy, held for jury. Ocean 
Accident & Guarantee Corp., Ltd. v. Schmitkin et al. (Ohio.) 201 

668(10)—-In administrator’s action f intestate’s death against insurer on liability policy 
covering one operating automol with assured’s permission, whether party who bor- 
rowed automobile 








n assured was driving automobile when accident occurred, held for 
rato v. Concord Casualty & Surety Co. (N. J.) 1019 
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(11). —— Life or accident insurance. 
668(11)—Evidence in action on policy for accidental death held as matter of law insufficient 
to show justification for shooting insured. Pacific Mut. Life Ins. Co. et al. v. Harris. 
(Ark.) ; sacs ig eit : 
668(11)—-Whether insured is totally and permanently disabled so as to warrant recovery 
under total disability clause of life policy is fact question for jury. New York Life 
Ins. Co. v. Farrell. (Ark.) ; ; ; : .. 241 
668(11)—In action upon life policy, whether insured, who disappeared 18 months before 
trial, was dead, held for jury. Mutual Life Ins. Co. v. Wilcoxon. (Ark.) ; 244 
668(11)—In suit on disability provision of life policy, conflicting evidence as to insured’s 
total disability held for jury. Atlas Life Ins. Co. of Tulsa, Okla. v. Wells. (Ark.) 248 
668(11)—In action upon accident and health policy for loss of eye, whether injury occurred 
after policy became effective held for jury. Business Men’s Assur. Co. v. Selvidge. 
(Ark.) . , bats a etc ae an 
668(11)—In suit on group policy, whether insured was totally disabled by tuberculosis held 
for jury. American Nat. Ins. Co. of Galveston, Tex. v. Chastain. (Ark.) 1065 
668(11)—Whether insured’s death resulted from gas bacillus infection held for jury in 
action for double indemnity under life insurance policies for accidental death. Martin 
v. Bankers’ Life Ins. Co. of Des Moines. (Ia.) 267 
668(11)—Evidence held to present jury questions as to whether insured, who disappeared 
from ship on which he had taken passage. was dead, and whether death was accidental 
within accident policy. Anderson v. Inter-State Business Men's Accident Ass'n of 
Des Moines, Iowa. (lIIl.) 1572 
668(11)—Whether insured under group accident policy to railroad employees lost sight of 
eye from fall on steps of locker room platform when locomotive passed by enveloping 
him in smoke, cinders, and steam, held for jury. Prudential Ins. Co. of America v. 
Downs. (Ky.) . a4 : 968 
668(11)—Where insured proved total and permanent disabflity under group life, accident, 
and disability policy, and insurer offered no proof in support of controverted allegation 
that insured refused information concerning his condition, directed verdict for insured 
was proper. Prudential Ins. Co. of America v. Hampton. (Ky.) 1084 
668(11)—In action on employees group policy, whether insured’s permanent and_ total 
disability commenced after insured had left employment and after cancellation of 
policy held for jury. In action on employee’s group policy, insured’s disability held 
for jury where insurer offered no evidence on issue, and insured’s evidence thereon 
was uncontradicted. tna Life Co. v. Daniel. (Ky.) 1095 
668(11)—In suit on group policy for total and permanent disability benefits, evidence of 
“total and permanent disability” of coal miner who received eye and ear injuries while 
at work held for jury. A%tna Life Ins. Co. of Hartford, Conn. v. Castle (Ky.) 1425 
668(11)—Whether insured, disappearing from home and unheard of for seven years despite 
diligent search by beneficiary of life policy, was dead, held for jury. Wiley v. Western 
& Southern Life Ins. Co. (Mich.) 92 
668(11)—Evidence that employee, at time of death, was in employment of employer named 
in group life policy whose death benefits were conditioned thereon, held insufficient for 
jury. Steffen v. Equitable Life Assurance Society of United States. (Mo.) 565 
668(11)—Whether death of insured from gunshot wound resulted from accidental means 
within accidental insurance policy held question for jury. Klinginsmith v. Mutual Bene- 
fit Health & Accident Ass’n. (Mo.) 719 
668(11)—In action upon accident policy insuring against death from accidental drowning 
while swimming at public beach when life saver is on duty, whether insured’s death 
resulted from drowning held for jury. Under accident policy insuring against death 
from accidental drowning while swimming at public beach when life saver is on duty, 
whether soft drink stand operator who was requested by park commissioner to act as 
life saver was such “life saver” within policy so as to justify recovery for death from 
drowning held for jury. Snyder v. Continental Life Ins. Co. (Mo.) 1315 
668(11)—-Whether insured was totally and permanently disabled from hodily injury occurring 
or disease originating after issuance of life policy held for jury. Misskelly v. Home 
Life Ins. Co. (N. C.) 853 
668(11)—Surrogate’s decree that insured was presumtively dead, based on seven years’ 
absence, presented question for jury as basis for recovery under life insurance policies. 
Apfelbaum et al. v. Prudential Ins. Co. of America. (N. J.) 1128 
668(11)—Evidence in action on accident policy held sufficient to take to jury question 
whether accident killed insured because of his inability to withstand shock, regardless 
of reason therefor. McMartin et al. v. Fidelity & Casualty Co. of New York. (N.Y.) 721 
€68(11)—Where insured fell backwards striking head on depot platform resulting in scalp 
wound and hemorrhage of brain, whether subsequent death was caused by violent and 
accidental means within accident policy held for jury Missouri State Life Ins. Co 
v. Everett. (Okl.) 1590 
668(11)—Whether insured was wholly disabled within life policy held for jury. Kramer 
v. Travelers’ Ins. Co. of Hartford, Conn. (Pa.) 1464 
668(11)—Whether insured farmer, who lost four fingers of his left hand, sustained total 
and permanent disability so as to be entitled to disability benefits of life policy, held 
for jury. Marshall v. Kansas City Life Ins. Co. (S. C.) 1471 
668(11)—In action on life policy, whether insured was dead held for jury under evidence 
supporting verdict against insurer. Gifford v. Provident Life Ins. Co. (Tenn.) 602 
668(11)—In suit for paralysis benefit under health and accident policy requiring insured to 
be declared by competent medical authority to be permanently paralyzed, and _ totally 
and permanently disabled as result, evidence that insured was permanently paralyzed 
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and totally and permanently disabled as result held insufficient for jury. National Life 
& Accident Ins. Co. v. Henson. (Tenn.) 


Pree ea AS Set Reni hd Serato maeie ene ieee ... 978 
668(11)—Whether pick-up body type of automobile was a “‘private passenger automobile” 
within personal automobile accident policy held question of fact, not of law, under 
evidence. Fidelity & Casualty Co. of New York v. Martin. (U. S.) ...... sia cs 142 
668(11)—In action on group life policy with permanent and total disability benefit, whether 
additional affliction, such as nervousness, of one who had lost arm at shoulder as result 
of accident, rendered him wholly unable to do any work for remuneration or profit, 
held for jury. Metropolitan Life Ins. Co. v. Foster. (U. S.) ......... 527 


668(11)—Whether death of insured from carbon monoxide gas, was caused independently 
of all other causes, by external and violent means, within accident policy, held question 
tor ‘Sury: ‘Standard Acc. Ins: ‘Coa. vi Wak: BRR. GU ea oi ions wets acne eane ..1298 

668(11)—Whether insured claiming total and permanent disability under group policy 
became totally and permanently disabled within meaning of policy while it was in 
force held for jury. Prudential Ins. Co. of America v. Faulkner. (U. S.)... j 1399 

668(11)—Whether insured, suffering paralytic stroke resulting in permanent loss of entire 
use of hand and impaired use of foot and leg, consisting of loss of sensation in both 
and inability to walk except with cane, had permanently lost entire use of hand and 


foot within meaning of health and accident policy held for jury. Molnor v. Commercial 
Casualty Ins. Co. (W. Va.) 


(Ww, Spied Oa aero Rina ASE hitecan torenty pian ed Stoke pres .. 982 
(12). - - Suicide. 
668(12)—-In action on accident policy, whether death of insured resulted from “accidental 


means” by fall from hospital window held for jury as against claim insured committed 
suicide. Byers v. Pacific Mut. Life Ins. Co. of California. (Cal.) id acaba 
668(12)—-Evidence that insured who was found dead from asphyxiation met death by acci- 
dental means within accident policies held to warrant denial of insurer’s motion for 
nonsuit. Kresse v. Metropolitan Life Ins. Co. (N. J.) icc : 
668(12)-—Insurer’s motion for directed verdict on ground that alleged accidental death was 
suicidal should be granted where, viewing evidence most favorably to beneficiary, all 
reasonable men would be compelled to find that death was suicidal. New York Life Ins. 
Co. v. Anderson. (U. S.) ah er barns i 
668(12)—Where circumstances are such that reasonable men may differ, question whether 
death was suicidal or accidental within accident policy is for jury. Whether death of 
insured found dead in apartment with bullet hole through body was suicidal or acci- 
dental within accident insurance policy held question for jury. Missouri State Life Ins. 
Co. v. West et al. (U. S,) : gh a cra iccisaean aie eet eReeted ee 
668(12)—Evidence that insured’s death was accidental by falling through hotel window, 
rather than suicidal, held to make case for jury. Where facts are disputable or of 
such character that different minds might reasonably draw different conclusions there- 
from on question whether death was accidental or suicidal, jury question is presented. 
Equitable Life Assur. Soc. of the United States v.' Halliburton. (U. S.)........... 1054 
668(12)—Whether death from carbon monoxide gas from automobile exhaust was suicide, 
precluding recovery under accident policy, held question for jury. Standard Acc. Ins. 
Co. v. Van Altena. (U. S.) : 
(13). Amount or extent of loss. 
Whether death of insured resulted from 


951 


668(13)—\ I “accidental means” within double indemnity 
provision of policy held for jury, where injury probably resulted from voluntary jump 
from work bench. Losleben vy. California State Life Ins. Co. (Cal.) eh nek inked 151 

668(13)—-In suit on life policy, evidence that insured was treated for glandular tuberculosis 
authorized directed verdict for premiums paid under policy limiting insurer’s liability to 


return premiums, if insured had been treated for “serious disease.’’ Gray v. Life & 
x : eae 
Casualty Ins. Co. of Tennessee. (Ga.) 





oe re ; pak a emes . 815 
668(13)—-Whether gas bacillus infection, causing insured’s death, resulted from accidental 
injury to his hand held for jury in action for double indemnity under life insurance 
policies. Whether injury to insured’s hand, resulting in gas bacillus infection, which 
caused his death, was accidental within double indemnity provisions of life insurance 
policies, held for jury. Whether operations on insured contributed to his death from 
gas bacillus infection, resulting from accidental injury to his hand, held for jury in 
action for double indemnity under lite insurance policies. Martin v. Bankers’ Life Ins. 
Co. of Des Moines. (Ta.) - ? 267 
668(13)—In action on double indemnity clause of life policy, whether insured was accidentally 
cut by barber during shaving. and whether razor carried streptococcic germs which 
caused fatal infection, held) for jury under evidence. Lincoln Nat. Life Ins. Co. v. 
Jensen (Ind.) 1422 


668(13)—Whether insured’s fall on slippery steps of pedestrian bridge over raliroad tracks 
was “accidental” within group life policy paying extra amount for accidental death 
held for jury. Prudential Ins. Co. of America v. Dudderer. (Ky.) ve ...1081 


668(13)—-In action upon group policy, whether insured railroad car repairer suffered 
permanent and total disability from door falling upon his toes, held for jury. Horn’s 
Administrator v. Prudential Ins. Co. of America. (Ky.)..... BUS ete Cp natas cee 


o68(13)—Where, just as insured leaned into automobile, apparently to turn ignition switch 
preparatory to cranking, it 


P mobile was struck by another automobile resulting in 
insured’s death, whether insured’s act was so much an incident to diving automobiles 
as to be part thereof, and whether wrecking of automobile resulted in throwing 
insured from it, within increased indemnity provision of accident policy, held for jury. 
Johnson vy. Federal Life Ins. Co. (Minn.) sues 1 
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668(13)—In action on life policy, whether insured died of myocarditis, which disease under 
terms - policy limited insurer’s liability, held for jury. Davis v. Gulf States Ins. Co. 
(Miss. 

668(13)—Accident insurer held entitled to peremptory instruction that ‘plaintiff was not 
entitled to recover in excess of $250, where plaintiff vouched for physician’s statement 
in proof of death that insured was murdered, and policy provided that it did not 
cover murder or intentional killing, unless occurring in robbery, in which event 
liability was limited to $250. Mayhew v. Travelers’ Protective Ass’n of America. (Mo.) .1310 

668(13)—Whether insured died accidental death from fall, within double indemnity clause 
of policy, held for jury, notwithstanding original proofs of loss indicated disease as 
cause of death. Sellert v. Metropolitan Life Ins. Co. (N. J.) .... 

668(13)—In action upon life policy which provided for payment of one- fourth of amount 
otherwise payable if insured died of nephritis within 12 months after issuance of 
policy, whether insured died of nephritis within 12 months held for ay. Hawkins v. 
North Carolina Mutual Life Ins. Co. (S. C.) . 

668(13)—Whether insured was bedridden in substanti: il sense held for jury in action for 
sick benefits under policy requiring that insured be necessarily confined to bed. Peace 
v. Southern Life & Trust Co. (S. C.) 

668(13)—In action for disability benefits under life policy, whether insured suffered total 
disability held for jury. Black v. Jefferson Standard Life Ins. Co. (S. C.) 

668(13)—Whether injuries sustained by general manager of glass business in undertaking 
to polish glasses occurred after changing to more hazardous occupation, within accident 
policy provision for reduction in insurance held for jury. Sloan v. Indemnity Ins. Co. 
of North America. (U. S.) 

Whether insured’s death from asphyxiation through inhaling carbon monoxide gas 
while working on automobile in garage, two doors of which were open, resulted from 
bodily injuries effected solely through “accidental means” within double indemnity pro- 
vision of life policy, held question for jury. Wells Fargo Bank & Union Trust Co. v. 
Mutual Life Ins. Co. of New York. (U. S.) 

668(13)—-Whether insured assisting in or inspecting work at stone quarry was performing 
merely casual or temporary act, not amounting to change of occupation within acci- 
dent policy insuring him as proprietor of quarry, held question for jury. Stahl et al. 
v. Metropolitan Casualty Ins. Co. of New York. (U. S.) 

668(13)—Whether injury sustained by general manager of glass manufacturing plant 
while polishing glass in emergency during absence of regular polisher was sustained while 
doing act not pertaining to his occupation, but to one more hazardous, resulting 
reducing insurance, held for jury. Whether insured to whom accident policy was issued 
as general manager of glass factory should have amount of recovery for injury reduced 
on theory that he was “superintendent,” classed as more hazardous occupation in 
accident manual, because his duties were largely supervisory, held for jury. Indemnity 
Ins. Co. of North America v. Sloan. (U. S. 

668(13)—Whether farmer and peddler sustaining disability of right arm from arthritis was 
totally and permanently disabled within terms of a held for jury. Colovos v. 
Home Life Ins. Co. of New York. (Utah) 

(14). Notice, proof, and adjustment of loss. 

668(14)—Whether insured under disability policy gave notice of total and permanent dis- 
ability as soon as reasonably possible held question for a Pacific Mut. Life Ins 
Co. v. Dupins. s 1070 

668(14)—-As_ regards question whether insured should have given notice of accident to 
automobile indemnity inYurer, question whether accident was trivial was for jury. 
Home Indemnity Co. v. Banfield Bros. Packing Co., Inc. (Ark.) 1601 

608(14)—Whether insured complied with provision m automobile liability policy for 
to insurer of accident is question of law when evidence is undisputed, and 
ot fact when evidence is disputed. In action by injured party against insurer for 
amount of judgment recovered against insured, whether insured complied with provision 
in automobile liability policy requiring him to give notice of accident to insurer 
“as soon as practicable’ held question of fact for trial court. Baker vy. Metropolitan 
Casualty Ins. Co. of New York. (Conn.) , pease ne 

668(14)—Whether insured made proof of disability to insurer as required by life policy 
held for jury. Franklin Life Ins. Co. v. Jones. (Miss.)... 

668(14)—Evidence that release was obtained by ordinary duress by insurer from _ bene- 
ficiary named in life policies on which beneficiary sought to recover held sufficient 
fer jury. Mack v. Acacda Mat. Tafe Aaa’n: (CREO) soos cc cscccstancdes ceded 

668(14)—-Whether insured submitted due proof to life insurer that insured had become 
totally and permanently disabled by bodily injury occurring or disease originating after 
effective date of policy held for jury. Misskelly v. Home Life Ins. Co. (N. C.) .... 853 

668(14)—Insured’s swearing, instatement of loss and at trial, to value of insured prop- 
erty in amount exceeding value thereof as found by jury, held, not as a matter of law, 
violation of provision avoiding fire policy for fraud or false swearing. Griffin v. 
Implement Dealers’ Mutual Fire Ins. Co. (N. D.) ; 

668(14)—Whether insured gave notice of accident to insurer as ‘required by liability policy, 
within reasonable time is ordinarily for jury, but is for court when facts 
dispute. In action for reimbursement under liability policy, whether insured’s delay 
in notifying insurer of accident was excused held question of fact for court. Hoffman 
v. Employers’ Liability Assur. Corporation, Limited. (Ore.) ae Bic 1633 

668(14)—In action on fire policy, whether plaintiff was guilty of fraud and false swearing 
as to amount of loss subequent to fire held for jury. La France Workshop Lampshade 
Co., Inc. v. Fire Ass’n of Philadelphia. (Pa.).... : 1531 
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668(14)—In action on insurance contract, issue of fraud in procuring release from plaintiff 
held for jury. Bradley v. Washington Fidelity Nat. Ins. Co. (S RO Sere gcd oor 
668(14)—Ordinarily, where there is evidence from which intentional overvaluation may be 
inferred within false swearing clause of fire policy, question whether it was intentional 
and with intent to deceive or defraud is jury question. Evidence of false swearing 
in overvaluing property destroyed by fire, in proofs of loss furnished after expiration 
of period required for furnishing such proofs, held sufficient to make jury issue. 
Globe & Rutgers Fire Ins. Co. v. Stallard et al. (U. S.) 
(15). Estoppel or waiver. : ; 
668(15)—In action on automobile fire policy in which plaintiff claimed waiver of forfeiture 
by adjuster’s action in having him hold salvage, evidence failing to show plaintiff was 
principal party interested under policy at time of adjustment, or that adjuster had 
knowledge of fact of forfeiture, warranted affirmative charge for insurer. Home Ins, 
Co. of New York v. Campbell Motor Co. (Ala.) ................ Whcina aeons oe 
668(15)—Where facts relied upon to show waiver by insured are in dispute or of such 
nature that more than one inference might be drawn therefrom, whether facts constitute 
waiver is for jury. Greber v. Equitable Life Assur. Soc. of United States. (Ariz.).. 1060 
668(15)—Whether insured waived fire policy stipulation requiring five days’ notice before 


cancellation by insurer held for trial court sitting as jury. Continental Ins. Co. vy. 
Dague. (Ark.) 


479 


738 


does not as matter of law charge insured with knowledge of misrepresentations wrong- 
fully written in application by agent or estop beneficiary from showing that such repre- 
sentations were not made by insured. Washington National Ins. Co. v. Martin. (Ark.) 961 
6€8(15)—Testimony insurer’s soliciting agent was informed that insured had been carried to 
hospital held insufficient to authorize submission of question whether insurer had notice 


of insured’s cancer so as to waive provision avoiding policy therefor. Metropolitan Life 
Ins. Co. v. Jones. (Ga.) .. 


ees ce Nts ) ech olan SC OES Oak MIR Ee Choe teks pata 261 
668(15)—-Whether industrial life 
policy, waiving forfeiture, by retaining premium collected, held for jury. Kelley v. 
aero Sate SOR, 00, SE he cicy cs vas oo cael ee ne Vids cocks Saigains eytp ae Mes ree ees . 817 
668(15)—-Whether conduct of insurer amounted to waiver of proofs of loss under fire 
policy held for jury. Basta et al. v. Farm Property Mut. Ins. Ass’n of Iowa. (Ia.)..1235 
668(15)—Whether insurer’s agent writing automobile fire policy waived provision providing 
that insured’s placing of mortgage on car, without noting mortgage on policy, rendered 


policy void, held for jury. Hiller v. Connecticut Fire Ins. Co. (Mo.) ............. 505 
668(15)—Evidence that agent wrote application for life policy with knowledge of insured’s 
unsound health made issue for jury and sustained finding that provision requiring good 
—— was waived. Salamida v. John Hancock Mut. Life Ins. Co. of Boston, Mass. 
BIG DS i we posh arachsra rea eiaeh ocak eet sek RIN wea eae aE Te hae eins eRe Range een one a 59 


date by letters to insured held for jury. Harman y. Bankers’ Reserve Life Co. (S. C.) 83 
668(15)—Insurer held not entitled to nonsuit or directed verdict on ground of forfeiture, 

in view of proof as to waiver of such forfeiture. Bradley v. Washington Fidelity Nat. 

ion, Ce TS. C3 P 


ack Sle 6 oteigten Siateslin at a tpalahat ens Skint ein eae ot AES 479 
668(15)—Where application stated applicant had eye operation, failure of insurer’s physician, 


after examining and talking with applicant, who appeared to be in excellent health, 

but who had cancer, to pursue investigation by examining hospital records, did not, 

as matter of law, estop insurer to rely on provision requiring insured to be in sound 

health when policy was delivered. Commonwealth Life Ins. Co. v. Anglin. (Tenn.).... 868 
668(15)—In action on fire policy, question respecting insurer’s waiver of proofs of loss 

other than those furnished adjuster who investigated loss held for jury. Globe & 

motgers Ire Ins, Go. y:,, Stallard wt Se, CUO :- cn c nectee anes teiecomeees 1219 
668(15)—-As respects question for jury, in action on life policy, plaintiff held to have failed 

as matter of law to establish estoppel against defendant from asserting fraud based on 

false answers in application. Where insurer had notice respecting health of insured, 

it was for jury to say what facts as to insured’s health would have been disclosed to 


insurer by reasonable diligence in prosecuting inquiry, and what would constitute 
reasonable inquiry. Pellon et al. v. 


Connecticut General Life Ins. Co. (Vt.) ...... . 367 
§ 669. INSTRUCTIONS. 
1). Im general. ; ‘ : , 
paver am to laweer illness indemnity under health and accident policy, instruction 
submitting to jury question of mutual mistake in executing instrument releasing insurer 
from further liability under policy held error under evidence. Mutual Ben. Health & 
Accident Assn. v. Ferrell. (Ariz.) . pavielin Sheieeialinet Se er ee ee or 955 
669(1)—In action on policy, court should have instructed jury that recovery was limited 
up to time of filing of amended complaint. Colovos v. Home Life Ins. Co. of New 
York. (Utah) Gu Kars a apa aside ko 4d ee ROU CRN CER Ue Meet See ek as cae eweR OLS 1171 


(4). Avoidance or forfeiture. 


(6). —— Fraud or misrepresentation in general. = , . 
669(6)—Where insurer sought ‘to defeat recovery on life policies for insured’s misrepre- 
sentations to insurer’s agent and to his medical examiner, instruction limiting defense 
to misrepresentations made to soliciting agent held prejudicially erroneous. Metropoli- 
ten Mate dee: “GQ. Ws SOROS TEC ance noeswierctwis santas ae sanSaandeaeeeae’ 
(9). Estoppel or waiver as to avoidance or forfeiture. . 
669(9)—Instruction predicating recovery on life policies on representations of local collect- 
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ing agent who had no actual or apparent authority to waive forfeiture provision for 
nonpayment of premiums, and on insurer’s acceptance of delinquent premiums in con- 


— of agent’s waiver held erroneous. Owens v. Washington Fidelity Nat. Ins. Co. 
(Mo.) 2 


Loss of property or indemnity and cause thereof. 

669(10)—Instruction excluding consideration of tax assessment rolls, describing realty on 
which insured’s house was situated, in determining whether loss of article therein 
occurred on premises described in fire policy held not erroneous, where evidence showed 
that such article was in dwelling on premises contemplated by parties when insurance 
contract was made. Hall v. American Ins. Co. of New York. (Ia.) ; 

669(10)—Instruction that beneficiary could not recover unless insured’s injuries were caused 
by accidental fall from steps, and directly resulted in insured’s death, substantially 
submitted insurer’s defense that affliction from previous automobile accident caused fall. 
Prudential Ins. Co. of America v. Dudderer. (Ky.) 

669(10)—Instruction to return verdict for beneficiary, suing on group life policy, whose 
death benefits were conditioned on employee’s dying while in employment of employer 
named therein, if employee was employed to certain date when he became ill and was 
unable to work until his death thereafter, held erroneous. Steffen v. Equitable Life 
Assurance Society of United States. (Mo.) 


. (11). Death of or injury to person insured and cause thereof. 

669(11)—-Instruction that if it was conjectural as to whether insured committed suicide 
or was murdered, beneficiary of life policy could not recover, held properly refused, 
though some evidence showed probability of suicide, since beneficiary could recover if 
insured was dead from any cause. Mutual Life Ins. Co. v. Wilcoxon. (Ark.) 

(12). Extent of loss and liability of insurer. 

669(12)—In action on policy for double indemnity for death by accidental cause, instruction 
held not erroneous as failing to distinguish between accidental death and death 
resulting from accidental cause. In action upon policy for double indemnity for death 
by accidental cause, instruction that exception in policy relating to death by self- 
destruction was to be construed strictly against insurer held not misleading, where 
instruction stated that reasonable interpretation of exception was that benefit would 
not apply if insured committed suicide. Magby v. New York Life Ins. Co. (Cal.) 

669(12)—In action on disability group policy, instruction authorizing jury to award insured 
judgment on seven $100 certificates where insurer claimed there were only six, held 
proper, where insured testified without objection that insurer had issued seven $100 
certificates. AStna Life Ins. Co. v. Daniel. (Ky.) 

669(12)—In action on fire policy, instruction in language of policy requiring jury to con- 
sider depreciation in value of destroyed property held proper. In action on fire policy, 
instruction defining ‘“‘actual cash value” of property destroyed as a salable or cash value 
held proper. Fidelity & Guaranty Fire Corp. v. Ormand. (Tex.) Si 

669(12)—Where beneficiary sued only for double indemnity provided for accidental death 
and insurer claimed suicide, instruction that, if evidence as to cause of death was in 
equipose, ‘beneficiary could recover face of policy, held reversible error, where verdict 
was for face of policy. New York Life Ins. Co. v. Anderson. (U. 

13). Notice, proofs, and adjustment of loss. : f 

669(13)—In ait on group policy, which provided that “due proof” must be furnished insurer 
of total disability, insurer’s requested instruction that proof should have been made 
within reasonable time held properly modified to follow language of policy. American 
Nat. Ins. Co. of Galveston, Tex. v. Chastain. (Ark.) e 

669(13)—In action on automobile indemnity policy, instruction that failu 
immediate notice of accident was not defense if insured had no knowledge of personal 
injury until suit was brought against it held proper. Home Indemnity Co. v. Banfield 
Bros. Packing Co., Inc. (Ark.) a 

669(13)—Instruction, in action on fire policy, r f ‘ 
not misleading or prejudicial. Evidence in action on fire policy held sufficient to 
support instruction authorizing jury to find that representative of insurer had author- 
ity to settle or adjust loss as respected waiver of proofs. Basta et al. v. Farm 
Property Mut. Ins. Ass’n of Iowa. (Ia.) : 

669(13)—On conflicting evidence as to why insured settled for $1,350 total loss claim 
on $2,000 fire policy, insurer's liability for balance of face value of policy held properly 
submitted under instructions predicating recovery on finding that insured settled because 
insurer claimed he had paid less than $2,000 for property, and precluding recovery 
on finding that insured settled in consideration of insurer’s dropping investigation of 
origin of fire and immediately paying $1,350. Detroit Fire & Marine Ins. Co. v. 
Crayne. (Ky.) : : . wt tte eee eee teteees . 

669(13)—Charge that filing of claim in own handwriting after insured had been informed 
by insurer that they were out of blanks, would be substantial compliance with policy, 
held not error. Smith v. Equitable Life Assurance Society. (N. C.) ........... 

669(13—Instruction to answer question as to when insured submitted proof of disability to 
life insurer with such date as greater weight of evidence satisfied jury that insurer had 
“notice” or “proof” of insured’s disability, held not erroneous because contract required 
“due proof.” Misskelly v. Home Life Ins. Co. (N. C.) ...... ALE ore 

669(13)—Refusal of instruction that if insured in proofs of loss knowingly and willfully 
over-valued insured buildings at time of fire, he could not recover, regardless of 
whether he furnished proofs of loss within or after period prescribed by policy held 
reversible error under circumstances. Globe & Rutgers Fire Ins. Co. v. Stallard. 


(U. S.) : 
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§ 670. VERDICT AND FINDINGS. 

670—In suit on life policy, where insurer pleaded suicide and willingness to return 
premiums paid, and evidence required finding of suicide, verdict for premiums paid 
was demanded. Davis v. Metropolitan Life Ins. Co. (Ga.)....................... 1075 

670—In action on fire policy, finding that insured had no notice of “foreclosure proceedings 
until he received repurchase contract from foreclosure purchaser held construable as 
finding that insured had such notice thereafter. Herrin v. National Fire Ins. Co. 


UI hoa sacle uicancoics, 9 pose 'W mined (eae Ke oud OREM TS See C Rraes: am ahi eA eile San Mere Acad 5s ‘ 697 
§ 672. ‘JUDGMENT. 


672—Court had jurisdiction to render judgment requiring insurer’s payment of future 
installments under accident policy, where only condition to payment was within issues 
of case, and was determined. Where accident policy provided for payment of per- 
manent disability indemnity so long as insured lived and suffered total loss of time, 
judgment requiring insurer’s payment of future indemnity installments should 


permit 

insurer to establish that insured’s permanent disability had ceased to exist. Brix v. 
Pecien aise: Cae STR Es ARE Ss cee Lora oe dp ie oe paras ease ae 1567 

672—Judgment under group life, accident, and disability policy should have provided for 


cessation of monthly payments whenever disability ceased to be total and permanent 

and have preserved insurer’s right to proof concerning insured’s condition. Prudential 

Tae: on. Oe IC RURIRIE, BOD oa sinc 50 ero ed Oo ores eae ak ae alene ; 1084 
XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

§ 678. —— REQUISITES AND VALIDITY. 

678—Circular letter of reinsurer, which contracted with receiver of insurer to reinsure 
policyholders, held to have reasonably conveyed to insured that he would have full pro- 
tection to face value of his endowment policy on payment of sum specified, so that 
insurer’s acceptance of payment made insurance contract enforceable against reinsurer, 


notwithstanding letter referred to optional plans of insurance to be offered Cnet 
Republic Life Ins. Co. v. Pastore. (Tex.) 





ita scian $58 Ei k4 hw Swims wth Meek le Wie a rece 616 

§ 679. — CONSTRUCTION AND OPERATION. 

679—Where contract of reinsurance is made directly for benefit of insurer’s policyholders, 
or reinsurer agrees to perform insurer’s contract of insurance, on policyholder’s assent 
reinsurer becomes directly liable to policyholder. Republic Life Ins. Co. v. Pastore. 
PO cd ein ances 8 ca aly Wala les te Sel SIS RO aso ea ane ate Tian oars eee 615 


679—Contract of reinsurance in same terms as those stipulated in original ‘life policy 
consummated within state should be construed according to laws thereof, in absence 
of any agreement that right of parties thereunder would be governed by laws of state 
where original policy issued. Cunningham v. Great Southern Life Ins. Co. (Tex.)..1171 

679—Insured under fire policy held not entitled to proceeds of reinsurance, deposited with 
court, on equitable grounds, notwithstanding he could not maintain action therefor, since 
generally person originally insured has no equitable lien or preferable claim upon 
proceeds of reinsurance even after loss under original policy. Morrow v. Burlington 
meee ib. CE OR, ER oi 5k oS ea enc mkiikiemied come crausiias asic Cara celts sememes 1284 

679—Where proposed contract reinsured all policies, subject to lien and interest equal to 
full legal reserve because of depleted reserves, and interest were to be deducted from 
values used to establish paid-up or extended term insurance as of specified date or 
thereafter, no policyholder would have any right except to pro os share in scaenenes 


reserve. Rheinberger vy. Security Life Ias. Co, of America. (U. S.) .......... 534 
§ — EXTENT AND LIABILITY OF INSURER 

-Statute authorizing damages and attorney’s fees “for failure to pay life policy held 

” caadicaite to reinsurance policy consummated within state, though original policy was 

issued in state wherein law did not authorize recovery of such items. Cunningham v. 

Levent anemia: See ERE Moe. SDs st sp oa unis ck reba lols pace Sia wae waieles dats 1171 


§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Ordinary fire reinsurance contract operates only between original insurer and reinsurer, 
and original insured who owns property cannot maintain action thereon for loss of 
insured property. Insured, whose pemises were destroyed by fire, held not entitled to 
maintain action upon fire against reinsurer, where reinsurance contract between insurer 
and reinsurer was ordinary one. Morrow v. Burlington Basket Co. et al. (Tex.). 1284 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 

§ 693. CONSTITUTIONS AND BY-LAWS. 

093—Conflict between provisions of laws of fraternal benefit society will be construed fa- 
vorably to member or subordinate council and against supreme body. Benefit society 
cannot enact by-law giving its national executive committee authority to suspend sub- 
ordinate council or dissolve its charter without filing charges and ” giving notice and 
hearing thereon. Benefit society member’s agreement to by- law carries with it reser- 
vation that society has authority to enact by-law, and that it is reasonably necessary 
to carry out purposes of society. Wichita Council No. 120 of Security Ben. Ass’n 
et al. v. Security Ben. Ass’n. (Kan.) 

§ 694. MEMBERSHIP. 

(3). Recourse of members to courts. 

694(3)—Proceeding whereby member of benefit society seeks redress in court cannot be 
defeated on ground that member failed to exhaust right of appeal within society, 
where laws of society make no provision for appeal within society from ruling com- 
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plained of. Wichita Council No. 120 of Security Ben. Ass’n et al. v. Security Ben. 
Assn. (Kan.) 


(B) THE CONTRACT IN GENERAL. 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—In determining rights of parties to benefit certificate, certificate, articles, by-laws, 
application, medical examination, and all amendments must be considered where cer- 
tificates so provided. Lawson v. Brotherhood -of American Yeomen. (Kans.) 
719(1)—Laws of benevolent association, not in conflict with federal and state laws ofr 
contrary to public policy, are part of contract with members, and reserved right of 
association to amend laws, to which member agrees upon joining is generally binding 
upon member. Hazelwood v. Railroad Employees’ Mutual Relief Society. (Tenn.).. 
(4). Changing amount of benefits. 
719(4)—Power reserved by mutual benefit society to amend laws does not authorize decrease 
of benefits to which member is entitled by contract. Provision in mutual benefit cer- 
tificate for payment of not to exceed $300 as provided by constitution and by-laws held 
not to authorize payment of less than that sum under new by-law passed prior to 
member’s death without member’s acquiescence notwithstanding reference in certificate 
to constitution, amendments, or modification thereof. Hazelwood v. Railroad Employees’ 
Mutual Relief Society. (Tenn.) 
§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS ‘OR OBLIGATIONS. 
(1). In general. 
724(1)—Where deputy organizer for fraternal beneficiary association delivered insurance 
policy without collecting initial premium or dues, association held not estopped, after 
member’s death, to assert policy did not become effective. Fraternal beneficiary asso- 
ciation, where insurance certificate was delivered by deputy organizer without collecting 
initial premium or dues in violation of constitution and by-laws, did not waive right 
to assert ineffectiveness of certificate after member’s death. The Praetorians 
Strickland. (Tex.) 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Parties’ construction of insurance contract waiving rights under old insurance cer- 
tificate is entitled to consideration in determining effect of waiver. Sovereign Camp, 
W. O. W. v. Hardee. (Ark.) 
726—Benefit certificate, articles, and other writing governing rights of parties will be con- 
strued favorably to insured. Lawson v. Brotherhood of American Yeomen. (Kans.) 
726—Alleged ambiguity of lodge laws should be construed to uphold benefit certificate where 
language was written by lodge. Hennessey v. Knights of Columbus. (N. Y.) 
§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 
730—Where insurer canceled insured’s benefit certificate and reinstated certificate replaced 
thereby and transmitted draft in satisfaction of reinstated certificate, although without 
notice to, and without consent of, insured, insured’s acceptance thereof was ratification 
of cancellation. Grand Lodge, Brotherhood of Railroad Trainmen vy. Bash. (Ky.). 
(D) FORFEITURE OR SUSPENSION. 


§ 746. EFFECT OF SUSPENSION OF SUBORDINATE BODY. 

746—Suspension of local lodge by Grand Lodge, which issued life policy to member of local 
lodge which collected dues thereon to time of death of member who had no direct 
knowledge of suspension, held not to annul policy. Notice to officers and certain mem- 
bers of local lodge of its suspension by Grand Lodge is not notice to other members 
who, without direct knowledge of suspension, are protected in their rights under 
policies on which dues are paid to officer of local lodge designated by Grand Lodge. 
Davis v. District Grand Lodge, No. 21, Grand United Order of Odd Fellows, Juris- 
diction of Louisiana. (La.) ....... 


746—By-laws precluding recovery on endowment policies in case of suspension of local 
lodge held not valid defense, where members had no knowledge local lodge was sus- 
pended for failure of secretary, embezzling funds, to remit dues. Grose vy. Distict 
Grand Lodge of the United Order of Odd Fellows of Louisiana. (La.) 

§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 

747—Application for alternative disability benefits held required by certificate and Consti- 
a to be made while certificate is in force. Lewis v. Woodmen of the World. 

747—Insurance certificate, issued on accumulation basis, not providing in itself or 
reference to by-laws for extension of insurance upon insured’s default, held not 
extended, beyond insured’s suspension for nonpayment of assesments, by accumulated 
surplus which was not a legal reserve, where insured failed to change certificate to 
legal reserve contract when invited by insurer. Helmer vy. Equitable Reserve Ass’n. 
(Wisc.) : 

§ 749. NONPAYMENT OF DU ES OR ASSESSMENTS. 

§ 750. —— DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—Where cash reserve on old certificate which was credited on new certificate issued in 
substitution of old certificate was sufficient with 28 monthly payments made on new 
certificate to carry it beyond date of death of insured, benefit society had duty to apply 
reserve to payment of monthly payments on new certificate, so as to prevent forfeiture 
thereof notwithstanding provision in new certificate that nonforfeiture values of new 
certificate were conditioned on 36 monthly payments. Clauses in substituted benefit 
certificate conditioning nonforfeiture values on 36 monthly payments held not to make 
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cash reserve accrued under original certificate unavailable to avoid forfeiture of sub- 
stituted certificate until after 36 monthly payments, in view of clause dating substituted 
certificate six years prior to its issuance, application, and other provisions. Sovereign 
iets Vs Rs oe eR. MOD os ov vic.c sgn. sinieitsan, Owns wins nee eee CoO ee Ee Sas Oe 
750—Where benefit certificate providing that nonforfeiture value should be computed as if 
certificate was issued July 1, 1925, was substituted for certificate previously issued in 
1929, provision for automatic payment of delinquent premiums out of cash reserve after 
payment of 36 monthly premiums was applicable after July 1, 1928, notwithstanding 
36 monthly premiums had not been paid since substitution of certificate. Dudley v. 
Sovereign Camp, W. O. W., Omaha, Nebr. (N. YS ate Sak Simre a aidnid save Ate ath 
750—Where substituted benefit certificate issued June 11, 1929, provided that nonforfeiture 
values should be computed as of June 1, 1923, further provision that they were con- 
ditioned on 36 monthly payments held not to change specified anterior dating for such 
computation, so as to defeat recovery where insured died December 5, 1931. Jones v. 
Severson: ‘an. "Wy .. TO o aes. Cea sz oa Vena eas een cae seme waremcen ae Rte as 
750—Fraternal insurance certificate of member dying March 23, containing provision making 
by-laws applicable to certificate, held suspended at time of death under by-laws for 


failure to pay January 1 premium. Caesar v. Grand Lodge Colored Knights of Pythias 
of Texas. (Tex.) 





Cares B Sslalel aN vii AP arte acne re gha st ca ante ie ati ea Ete nei ea 365 
$ 753. SUFFICIENCY OF PAYMENT OF TENDER TO PREVENT FOR- 


FEITURE. 
(1). In general. 
753(1)—Where local lodge obligated to pay member’s dues for him had in its possession a 
weekly allowance benefit to member in excess of its dues which it would have to pay 
grand lodge for member, grand lodge could not assert that local lodge was in good 
standing but member was not. Payment of dues and premiums of member of lodge 
inures to benefit of assured and beneficiary irrespective of by whom payment is made. 
Grand Lodge K. P. of North America, ete. v. Archibald. (Ala.) 
(2). Person to whom payment may be made. 
753(2)—Local lodge of fraternal order to which membership dues are paid is agent of grand 
lodge. Grand Lodge K. P. of North America, etc. v. Archibald. (Ala.) a eR 
753(2)—Where constitution of fraternal order required member to pay dues to his lodge, 
payment of dues to keeper of records and seal, rather than to master of finance in open 
lodge where other officers were at their respective posts, preserved member’s good stand- 
ing. Grand Lodge, K. P. of North America, etc. v. Goodwin. (Ala.) 
§ 754. —— EXCUSES FOR NONPAYMENT. 
754—One in good standing as member of beneficial association at time of applying for dis- 
ability benefits held entitled to recover benefits then due him without continuing to 
Pay: assessments until association approved application. Ingle v. Sovereign Camp, 
VES ROO AM ABs RCD a 06:5 va coc A'S o's aha eK RE Stal eae bas OL CRM UE CE oa 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Facts showed that beneficial association was estopped from contending that bene- 
ficiary’s rights were forfeited for nonpayment of premium. Lawson v. Brotherhood of 
American Yeomen. (Kamns.) .... ....----- hsG einen s Kalai elvis rere Gu ainwinih ssc cece eeeeee 
755(1)—Supreme Lodge held not estopped to claim forfeiture of benefit certificate for non- 
payment of assessment by conduct of local lodge clerk in insufficiently informing insured 
that bank which had paid insured’s assessments would continue to pay only on insured’s 
written authorization. Sovereign Camp, W. O. W. v. Johnson et al. (Tex.) 
(2). Powers of officers and agents. ; : ; ; 
755(2)—Supreme Lodge would be estopped to claim forfeiture of beneficiary certificate by 
acts of local lodge clerk committed within his authority in collecting assessments, if 
clerk’s acts were sufficient to constitute estoppel. Within bounds of their limited author- 
ity subordinate lodge officials can by their acts estop Supreme Lodge to claim for- 
feiture of benefit certificate. Sovereign Camp, W. O. W. v. Johnson et al. (Tex.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—In action on benefit certificate, insurer could not escape liability on ground that 
insured was not practical Roman Catholic in accordance with insurer’s laws, where 
insurer accepted premiums, and laws providing for expulsion of nonpractising Catholics 
were not complied with. Hennessey v. Knights of Columbus. (N. Y.) =  __.......... 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—In action on benefit certificate, insurer could not escape liability on ground that 
insured was not practical Roman Catholic in accordance with insurer’s laws, where 
insurer accepted premiums, and laws providing for explusion of nonpractising Catholics 
were not complied with. Hennessey v. Knights of Columbus. (N. Y.) 
# 758. REINSTATEMENT. 
§ 759. —— RIGHT IN GENERAL. 
759—Alleged duty of Supreme Lodge to send to suspended member reinstatement blanks, 
would not be discharged by mailing blanks, unless they were actually received. Sovereign 
ant SOMONE EE WA rosin ciate crew bo drp moar argh lp 3.9.6 Die veto wa esare 
4 761. —— HEALTH AND CONDITION OF INSURED. 
761—“‘Good health” within fraternal benefit order’s constitution and laws, authorizing 
insured’s reinstatement if in such health, means freedom from disease seriously affecting 
general soundness of his system or materially increasing risk. Affection readily remedi- 
able though only by medical or surgical treatment, is not disease seriously affecting 
general soundness of insured’s system, so as to preclude his reinstatement by fraternal 
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benefit order subject to warranty of “good health.” Readily remediable affection does 
not constitute substantial bodily infirmity, or bad health precluding insured’s reinstate- 
ment by fraternal benefit order subject to warranty of good health. Sovereign Camp, 
W. O. W. v. Derrick. (Tex.) 

761—Though acceptance of premiums after lapse of mutual-aid benefit certificate operated 
as reinstatement, it was nevertheless coupled with and subject to warranty of good 
health written into it by by-law of association. Bowers v. Modern Woodmen of 
America. (Tex.) 


(E) BENEFICIARIES AND BENEFITS. 


PERSONS WHO MAY BE BENEFICIARIES. 
IN GENERAL. 

769—Words “heirs at law” when used with reference to personality, unless otherwise con- 
trolled by context, mean ‘‘legal representatives” or “‘next of kin” and are not given 
technical meaning used .with reference to devaluation of title to realty. Cotton et al. 
v. Cotton. (Tenn.) fe alate aes ‘ 

§ 770. STATUTORY PROVISIONS. 

770—One not related or dependent on deceased member of benevolent association cannot be 
named as his beneficiary. Lewis v. Young Friends of Hope Benev. Ass’n. (La.).... 

770—One living in concubinage with insured when fraternal endowment policy was issued 
held not his “‘dependent” who could be named beneficiary, though policy designated her 
as his wife. Wright v. District Grand Lodge No. 21, Grand United Order Odd Fellows 
of Louisiana. (La.) 

§ 771. PROVISIONS OF CHARTER OR BY- LAWS. 

771—Word “family” as used in beneficial association’s by-law providing that death benefit 
should be payable to member’s family, meant next of kin, including widow. Fratellanza 
Italiana v. Nugnes et al. (N. J.) ‘ 

771—Where law of benefit society designates beneficiaries, ‘neither’ society nor member, nor 
both combined, can directly or indirectly divert benefit from those designated. Right of 
member of benefit society over funeral benefits, widow’s right thereto upon member’s 
death, and member’s right to change beneficiary, held dependent upon laws of society, 
there being no regulatory statutes. [Lunsford v. Junior Order of the United American 
Mechanics et al. (Tenn.) i oaine ‘ 

§ 772. DESIGNATION OF BENEFICIARY. 

§ 773. IN GENERAL. ; 

773—Beneficiary must be determined as at time of member’s death and not at time he 
joined beneficial association. Fratellanza Italiana v. Nugnes et al. (N. J.) 310 

773—Consideration of purposes of fraternal organization and beneficiaries permitted to par- 
ticipate in proceeds of policy issued by it is not ‘conclusive, but may be of aid: in 
determining interpretation to be applied to term “stepchildren,” as used in_ policy. 
Upon dissolution of childless marriage by divorce and re-marriage of wife, “affinity” 
between divorced husband and wife’s children by a former marriage held extinguished, 
precluding such children taking under divorced husband’s life policy as ‘“‘stepchildren.” 
Brotherhood of Locomotive Firemen and Enginemen v. Hogan et al. (U. S.)......1395 

5. fam BY WILL. 

775—While insured, by apt clause in will, may effectively designate beneficiary to receive 
death benefit, general bequest of property is not sufficient for that purpose. Fratellanza 
Steeda vw, Negees 4 ak ON. FE) oiccca. cssesces 

775—Where laws of benefit society expressly designated | beneficiaries of ‘funeral benefits, 
member had no interest in funeral benefits transmissible by will. Widow of member 
of benefit society held entitled to funeral benefits, impressed with trust for payment 
of funeral expenses, but not for payment of expenses of last illness, any surplus 
to be retained by widow, notwithstanding member willed benefits to his sister. Tuns- 
ford v. Junior Order of the United American Mechanics et al. (Tenn.).. 

§ 779. CHANGE OF BENEFICIARY. 

§ 780. —— RIGHT TO CHANGE IN GENERAL. 

780—Right of member of benefit society over funeral benefits, widow’s right thereto upon 
member’s death, and member’s right to change beneficiary, held dependent upon laws of 
society, there being no regulatory statutes. Lunsford v. Junior Order of the United 
American Mechanics et al. (Tenn.) 

§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 

782—Beneficiary named in certificate of beneficial association may acquire right to proceeds 
of insurance based on transactions with member superior to claims of later named 
beneficiary. Chaffee v. Locomotive Engineers Mutual Life & Accident Ins. Co. (U.S.) 

$ 783. VESTED INTEREST OF BENEFICIARY. 

783—Beneficiary under fraternal benefit policy has no vested rights therein until insured’s 
death, and no rights thereunder pass by inheritance from beneficiary on his death before 
insured. Evans et al. v. District Grand Lodge, No. 21, Grand United Order of Odd 
Fellows et al. (La.) 

§ 784. —— MODE OF CHANGING DESIGNATION. 

. In general. 

784(1)—Change of beneficiary must be made in substantial compliance with constitution and 
by-laws of society issuing benefit certificate. Insured’s purported letter, requesting 
change of beneficiary, not acknowledged nor signed by witnesses as required by insurer's 
by-laws, held not to work change of beneficiary, though fee for making change was 
paid. Gibson v. Moore et al. (Ark.) Paw toate Seether ; 

§ 785, DEATH OF BENEFICIARY BEFORE INSURED. 

785—Woman informed before issuance of life insurance policy and death of her son, named 
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beneficiary therein, that insured whom she married in good faith, had previously 
married another woman, held not putative wife entitled to proceeds of policy after 
insured’s death. Beneficiary under fraternal benefit policy has no vested rights therein 
until insured’s death, and no rights thereunder pass by inheritance from beneficiary on 
his death before insured. Fraternal benefit policy held asset of state of insured, dying 
after beneficiary’s death so as to entitle insured’s surviving children to proceeds by 
inheritance. Evans et al. v. District Grand Lodge, No. 21, Grand United Order of 
Odd Fellows, et al. (La.) srk: sais Na 4 ek aber aAis ale mare ate al aR eee ee 828 
785—Surviving widow entitled to insured husband’s personal estate held “heir at law” 
within husband’s benefit certificate, and entitled to proceeds of certificate as against 
husband’s brothers and sister. Widow held entitled to retain proceeds of deceased 
husband’s benefit certificate maming husband’s mohter as beneficiary, as against claim 
of deceased beneficiary’s next of kin, where neither beneficiary nor widow had exclusive 
right to demand proceeds as against each other and insurer made poo to, widow 
as person entitled by law to receive it. Cotton et al. v. Cotton. (Tenn.).. 349 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. —— IN GENERAL. : 
787—-Benefit certificate provision for disability benefits held effective notwithstanding pro- 
vision was printed on back and was not specifically referred to on face of certificate, 
which contained provision that certificate should ‘‘only’’ bind association to pay 
beneficiary $1 for each member in good standing at insured’s death, where certificate 
and insurer’s practice made insured liable for other than death assessments. Coleman 
Mut. Aid Ass‘n Vs DEROP RAR 6 go ara taisicle eR tek See we OR ae Pd 1597 
787—Under accident insurance certificate where insured died from abnormal heart failure 
due to anesthetic during operation for post-operative hernia, that hernia had been 
aggravated by accidental injury, necessitating the operation, held not to render insurer 
liable. Clause of accident insurance certificate providing for liability for death resulting 
from surgical operation, necessitated by injury held not to refer to death from anes- 
thetic, covered by different clause. In clause of accident certificate excluding liability 
for death from surgical treatment, provision that the exception should not apply to 
operation made necessary by original injury held not to make insurer liable for injuries 
not covered by the certificate. Travelers’ Protective Ass’n. of America v. Davis. (U. S.) 711 
Death of officer of powder company caused by explosion of dynamite caps on buyer’s 
truck when truck, returning from powder magazine with officer riding on truck, was 
struck by train, occurred while “participating in transportation of explosives’? within 
exception to insurer’s liability under certificate of membership in fraternal benefit 
association. Travelers’ Protective Ass’n of America vy. Prinsen. (U. S.) 
§ 788. —— SUICIDE. 
(1). In general. 
788(1)—Exception in beneficiary certificate that additional sum payable for accidental death 
should not be paid for death occurring from self-destruction did not include uninten- 


xn 


tional or accidental self-destruction. Home Benefit Ass’n v. Briggs. (Tex.) ......... 4385 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—Insured becoming disabled, but failing to furnish proof of disability before insurance 
certificate lapsed, held not entitled to recover, where certificate provided that it was 
subject to constitution and by-laws, which required, when certificate lapsed, that proof 
of disability be furnished while certificate was in force. Duerson v. Sovereign Camp, 
Wi a, GR ria kk a ee cig Bea eae SRI aaPaie oe te eos Tks alin as whe oe ela one eS 


(2). Estoppel and waiver as to proofs” or defects therein. 
789(2)—Facts showed that beneficial association had waived proof of member’s death. 
Lawson v. Brotherhood of American Yeomen. (Kans.) 35 
789(2)—In action for sick benefits, defendant could not complain that by-law of society 
requiring doctor’s certificate to be sent in monthly by member claiming sick benefits 
was not complied with, where defendant ignored doctor’s certificates sent in for three 
consecutive months, while local lodge accepted sick benefit dues. Crnic vy. Croatian 
Fraternal Union of America. (Mo.) ea) bit CS nce A sa Nese Pesto Nee EMS ue aS 1121 
789(2) Beneficiary suing on insurance certificate held not. ‘required to show proof of 


death of insured. where insurer denied liability on other grounds. Bedwell v. Capital 
Mut. Ass'n of Jefferson City. (Mo.) 


§ 791. AMOUNT OF BENEFITS. 
(2). Benefits for disability. 

791(2)—In suit on disability provision of benefit certificate, mutual relief assessment plan 
association held liable for full assessment of $1 for each member in good standing 
at time of disability, regardless of whether member's certificate carried disability 
provision. Coleman Mut. Aid Ass'n v. Muse. (Tex.). .1597 

§ 792. ADJUSTMENT OF LOSS. 

792—Insured and insurer had right to cancel benefit certificate and reinstate certificate 
replaced thereby and agree on terms of settlement of reinstated certificate and pay and 
accept sum paid in full settlement of reinstated certificate. Grand Lodge, Brotherhood 
Oc mentona Tramnen Tae.” WD bans ic ccs bea sere said iv bie c Dareay e seam aoe 1103 

792—Compromise settlement on mutual-aid benefit certificate pursuant to bona fide contro- 
versy regarding liability was conclusive regardless of actual existence vel non of such 
liability. Bowers v. Modern Woodmen of America. (Tex.)...............0cceeees 116¢ 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793—Acceptance by fraternal benefit society of dues paid by insured’s beneficiary after 
divorce held not waiver of provision of society’s constitution canceling interest of bene- 
ficiary in event of divorce. Bussey et al. v. Praetorians Life Ins. Co. et al. (Kan.).. 
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§ 799. INTEREST ON AMOUNT OF BENEFITS. 
799—Insured suing on disability clause in benefit certificate held entitled to interest from 
time he became totally and permanently disabled. Dudley v. Sovereign Camp, W. O. 
W., Omaha, Nebr. (N. C.) 332 
799 In successful suit on disability provision of certificate of mutual relief assessment plan 
association, association held liable for interest. Coleman Mut. Aid Ass’n v. Muse. (Tex.).1597 
(F) ACTIONS FOR BENEFITS. 


§ 806. GROUNDS OF ACTION. 
806—Causes of action on beneficiary certificate for death benefit and for additional sum 
payable for accidental death are separable. Home Benefit Ass’n v. Briggs. (Tex.).. 485 
§ 807. CONDITIONS PRECEDENT IN GENERAL. 
807—-Beneficiary suing on insurance certificate was not required to surrender certificate or 
plead that she had done so, where insurer was resisting payment and denying liability. 
In action on insurance certificate, insurer waived right to object to directed verdict 
for plaintiff on ground that certificate was not canceled or surrendered by contesting 
liability under certificate. Bedwell v. Capital Mut. Ass’n of Jefferson City. (Mo.)..1449 
§ 809. DEFENSES. 
809—Insured seeking to recover on disability clause of void insurance certificate held not 
estopped by subsequent application for reinsurance in society stating that he was in 
good health, absent showing that society acted on application, changing its position. 
Duerson v. Sovereign Camp, W. O. W.  (La.) 
812. LIMITATIONS. 
12—Insurer waived limitation of time within which to bring action on benefit certificate 
where it conducted negotiations with beneficiary concerning settlement, and beneficiary 
sued as soon as negotiations terminated adversely. Hennessey v. Knights of Columbus. 
in: Yo 
815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Under fraternal benefit certificate providing for double indemnity for accidental 
shooting only if there was eyewitness, whether there was eyewitness held matter of 
defense and not necessary to be alleged in petition. Wild v. Sovereign Camp, W. O. W. 
(La.) is 
(4). Issues, proof and variance. 
815(4)—Where_ beneficiaries suing on insurance certificates more than seven years after 
insured’s alleged disappearance, death while certificate was in force, and proof of loss, 
and insurer demurred generally and answered that certificate was not in force after 
May 2, 1923, when it was canceled for failure to pay premiums, issue of insured’s 
death on May 1, 1923, was raised by pleadings. Brotherhood of Locomotive Firemen 
& Enginemen v. Hall et al. (Tex.) 
§ 816. EVIDENCE. 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—Claimant, to be eligible as beneficiary on plea of dependency, must show that she 
was dependent in material degree on insured designating her as beneficiary in fraternal 
endowment policy. Wright v. District Grand Lodge No. 21, Grand United Order of 
Odd_ Fellows of Louisiana. (La.) 
817(1)—Defendant in action on fraternal benefit ‘certfiicate was bound to prove special 
defense that funds in its endowment department were insufficient to pay plaintiff's 
claim. Coleman v. Knights of Pythias. (La.) 828 
817(1)—Beneficiary under certificate of fraternal beneficiary association had burden to 
establish waiver by association of right to payment of initial premium or dues ‘as 
condition precedent to effectiveness of certificate. The Praetorians yv. Strickland. (Tex.) 116$ 
(2). Matters of avoidance or forfeiture. 
817(2)—In action on insurance certificate, introduction of certificate in evidence placed 
burden on defendant to show that insured, at time of death, was not member in good 
standing, since certificate was proof of good standing at time when issued, and good 
standing was presumed to continue until contrary was shown. Bedwell v. Capital Mut. 
Ass’n of Jefferson City. (Mo.) 
(3). Cause of death or injury. 
817(3)—Burden was on one suing on benefit certificate, covering injuries caused solely by 
external, accidental means, to prove that his loss of one eye was caused by such means, 
not by pre-existing disease. Ardoin v. Fireside Mutual Aid Association. (La.) 
817(3)—Insured’s death resulting from violent, external means is presumed due to accident 
and not to. suicide. Presumption that insured’s deczth from violent, external means 
was accidental disappears when circumstances are adduced showing how death occurred. 
Home Benefit Ass’n v. Briggs. (Tex.). a a ee eee 


(4). Amount of benefits. 
817(4)—In action on fraternal benefit certificate for double indemnity for accidental death, 
presumption is against suicide. In action on fraternal benefit certificate, facts - 
_— to rebut presumption against suicide. Wild v. eee. oe W. O. 
a.) 
§ 818. —— ADMISSIBILITY. 
(3). Forfeiture of certificate. 
818(3)—Where issue existed as to validity of member’s payment of dues to keeper of 
records and seal of local lodge of fraternal order evidence that it was practice of local 
lodge to pay dues to such officer held admissible. Receipt issued to member of local 
lodge of fraternal order for payments which member’s son-in-law testified he made for 
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member at member’s request held admissible. Grand Lodge, K. P. of North America, 
ie, 0 WE: . MAND) 7 sco cunesimsa wick ccna ars 8 0 es wie brace we sls Ove SO er eehbat ee tia emer -) 809 
§ 819. ——- WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Evidence held not to show that plaintiff, claiming eligibility as beneficiary on plea 
of dependency was dependent in material degree on insured designating her as 
beneficiary in fraternal endowment policy. Insured’s promise to leave his benefit in 
fraternal endowment policy to one in consideration of her services as housekeeper to 
him does not show that she was his dependent who could be designated as beneficiary. 
Wright v. rie Grand Ledge No. 21 Grand United Order of Odd Fellows of 
Louisiana. (La.) 284 


£19(1)—Witness who was at scene of. shooting ‘and. had been ‘talking to deceased and had 


seen him clean rifle and heard discharge when he turned around held “eyewitness” 
within certificate providing for double indemnity if there was eyewitness to shooting. 


Wild v. Sovereign Camp, W. O. W. (La.)...... anc an tore + ; . 288 
819(1)—In action on fraternal benefit certificate for "sick benefits, evidence supported 
findings for plaintiff. Crnic v. Croatian Fraternal Union of America. (Mo.)... 1121 


819(1)—-Beneficiary suing on insurance certificate established prima facie case, where 
certificate was introduced in evidence and insured’s death was admitted in answer. 
Bedwell v. Capital Mut. Ass’n of Jefferson City. (Mo.)................ ee 1449 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence that life insurer would not have issued certificate, had it known facts 
as to insured’s condition, held insufficient to show that insured’s alleged false answers 
in application were material absent evidence of practice of other insurance companies. 
Sovereign Camp, W. O. W. v. McDaniel. RII) nie sea ernritweis sine es 553 
819(2)—Plaintiffs introducing testimony and receipt book disclosing payments up to time of 
assured’s death held entitled to recover on life policy, where entire proof of default 
rested on memorandum of nonpayment made by local lodge’s master of finances and 
report to insurer’s Grand Lodge showing assured to be under suspension. Peterson et 
al. v. Grand Lodge, Knights of Pythias of the State of Louisiana. (La.) 827 
819(2)—In action by beneficiary on life policy issued by Grand Lodge to member of local 
lodge which collected dues thereon, official financial book issued by local lodge to mem- 
ber and containing account showing payment of dues to time of member’s death estab- 
lished prima facie proof of payment. Evidence showed that dues were paid regularly 
to local lodge to time of death of member, who had no direct knowledge that local 
lodge had been suspended by Grand Lodge which issued life policy, on which beneficiary 
was therefore entitled to recover. Davis v. District Grand Lodge, No. 21, Grand United 
Order of Odd Fellows, Jurisdiction of Louisiana. (La.) ..............0.000- 827 


819(2)—In beneficiary’s action on fraternal association membership certificate, withing sus- 


tained verdict that insured had not fraudulently misstated his age in application. 
Ostafy v. Ukrainian Nat. Ass’n. (Pa.) 


819(2)—Evidence held to warrant court’s conclusion that inception of disease, from whith 
insured died, occurred over 30 days after his reinstatement by fraternal benefit order 
subject to pacraind of good health for 30 days. Sovereign Camp, W. O. W. v. Derrick. 
CPO: oc rscacickis as cape ce Veena sae sian eee Lis ete aT SpIee SS naena ate NT Lia Meigs aA OA BO 876 
819(2)—In action on fraternal insurance certificate, evidence held to show that last pay- 
ment by deceased was on October 26, and next payment due Janvary 1 was not made. 
Caesar v. Grand Lodge Colored Knights of Pythias of Texas. (Tex.) , 
819(2)—In suit for disability benefits under beneficiaray certificate, evidence supported 
finding of total permanent loss of use of hand by insured. Brady Mut. Ins. Ass’n 
Ny, SEMEN AQROUESD ag Sects whe Sa Savas at Salsa a acc Va uated alae 6. We nae atin Se er Nk Ak oa aes 1491 
819(3)—Proof, to establish waiver by ’ fraternal beneficiary association of payment of 
initial premium or dues as condition precedent to effectiveness of insurance certificate, 
must amount to more than scintilla of evidence, surmise, or suspicion. The Practorians 
We CUCM, | Ro os ssc aha Gm des aroma hola 1eG Wisc vs ee naa oe is Oa eee e 
(4). Death or injury and cause thereof. 
819(4)—Evidence in suit on benefit certificate held insufficient to show that plaintiff’s loss 
of sight of one eye was due to external, accidental means, instead of pre-existing 
disease. Ardoin v. Fireside Mutual Aid Association. (La.) ..............0ceeceeee: 
819(4)—-Suicide, even where evidence is wholly circumstantial, may be established by mere 
preponderance thereof. Home Benefit Ass’n v. Briggs. (Tex.) 485 
&19(4)—Where finding of insured’s death was not based on presumption of death arising 
from seven years’ absence, and Texas statute makes seven years’ absence proof of 
death, decision of court of state where insurer was incorporated, that provision against 
liability for disappearance was valid, did not bar action on certificate of insurance. 


ww 
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Brotherhood of Locomotive Firemen & Enginemen v. Hall et al. (Tex.) ............ 877 
§ 823. TRIAL. 
823(1)—Where beneficiary introduced certificate and evidence that last assessment was 
paid during life of insured, insurer admitted death on certain date, and necessity for 
proof was waived, beneficiary established prima facie case entitled her to directed 
verdict, in absence of contradictory evidence. Bedwell v. Capital Mut. Ass’n of 
Jefferson City. (Mo.) Sa perd Marah ae Blo Ota eis Lae OL a DT OE Bh ENE 1449 


§ 824. CONDUCT IN GENERAL. 


§ 825. —— QUESTIONS FOR JURY. 
(1). In general. s 
825(1)—Evidence of insured’s mental incompetency to agree to cancellation of beneficiary 
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certificate held insufficient for jury. Grand Lodge, Brotherhood of Railroad Trainmen 
v. Bash. (Ky.) 
(2). Avoidance and forfeiture. 
825(2)—In suit on life certificates, evidence that insured’s answers to questions in applica- 
tion regarding insured’s health were false and material, held insufficient for Recs 
Sovereign Camp, W. O. W. v. McDaniel. (Ark.) hans 
(3). Death or injury and cause thereof. 
825(3)—Issue of insured’s suicide is for jury where reasonable minds might differ and 
circumstances attending violent death show injury might have been intentionally inflicted 
by insured. Whether insured’s death was result of intentional self-destruction preclud- 
ing recovery of additional benefit for accidental death under beneficiary certificate, held 
question for jury under evidence. Home Benefit Ass’n v. Briggs. (Tex.) 
825(3)—In action on accident insurance certificate, evidence showing that death resulted 
from effect of anesthetic on insured’s abnormally weak heart during operation for 
post-operative hernia held to require directed verdict for insurer, notwithstanding evi- 
dence of prior automobile accident. Travelers’ Protective Ass’n. of America v. Davis. 





